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CmTent  Topics. 

Thb  last  number  of  volume  three — the  Index  Number, 
August  23d — ^is  being  prepared,  with  great  care,  and  will  be 
sent  to  all  subscribers,  who  do  not  send  their  numbers  to  be 
boundf  in  a  few  days. 

Wb  are  creditably  informed,  that  our  present  Supreme 
Court  will  dispose  of  aU  the  cases  that  have  been  argued  be- 
fore it  by  the  end  of  the  term.  It  may,  therefore,  be  reason- 
ably expected  that  we.will  soon  have  a  ''flood'"  of  decisions 
for  our  subscribers  to  digest. 

Again  we  thank  our  patrons  for  the  support  they  have  ex- 
tended us  in  our  laborious  efforts  to  establish  a  first  class 
legal  journal  on  this  coast.  We  point  with  pride  to  our 
State  list  of  subscribers,  which  we  insert  between  the  covers 
of  this  number,  showing,  as  it  does,  the  creditable  number 
and  high  character  of  our  supporters.  Ii^deed,  a  glance  at 
the  list  will  show  that  the  leading  members  of  the  Bar  and 
Bench  are  there  enrolled.  With  this  new  volume,  we  begin 
the  publication  of  the  recent  Supreme  Court  decisions  of 
Oregon,  which  will  appear  as  fast  as  the  reporter  can  furnish 
them.  This,  together  with  such  matter  as  go  to  make  up 
the  other  features  of  the  Journal,  entitles  us  to  the  sup- 
port of  the  entire  Bar  of  the  Coast.  Every  member  of  the 
Bar,  of  this  State  especially,  is  interested  in  our  work. 
There  is  no  other  convenient  and  reliable  source  from  which 
to  obtain  aU  the  decisions  of  our  Supreme  Court  immed- 
iately after  publication;  and  inasmuch  as  the  o£Bcial  reports 
are  so  greatly  delayed,  recourse  must  be  had  to  our  publica- 
tion for  those  decisions  at  the  earliest  possible  moment. 

Thb  Bar  of  this  city  are  deeply  interested  in  the  election  of 
Superior  Judges  for  this  city  and  county.  We  congratulate 
tiiem  upon  their  chances  for  the  selection  of  good  men  to 
fill   those  positions,   several  of  our  good  lawyers  having 


6  The  Pagifio  Coast  Law  Journal. 

been  placed  in  nomination  by  the  varions  nominating  con- 
ventions. We  give  below  the  names  of  the  candidates,  and 
the  political  parties  who  have  nominated  and  endorsed  them : 
John  F.  Finn,  John  Hunt,  Jr.  and  J.  M.  'Alien  have  been 
nominated  by  the  Workingmen  and  the  Bepublicans;  W. 
P.  Daingerfield,  O.  P.  Evans,  T.  W.  Freelon,  J.  F.  Sullivan, 
J.  Howard  Smith,  Chas.  Halsey,  Bobert  Ferral  and  M.  A. 
Edmunds  by  the  Workingmen,  the  New  Constitutionalists 
and  Democrats;  T.  E.  Wilson,  Davis  Londerback  and  S.  H. 
Dwinelle,  by  the  Bepublicans,  New  Constitutionalists  and 
Democrats;  F.  P.  Dann,  W.  H.  Fifield  and  H.  D.  Scripture, 
by  the  Bepublicans;  A.  H.*Townsend  by  the  Workingmen, 
and  Bobert  Y.  Hayne  by  the  Democrats.  Upon  the  whole, 
these  nominations  are  satisfactory  to  the  Bar,  and  inasmuch  as 
they  have  generally  been  selected,  without  a  view  to  their  po- 
litical affiliations,  will  prove  acceptable  to  the  entire  com- 
munity. 

In  BckifT  vs.  Pendergast^  (32  Ohio  St.  494,)  it  was  held  that 
a  person  about  to  cross  a  street  of  a  city  in  which  there  is  an 
ordinance  against  fast  driving,  has  a  right  to  presume,  in  the 
absence  of  kno^edge  to  the  contrary,  that  others  will  re- 
spect and  conform  to  such  ordinance ;  and  it  is  not  negligence 
on  his  part  to  act  on  the  presumption  that  he  is  not  exposed 
to  a  danger  which  can  only  arise  through  a  disregard  of  the 
ordinance  by  other  persons.  But  where  he  knows  that 
others  aje  driving  along  the  street,  at  the  place  of  crossing, 
at  a  forbidden  rate  of  speed,  and  he  has  full  means  of  seeing 
the  rate  at  which  they  are  driving,  tlie  existence  of  such  or- 
dinance will  not  authorize  a  presumption  which  is  negatived 
by  the  evidence  of  his  senses.  If  the  attempt  to  cross  the 
street,  under  the  circumstances,  would  be  negligence  on  his 
part,  the  fact  of  the  existence  of  such  city  ordinance  is  not 
evidence  tending  to  free  him  from  culpability.  In  Jeiter  vs. 
N.  Y.  &  H.  R.  B.  B.  Co.,  2  Keyes  154,  S.  C,  2  Abb.  Ct. 
App.  Cas.  458,  it  was  said  that  **m  the  exercise  of  his  law- 
ful right,  every  man  has  a  right  to  act  on  the  belief  that 
every  other  person  will  perform  his  duty  and  obey  the  law  ; 
and  it  is  not  negligence  to  assume  that  he  is  not  exposed  to  a 
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danger  which  can  only  come  to  him  through  a  disregard  of 
law  on  the  part  of  some  other  person."  In  that  case  a  per- 
son crossing  the  street  was  ran  over  by  a  car  drawn  by 
horses  and  driven  at  a  high  rate  of  speed,  and  an  ordinance 
against  fast  driving  was  admitted  in  evidence.  But  the  Ohio 
court  distinguished  this  case  because  the  ordinance  against 
fast  driving  was  allowed  to  be  considered  by  the  jury  only 
in  the  event  of  their  finding  that  the  car  by  which  the  plain- 
tiff was  injured  was  not  in  sight,  and  its  illegal  rate  of  speed 
was  not  known  to  the  plaintiff  when  she  attempted  to  cross 
the  street.  In  Bemegel  vs.  N,  T.  Cent.  R,  B.  Co.,  (14  Abb. 
N.  S.  29,)  the  ordinance  of  a  city,  prohibiting  the  running 
of  trains  above  a  certain  rate  of  speed,  was  heldby  the  Court 
of  Appeals  admissible  to  prove  negligence  of  a  railroad  com- 
pany in  an  action  by  one  who  had  been  injured,  and  the  case 
of  Brovm  vs.  Buffalo  and  StcUe  Line  B,  B.  Co.,  (22  N.  T. 
191,)  was  overruled  on  this  point.  In  Correll  vs.  The  B.  C. 
JB.,  etc.,  B.  B.  Co.,  (18  Am.  Rep.  22  :  S.  C,  38  Iowa  120,) 
the  plaintiff's  team  was  injured  at  a  street  crossing  in  a  city 
by  defendant's  train,  which  was  running  at  a  rate  of  speed 
prohibited  by  ordinance,  and  this  fact  was  held,  after  care- 
ful consideration,  evidence  of  negligence.  In  McGfrath  vs. 
N.  r.  Ceivt.  etc.,  B.  B.  Co.,  (17  Am.  Kep.  359 ;  S.  C.  59  N. 
Y.  468,  it  was  hdd  that  the  absence  or  withdrawal  of  a  flag- 
man from  a  crossing  where  he  was  accustomed  to  be,  was  not 
evidence  of  negligence.  But  on  a  second  appeal  it  was  hdd, 
following  the  cases  of  Jetter  and  Beisiegel  supra,  that  evi- 
dence of  an  ordinance  requiring  the  presence  of  a  flagman 
at  the  crossing  was  admis^^ible  to  show  negligence.  The 
Court  said:  ^'A  violation  or  disregard  of  the  ordinance, 
while  not  conclusive  evidence  of  negligence,  is  some  evi- 
dence upon  the  question  to  be  submitted  ta  the  jury  witli  all 
the  other  evidence."  17  Am.  Bep.  363  ;  63  N.  T.  522.  So 
in  Lane  vs.  Atla^itic  Works,  (111  Mass.  136,)  it  was  held  in 
an  action  to  recover  for  personal  injuries  caused  by  iron  fall- 
ing from  the  defendant's  track  while  carelessly  left  standing 
in  a  street,  the  jury  may  consider,  upon  the  question  of  the 
defendant's  negligence,  the  fact  that  a  city  ordinance  forbade 
trucks  standing  in  the  street. 
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IMPEACHMENT  OF  WITNESS. 


HOW  A  WITNESS  KAY  BE  IMPEACHED    BT  EVIDENCE  OF    HIS  GEN- 
ERAL CHARACTER,  AND  THE  PROPER  QUESTIONB  TO  BE  ASKED. 


1st.  In  impeaching  the  character  of  a  witness,  should  the 
examination  be  confined  to  his  general  repatation,  and  not 
be  permitted  as  to  particular  facts  ? 

2d.  Should  it  be  as  to  veracity  alone,  or  as  to  the  whole 
moral  character  of  the  witness  ? 

3d.  Should  the  impeaching  witness  be  allowed  to  state 
whether  he  would  believe  the  person  sought  to  be  impeached 
on  oath  ? 

As  to  the  first  and  second  inquiries,  although  thej  have  in 
the  past  been  much  and  ably  discussed,  and  aivei*se  opinions 
helcC  the  law  now  regarding  them  seems  harmonious,  that 
the  inquiry  should  be  as  to  genercU  reputation  for  trtUh  and 
veracity.  (1  Geenl.  Ev.,  g  461;  Sharswood's  Ed.  Star.  Ev., 
note  1  to  side  p.  238;  Qiieen  vs.  Brown  &  Hedley,  L.  R.,  I. 
C.  C.  R.,  71.  First  query  settled  in  Virginia  by  Bixg  vs. 
Bayae,  4  Leigh,  p.  330;  second  by  Uhl's  Case,  6  (iratt.,  706. 
Of  course,  these  two  questions  have  grown  too  plain  to  be  of 
any  interest,  and  would  not  here  have  been  mentioned,  but 
for  their  intimate  relation  to  the  third  question.  The  use  of 
one  generally  involves  the  use  of  all.  But,  to  the  writer'is^ 
mind,  the  third  branch  of  inquiry  has  now  ^own  to  be  an 
important  one;  and  when  it  has  not  been  decided  bv  a  Court 
of  last  resort,  and  thereby  become  binding  authoriiy,  it 
seems  t  >  be  a  vexed  que3tion,  and  necessary  to  be  settled. 
There  are  diverse  opinions  upon  the  question;  nor  are  they 
narrow  and  unimportant,  but  are  productive  of  widely  dif- 
ferent results,  ana  which  is  the  true  course  should,  if  possi- 
ble, be  known. 

**  The  proper  question  to  be  put  to  a  witness  for  the  pur- 
pose of  impeaching  the  general  character  of  another  witness 
is,  Whether  he  would  believe  him  upon  oath  ?  "  Ed.  Starkie 
above  referred  to,  side  p.  238,  top  p.  210;  Roscoe  Crim., 
Ev.,  side  p.  177,  top  176;  Swift's  Ed. 

"The  regular  mode  of  examining  into  the  general  reputa- 
tion is,  to  inquire  of  the  witness  whether  he  Knows  the  gen- 
eral reputation  of  the  person  in  question  among  his  neigh- 
bors, and  what  that  reputation  is.  In  the  English  Courts, 
the  course  is  fm^ther  to  inquire  whether,  from  such  knowl- 
edge, the  witness  would  believe  that  person  on  oath.     In  the 
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American  Courts  the  same  course  has  been  pursued;  but  its 
its  propriety  has  of  late  been  questioned,  and  perhaps  the 
weight  of  authority  is  now  against  permitting  the  witness  to 
testify  as  to  his  own  opinion."  (1  Greenl.  Ev.,  §461;  1 
Whar.  Amer.  Grim.  L.,  |  814r--816.) 

These  are  the  widley  different  opinions  of  our  great  stand- 
ard text  writers  upon  civil  and  criminal  law,  whose  power 
and  influence  are  justly  so  great  on  both  sides  of  the  At- 
lantic. Law,,  if  it  is  termed  ''the  perfection  of  human  rea- 
son," is  a  progressive  science,  for  human  reason  is  itself  too- 
gressive ;  so  we  cannot  wonder  at  the  course  adopted  by  the  En- 

flish  Courts  being  disturbed  in  the  •*  even  tenor  of  its  way," 
y  so  great  a  writer  as  Mr.  Greenleaf,  one  of  the  most  re- 
cent authors,  and  the  peer  of  any  predecessor  or  cotempo- 
rary.  The  writer  may  not  be  far  mistaken  when  he  asserts, 
that  the  work  of  Mr.  Greenleaf  is  among  the  most  popular 
with  the  American  practitioner,  and  his  influence  is  truly 
powerful.  The  law  of  evidence,  by  the  hard  worked  prac- 
titioner, is  often  neglected,  and  only  studied  when  needed; 
yet  we  cannot  help  but  feel  its  importance,  for  by  it  we 
measure  and  control  the  facts  of  a  case — at  least  the  medium 
of  truth  and  justice;  therefor,  it  is  pardonable  to  watch  it 
with  a  jealous  eye. 

It  is  numbly  believed  that  the  English  practice  prevails  in 
the  inferior  Courts  of  this  State,  and  ought  to  prevail  in  our 
Court  of  Last  Besort.  It  is  true,  the  writer  considers  the 
Court  of  Last  Besort  in  Virginia  independent  and  supreme  in 
its  own  sphere,  and  not  bound  to  follow  with  blind  submis- 
sion the  decision  of  any  Court;  but  still  a  Virginia  Court 
might  rest  with  abiding  confidence  upon  this  rule  established 
and  adhered  to  by  the  English  Courts,  for  it  is  a  doctrine 
founded  upon  practical  utility  and  observation,  and  the 
judges  of  no  Courts  on  earth  are  so  practical  as  the  English 
judges.  Now,  everv  active  lawyer  and  judge  knows  how 
diflicult  it  is  to  get  the  impeaching  witness  to  understand  the 
full  meaning  and  import  of  the  question  asked;  that  the 
questions  are  often  misunderstood,  and  how  provokingly,  in 
spite  of  caution,  they  base  their  answers  on  bad  character 
generally,  which  may  or  may  not  be  of  such  a  nature  as  to 
impair  testimony.  When  the  question  of  credit  under  oath 
is  directly  presented,  the  conscience  watches,  and  the  an- 
swers will  be  more  cautious;  so  we  are  forced  to  it  by  actual 
practical  necessity.  It  is  said  in  Phillips  vs.  King^dd,  (1 
Appleton's  Me.,  B.,  375,)  that  "To  permit  the  opinion  of  a 
witness,  that  another  witness  should  not  be  believed,  to  be 
received  and  dcted  upon  by  a  jury,  is  to  allow  the  prejudices, 
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passions  and  feelings  of  this  witness  to  form  in  part  the  ele- 
ments of  their  judgment."  This  reasoning  won't  do.  If  it  is 
nearly  an  impossibility  (as  it  is)  to  make  a  witness  confine 
his  answer  to  general  reputation  for  veracity,  then  it  is  not  a 
perversion  of  the  law  to  stop  at  the  inquiry  of  general  repu- 
tation. A  man  may  have  a  bad  moral  character  and  yet  be 
truthful;  then  we  have  this  prejudiced  witness  palliating  his 
conscience  by  taking  advantage  of  his  general  moral  charac- 
ter, or  swearing  to  this  character,  framed,  perhaps,  by  preju- 
diced neighbors.  Furthermore,  the  man  who  has  a  good 
character  is  never  much  talked  of;  then  if  a  witness  never 
heard  aught  of  his  character  for  truth,  shall  he  be  allowed  to 
stop  there?  The  same  case  holds  that  this  mode  of  evidence 
is  violative  of  *^  sound  principles  and  well  established 
rules  of  law,'*  that  ''the  opinions  of  witnesses  are  not  le- 
gal testimony,  except  in  special  cases,"  &c.  This  seems  to 
me  humbly  to  be  a  fallacious  objection.  **  The  proper  study 
of  mankind  is  man,"  and  each  man  may  be  said  to  oe  an  esc- 
pose  of  his  neighbor's  character.  It  is  the  same  sort  of  testi- 
mony constantly  admitted  by  Courts,  to  prove  a  man  sane  or 
insane,  sick  or  well,  drunk  or  sober,  strong,  intelligent,  his 
disposition,  temper,  and  distances  and  velocities.  The  wit- 
ness gives  the  ground  on  which  he  bases  it,  and  then  his  op- 
inion. How  strong?  how  weak?  how  drank?  Is  he  so 
steeped  in  moral  turpitude  as  not  to  be  believed  on  oath  ? 
In  actual  experience,  how  many  men  have  we  seen  who  are 
common  jesters— 4ockies— and  who  have  reputations  for 
'*  white  lying  ?"  Yet  our  opinion  is,  that  their  character  for 
such  lies  is  not  sufficient  to  make  us  believe  they  would 
swear  a  lie. 

In  Hamilton  vs.  People,  (29  Mich.,  176 — Court  composed 
of  Ch.  J.  Graves,  JJ's.  Cooley  and  Caicpbell,)  it  is  said: 
*'  Until  Mr.  Greenleaf  allowed  a  statement  to  creep  into  his 
work  on  evidence,  to  the  effect,  that  the  American  authorities 
disfavored  the  English  rule,  it  was  never  very  seriously  ques- 
tioned. (See  1  Greenl.  Ev.,  g  461.)  It  is  a  little  remarka- 
ble, that  of  the  cases  referred  to  to  sustain  this  idea,  not  one 
contained  a  decision  upon  the  question,  and  only  one  con- 
tained more  than  a  passing  dictum  not  in  an^  way  called  for. 
(PhiUipa  vs.  Kingfieldy  supra,)  The  authorities  refeiTed  to  in 
that  case  contained  no  such  decision,  and  the  Court,  after 
reasoning  the  matter  out  somewhat  carefully,  declared  the 
question  not  presented  by  the  record  for  decision."  These 
are  deathly  strokes. 

It  seems  that  Mr.  Greenleaf  had  no  right  to  assert  that  the 
weight  of  American  authority  disfavored  the  English  rule, 
unless  the  cases  referred  to  by  Mr.  Greenleaf,  and  com- 
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mented  npon  by  the  Court  iu  Hamilton  ys.  People^  supra,  out- 
weigh thB  fbllowing  opinions  of  highly  learned  Courts:  In 
New  York — opin.  Ju<^e  Oakly — Pet/fle  vs.  Mcdher,  (4  Wend. 
R.,  229;  People  vs.  Rector,  19  Wend.,  569;  People  vs.  Davis, 
21  Wend.,  309.)  In  New  Hampshire,  Titus  vs.  Ash,  (4.  Fos- 
ter; 319.)  In  Pennsylvania,  Bogle's  ex'rs  vs.  Kreitzer,  (46  Pa. 
St.,  465;  Lvman  vs.  Philadelphia,  56  Pa.  St.,  488.)  In  Mary- 
land, Knight  vs.  House,  29  Md.,  194.)  In  California,  Stevens 
vs.  Irwin,  12  Cal.,  306;  People  vs.  Tyfer.  35  Cal.,  553.)  In 
Illinois,  Eason  vs.  Chapmaffi,  (21  HI.,  33.)  In  Wisconsin, 
Wilson  vs.  Stale,  (3  Wis.,  798.)  In  Georma,  Stokes  ys.  State, 
(18  Oa.,  17;  Taylor  vs.  Smith,  (16  Ga.,  Y.)  In  Tennessee, 
Ford  vs.  Ford,  (7  Hump.,  92.)  In  Alabama,  M'Cutchen  vs. 
MCutchen,  (9  Port.,  650.)  In  Kentucky,  JlfoWy  vs.  Hamit, 
(1  A.  E..  Marsh,  590;  also  in  Judge  M'Lean*s  Circuit,  U.  S. 
vs.  Van  Sidde,  2  M*Lean,  219.)  In  Michigan,  Hamilton  vs. 
Peovie,  supra. 

Tne  writer  is  aware  of  no  adjudication  upon  the  question 
by  a  Court  of  Last  Besort  in  Virginia.  In  Uhrs  Case,  (6 
Gratt,)  before  cited,  the  Circuit  Court  refused  to  allow  the 
witness  to  be  asked  what  the  character  of  the  witness  sought 
to  be  impeached  was  for  other  things  as  well  as  for  truth  and 
veracity;  but  that  if  he  answered  that  his  general  character 
for  truth  and  veracity  was  bad,  (hen  he  might  be  asked,  from 
his  knowledge  of  the  general  character  of  the  witness  sought 
to  be  impeached,  if  he  would  or  would  not  believe  him  on 
oath;  the  witness,  in  answering,  might  take  into  considera- 
tion the  whole  moral  character,  as  well  as  his  charact-er  for 
truth  and  veracity.  This  was  pecular  ruling,  and  it  is  per- 
ceived, that  while  the  witness  on  the  general  question  of 
character  was  not  allowed  to  consider  anything  but  charac- 
ter for  truth  and  veracity,  (which  thus  far  was  right),  yet 
when  asked  if  he  would  believe  Fulk  on  oath,  was  sdlowed  to 
base  his  opinion  on  his  whole  character.  This  was  an  error, 
so  far  as  allowing  him  to  base  his  opinion  on  his  whole 
moral  character  unrestricted  or  unqualined;  but  if  an  error 
it  was  in  favor  Of  prisoner,  and  not  appealed  from,  and  con- 
sequently is  no  authority,  and  is  spoken  of  only  to  show  a 
record  of  the  practice  of  the  inferior  courts  in  following  the 
English  rule. 

To  investigate  a  question  well  settled  by  the  law  of  a  State, 
one  incurs  but  little  risk,  and  may  be  said  to  do  a  little  good; 
but  to  investigate  an  unsettled  one — backed  on  both  sides 
b^  such  strong  authority — is  certainly  a  risk,  and  should  a 
mistake  in  judgment  be  made,  a  prayer  for  lenient  criticism 
would  certainly  be  admissible  upon  the  ground  of  good  in- 
tent, at  least. — S.  C  Oraham,  in  Virginia  Law  Journal. 
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Supreme  Court  of  California. 

[Filed  June  6,  1879.] 

fNo.  10,389.1 

PEOPLE,  Eespondent,  vb.  MONTGOMERY,  Appellant. 

1.  It  is  not  an  abase  of  discretion ,  by  the  Court,  to  permit  a  per-emptory 

challenge  of  a  joror,  before  the  jury  is  sworn,  even  thoni^  the  juror 
has  been  accepted. 

2.  The  Appellate  Court  will  not  reverse  a  judgment  for  an  error  committed 

by  the  Court  below,  unless  the  error  could  have  prejudiced  the  appel- 
lant. 

8.  Evidence  to  the  effect,  that  while  confined  in  jail,  the  defendant  had  an 
opportunity  to  escape  from  the  jail,  but  declined  to  avail  himself  of  it, 
is  inadmissible.     {People  vs.  Bathbun,  21  Wend.,  518—519.). 

4.  Where  there  is  a  substantial  conflict  in  the  evidence,  the  Appellate 
Court  will  not  interfere  with  the  judgment  of  the  lower  Court,  on  the 
ground  that  it  was  not  jostifled  by  the  evidence.     (Editob.) 

Appeal  from  Probate  Court  of  Humboldt  County. 
Attorney  General  for  People. 
Chamberlain  and  DeHaven  for  Defendant. 
Per  Curiam. 

1.  There  was  no  error  in  granting  leave  to  the  prosecu- 
tion to  interpose  a  per-emptory  challange  to  the  juror,  Dun- 
can, under  the  circumstances  stated  in  tne  bill  of  exceptions. 
Under  section  1068  of  the  Penal  Code,  the  Court,  in  the  ex- 

*  ercise  of  a  sound  discretion,  may  permit  a  per-emptory  chal- 
lange, even  after  the  jury  is  sworn;  and  afortvoriy  it  may  per- 
mit it  before  the  jury  is  sworn,  even  though  the  juror  is  ac- 
cepted; and  it  will  not  be  presumed  the  Court  abused  its 
discretion. 

2.  If  the  Court  erred  in  permitting  the  prosecution  to 
put  in  evidence  so  much  of  the  dying  declarations  of  the  de- 
ceased, as  stated,  there  had  been  a  previous  difference  be- 
tween the  deceased,  and  the  defendant  and  his  father,  the 
error  could  not  have  prejudiced  the  defendant,  inasmuch  as 
he  subsequently  proved  by  several  witnesses,  not  only  the 
fact  that  the  difficulty  had  occurred,  but  all  the  details  of  it. 

3.  There  was  no  error  in  excluding  the  evidence  offered 
by  the  defendant,  to  the  effect,  that  while  confined  in  jail  on 
Uiis  charge,  he  had  an  opportunity  to  escape  from  the  jail, 
but  declined  to  avail  himself  of  it.  The  flight  of  a  person 
suspected  of,  having  committed  a  crime  is  a  circumstance, 
which,  if  unexplained,  tends  more  or  less  strongly  to  estab- 
lish his  ^ilt;  but  it  by  no  means  follows  that  his  failure  to 
flee,  havingthe  opportunity  to  do  so,  tends  to  prove  his  in- 
nocence.    He  may  very  naturally  have  been  deterred  from 
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an  effort  to  escape  from  a  fear  that  he  would  be  reoaptored, 
and  that  his  fruitless  attempt  to  escape  would  be  evidence  of 
his  guilt;  or  he  may  have  felt  so  strong  a  confidence  of  his 
acquittal,  for  the  want  of  the  requisite  proof  of  his  guilt,  that 
he  deemed  it  unnecessary  to  flee.  This  precise  point  was 
before  the  C6urt  in  People  vs.  BcUhbun,  (21  Wend.,  518 — 
519,)  and  it  was  there  decided,  on  grounds  which  we  con- 
sider entirely  satisfactory,  that  such  evidence  is  inadmissible. 

4.  We  are  asked  to  set  aside  the  verdict  on  the  ground, 
that  it  was  not  justified  by  the  evidence.  But  there  was  a 
substantial  conflict  in  the  evidence,  and  in  such  cases  we  do 
not  interfere. 

Judgment  and  order  affirmed. 


Supreme  Court  of  Oregon. 

Decembeb  Tebm,  1878. 


DONEGAN,  Appellant,  vs.  MUEPHT,  Eespondent. 

When  an  appeal  in  a  suit  in  eqmty  is  taken  to  this  Court,  and  the  respondent, 
being  the  defendant  in  ihe  Court  below,  fails  to  appear,  such  failure 
will  be  regarded  as  an  abandonment  of  the  defense.    And  if  the  ap- 
pellant, being  the  plaintiff  in  the  Court  below,  makes  a  prima  fcicie  t 
caae,  he  will  be  entitled  to  a  decree. 

Appeal  from  Jackson  County. 

Statement  of  facts  is  deemed  unnecessary. 

W.  W.  Ihayer  for  AppeUant. 
for  Bespondent, 

By  the  Coubt. 

McAbthxjb,  J. 

This  is  a  suit  in  equity,  and  is  here  to  be  tried  anew^.  The 
appellant  appeared  and  submitted  his  case.  The  respondent 
appeared  not.     Such  being  the  fact,  we  are  compelled  to  re- 

Sird  the  non-appearance  of  the  respondent  (defendant  in  the 
ourt  below)  as  an  abandonment  of  the  defense.  The  only 
course  we  can  pursue  is,  to  examine  the  pleading  and  the  ev- 
idence submitted  bv  the  appellant,  and  ii  a  prima  fade  case 
is  shown,  he  should  have  a  decree. 

The  complaint  alleges  that  the  appellant  and  respondent 
are  owners* and  tenants  in  common  of  about  468  sheep,  of 
the  value  of  $800,  the  former  being  the  owner  of  the  undi- 
vided three-fourths,  and  the  latter  tne  owner  of  the  undivided 
one-fourth.     That  the  respondent  took  exclusive  possession 
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and  control  of  about  130  of  the  best  and  most  valuable  of 
the  sheep  without  the  knowledge  or  consent  of  the  appellant^ 
and  keeps  possession,  claiming  them  as  his  individual  prop- 
er^. 

That  at  different  times  the  appellant  urged  the  respondent 
to  make  division  of  the  flock  according  to  their  respective 
rights,  and  each  time  was  met  with  a  refusal.  That  the  re* 
mainder  of  the  flock,  not  taken  by  the  respondent  are  in  pos- 
session of  one  Samuel  Centers.  That  the  respondent  threat- 
ens to  control  and  dispose  of  the  said  hundred  and  thirfy 
head  of  sheep  without  consulting  the  appellant,  and  in  fraud 
of  his  rights. 

The  answer  denies  the  allegations  of  the  complaint,  and 
alleges  that  a  division  of  the  flock  was  made  with  the  con- 
sent and  approval  of  the  apj>ellant,  and  that  upon  such  divi- 
sion the  saia  hundred  and  thirty  fell  to  the  respondent.  The 
reply  denies  the  affirmative  allegations  of  the  answer. 

Ue  testimony  presented  by  L  appellant  snfficiently  sua- 
tains  the  allegations  of  the  complaint,  and  he  should  have  a 
decree. 


United  States  Circuit  Court. 

DISTBIGT  OF  OBEOON. 


Monday,  August  18,  1879. 


fNo.  447.1 
THE  WILSON  SEWING  MACHINE  CO., 

vs. 
T.  J.  MOKENO  H  (d. 

(No.  448.) 
SAME  vs.  T.  J.  MOBENO  et  al. 

SnFUULTioM  FOB  All  Attobnbt  Fxk.  a  stipulation  to  pay  «  reasonable 
attorney  fee  to  the  plaintiff  in  case  a  promissory  note,  or  other  con- 
tract, is  not  performed  according  to  its  terms,  and  the  party  entitled  to 
demand  snch  performance  is  compelled  to  enforce  it  by  law,  is  jnst 
and  Talid. 

Deadt,  J. 

On  September  1,  1877,  the  defendant  Moreno,  with  four 
others,  as  his  sureties,  executed  and  delivered  a  bond  to  the 
pUiintLff  in  the  penal  sum  of  $1,000,  conditioned  for  the  pay- 
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ment  of  all  indebtedness  on  the  pai*t  of  Moreno  to  the 
plcdntiff;  and  on  November  23,  1877,  said  Moreno,  with  two 
others,  as  his  sureties,  executed  and  delivered  another  bond 
of  like  amount  and  condition  to  the  plaintiff. 

These  actions  are  brought  upon  tiiese  two  bonds,  to  re- 
cover an  amount  alleged  to  be  due  from  said  Moreno  for  goods, 
wares  and  merchandise  sold  and  delivered  to  him  by  the 
plaintiff,  and  it  is  agreed,  that  the  amount  due  the  plaintiff 
on  such  account  is  on  promissoiy  notes,  $741.74,  and  upon 
an  open  account,  $629.70,  in  all  the  sum  of  $1,371.44.  Each 
bona  contains  a  stipulation  to  the  effect,  that  in  case  suit  is 
brought  upon  the  same,  the  obligors  therein  will  pay,  in  ad- 
dition to  tine  penalty  thereof,  the  sum  of  $100  "  for  attorney's 
fees."    The  piaintin  now  moves  for  judgment  upon  the  com- 

Slaint  for  the  amount  admitted  to  be  due,  and  for  an  hundred 
ollars  in  each  action  as  an  attorney's  fee  therein. 

This  latter  part  of  the  motion  the  defendant  resists,  upon 
the  ground  that  the  provision  in  the  bond  for  the  payment  of 
such  fee,  in  addition  to  the  penalty  thereof,  is  void. 

It  apears  from  the  books,  that  the  quastion  raised  upon 
this  motion  is,  comparatively,  a  new  and  vexed  one.  It  has 
mostly  arisen  in  actions  upon  promissory  notes  containing  a 
stipulation  for  the  payment  of  a  fixed  6um  or  percentage  as 
an  attorney  fee  to  the  plaintiff,  in  case  an  action  is  brought 
to  collect  the  same.  And  the  objection  to  the  stipulation 
usually  is,  that  the  amount  which  may  be  collected  upon  the 
note  being  thereby  rendered  uncertain,  it  is  unnegotiable  and 
not  valid  as  against  an  endorser  or  that  such  stipulation 
makes  it  usurious,  and  therefore  void  in  whole  or  part. 

But  in  some  few  instances,  the  Courts  have  gone  farther 
and  held  that  such  a  stipulation  is  absolutely  void  as  con- 
traiT  to  the  policy  of  the  law  and  tending  to  the  oppression 
of  the  debtor. 

In  BuUock  vs.  Tltyfor,  (7  Cent.  L.  J.,  217,)  decided  by  the 
Bupreme  Court  of  Mich.,  in  1878,  a  stipulation  in  a  note  for 
the  payment  of  a  certain  sum  as  an  attorney  fee  over  and 
above  all  taxable  costs,  in  case  the  same  was  sued  upon,  was 
held  void  as  opposed  to  the  policy  of  the  law  upon  the  sub- 
ject of  attorney  fee,  and  susceptible  of  beinff  made  the  in- 
strument of  oppression.  In  Woods  vs.  Norths  (84  Pa.  St., 
409,)  it  was  held,  that  a  similar  stipulation  in  a  note  ren- 
dered the  instrument  non-negotiable,  and  thereby  relieved 
tiie  endorser  from  liability  thereon. 

In  WUherapoon  vs.  MuMdman,  (8  Cent.  L.  J.,  24,)  decided 
hy  the  Kentucky  Court  of  Appeals  in  1878,  accordmg  to  the 
brief  abstract  in  the  C.  L.  J.,  aupra^  it  was  held  tliat  such  a 
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stipulation  in  a  note  was  yoid,  because  it  tended  to  the  op- 
pression of  the  debtor  and  the  encouragement  of  litigation. 

On  the  contrary,  in  Smith  vs.  Silvers,  (32  Ind.,  321,)  it 
was  held,  that  a  stipulation  ''whereby  the  debtor  agrees  to 
be  liable  for  reaaoruMe  attorneys'  fees,  in  the  event  that  his 
failure  to  paj  the  debt  shall  compel  the  creditor  to  resort  to  le- 
gal proceedings  to  collect  his  demand,  is  not  only  not  usurious, 
but  is  so  eminently  just  that  there  should  be  no  hesitation  in 
enforcing  it."        ^  ^ 

In  WyarU  vs.  Pottorfy  (37  Ind.,  512,)  a  stipulation  in  a  note 
for  a  reasonable  attorney  fee  was  impliedly  sustained,  though 
it  was  ht^ld  that  there  must  be  proof  of  what  is  a  reasonable 
fee. 

In  MifJceratm  vs.  Shdden,  (33  111.,  372,)  it  was  held,  that  a 
stipulation  for  an  attorney  fee  did  affect  the  negotiability  of 
the  note,  but  the  fee  was  not  claimed  in  the  action. 

In  Clatoson  vs.  Munaoii  et  al,.  (55  111.,  394,)  a  stipulation  in 
a  mortgage  to  secure  a  note  of  an  attorney  fee,  to  be  paid  as 
part  of  the  costs  of  collection  was  held  valid — the  Court  cit- 
ing Cunn  vs.  Rogers,  (43  Id.,  260,)  in  which  a  similar  stipu- 
lation in  a  mortgage  was  enforced — and  upon  the  question  of 
hardship  said,  that  the  defendants  had  expressly  provided  in 
the  mortgage  for  the  consequences  in  default  of  payment, 
which  they  might  have  avoided  "by  paying  the  notes  at  ma- 
turity.'* 

In  Oar  vs.  LouisviUe  Banking  Go.,  (11  Bush,  189,)  it  was 
held  that  a  stipulation  in  a  note  for  an  attorney  fee  was  not 
usurious,  but  an  agreement  to  pay  a  penalty  in  default  of 
prompt  payment  of  the  notes,  was  valid. 

In  Howenstein  vs.  Barnes,  (9  Cent.,.,  L.  J.,  48,)  decided 
by  the  U.  S.  C.  C.  for  the  District  of  Kansas  in  1879,  it  was 
held  that  a  stipulation  for  an  attorney  fee  is  valid — that  it 
did  not  affect  the  negotiability  of  the  paper. 

The  ruling  that  such  a  stipulation  makes  the  amount  paya- 
ble on  the  note  uncertain,  and  it  is  therefore  non-negotiable, 
is  extremely  technicle,  and  I  think,  unsound.  The  princi- 
pal and  interest  is  the  sum  due  upon  the  note  at  maturity, 
and  by  the  payment  thereof,  it  will  be  fully  satisfied.  And 
it  is  only  in  cases  of  default  of  such  payment,  and  after  the 
note  is  over  due,  and  has  therefore  lost  its*  character  of  nego- 
tiability, that  the  penalty  or  attorney  fee  can  be  claimed  or 
collected  at  all.  In  fact,  the  stipulation,  although  contained 
in  the  note,  is,  strictly  and  properly  speaking,  no  part  of  it, 
but  a  distinct  contract,  collateral  thereto,  as  much  as  if  it 
was  written  on  a  separate  piece  of  paper. 

The  ruling,  that  such  a  stipulation  makes  the  note  usurious 
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is  founded  upon  the  unauthorized  assumption  of  fact,  that 
the  sum  agreed  to  be  paid  as  an  attorney  fee,  in  case  the 
note  is  not  paid  at  maturity,  is  not  what  it  purports  to  be, 
but  illegal  interest  in  the  disguise  thereof.  Of  course,  where 
it  appears  that  such  is  the  real  nature  of  the  transaction,  it 
should  be  treated  accordingly.  But  the  fact  cannot  be  as- 
sumed any  more  than  that  a  like  sum  of  the  alleged  princi- 
pal is  illegal  interest  in  disguise. 

Accordingly,  the  tendency  of  the  decisions  hostile  to  this 
stipulation  is  to  leave  these  untenable  pounds  and  hold  it 
void  upon  the  ground  that  it  is  a  convenient  devise  for  usury 
and  tends  to  the  oppression  of  the  debtor.  And  it  may  be 
admitted  that  this  suggestion  is  not  without  force — ^particu- 
larly in  casiss  where  me  amount  provided  is  largely  in  excess 
of  what  such  collection  could  ordinarily  be  made  for.  But 
a  court  assumes  to  make  the  law  rather  than  declave  it  when  it 
pronounces  such  a  contract  void,  not  because  it  is  prohibited 
or  intrinsically  wrong,  but  because  it  may  be  used  as  a  cover 
for  usury  and  a  means  of  oppressing  the  debtor. 

An  agreement  by  a  debtor  to  pay  a  reasonable  attorney  fee 
in  case  nis  creditor  is  compelled  to  incur  the  expense  of  an 
action  to  collect  the  debt  is  only  an  agreement  to  so  far  re-im- 
burse  the  creditor  the  loss  which  he  may  sustain  by  reason  of 
the  debtor's  failure  to  perform  his  contract  to  pay  his  debt. 
In  justice  and  fairness  it  stands  on  as  high  ground  as  the 
right  to  recover  damages  for  the  non-performance  of  any 
contract — ^as  to  deliver  grain  or  goods  at  a  certain  time  and 
place. 

If  A  loans  B  $1,000  for  the  period  of  one  year  for  the  sum 
of  1100,  and  by  reason  of  the  failure  of  A  to  perform  his 
contract,  B  is  put  to  the  expense  of  paying  an  attorney  $60 
to  collect  the  same  by  action,  no  reason  can  be  given  wny  A 
should  not  make  good  this  loss,  and  if  so,  why  may  he  not 
agree  to  do  so  in  advance  ?  As  it  is,  the  law  compels  A  to 
repay  the  fees  which  B  is  required  to  pay  the  officers  of  the 
court  in  the  prosecution  of  his  action,  including  a  nominal 
attorney  fee  of  not  more  than  $20.     gg  824,  983  of  the  E.  S. 

The  provision  in  g  824,  supra,  allowing  the  prevailing  party 
to  tax  an  attorney  fee  of  from  $5  to  $20  is  not,  in  my  judg- 
ment, exclusive,  but  only  applies  in  cases  where  the  contract 
of  the  parties  is  silent  on  the  subject.  In  such  cases  the  law 
allows  the  fee  prescribed,  and  no  more.  But  this  does  not 
prohibit  the  parties  from  contracting  that  a  greater  or  less 
one  shall  be  paid.  A  statute  which  simply  provides  that  a 
plainti£F  may  recover  interest  on  money  over  due,  at  a  certain 
rate,  does  not  preclude  parties  from  agreeing  that  a  different 
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rate  may  be  recovered  ander  like  circumstances.  And  if  the 
borrower  and  lender,  in  the  absence  of  any  statute  to  the 
contrary,  may  agree  upon  any  rate  of  interest  for  the  use  or 
detention  of  the  loan,  it  is  not  apparent  why  they  may  not 
agree  upon  the  payment  of  an  attorney  fee  in  case  the  latter 
is  required  to  collect  the  same  by  law. 

But  where  the  fee  is  so  large  as  to  suggest  that  it  is  a  more 
device  to  secure  illegal  interest  or  some  unconscionable  ad- 
vantage, the  court  should  be  slow  to  enforce  the  payment  of 
it,  and  ought  probably,  upon  slight  additional  evidence  to 
that  effect,  to  refuse  to  allow  it,  or  reduce  it  to  a  reasonable 
sum.  Borrowers  and  lenders  seldom  deal  on  eaual  terms, 
and  the  necessities  of  the  former  often  constrain  tliem  to  ac- 
cede to  terms  and  conditions  which  are  oppressive,  in  the 
vain  hope  that  they  will  be  able  to  meet  their  engagements 
promptly,  and  thereby  avoid  tiie  pajinent  of  the  charges  and 
penalties  stipulated  for  in  case  of  failure. 

It  would,  then,  be  better  if  these  stipulations  were  not 
made  for  a  fixed  sum  or  per  centage,  but  rather  for  such 
sums  as  the  court,  under  all  the  circumstances  might  judge 
reasonable  and  right.  In  this  way,  regard  might  be  had  to 
the  nature  and  value  of  the  services  actually  rendered  by  the 
attorney.  Where  the  judgment  is  obtained  without  opposi- 
tion on  the  part  of  the  debtor,  as  is  often  the  case,  tne  fee 
should  be  less  than  where  it  is  obtained  against  such  oppo- 
sition. 

Bat  after  all,  the  right  of  the  parties,  in  the  absence  of 
any  statute  to  the  contrary,  to  contract  for  the  payment  of  a 
reasonable  attorney  fee  by  the  debtor,  in  case  his  creditor  is 
put  to  the  expense  of  collecting  his  debt  by  law,  rests  upon 
the  same  around  as  the  right  to  make  any  other  contract  not 
prohibited  by  law  or  cordra  bontis  mores. 

Assuming  then,  what  has  not  been  questioned,  and  upon 
which  I  express  no  opinion,  that  $100  is  no  more  than  a  rea- 
sonable fee  in  each  of  these  cases,  the  stipulation  is  both 
just  and  valid,  and  therefore  ought  to  be  enforced.  There 
mast  be  judgment  accordingly. 

Cyrus  Dolphy  for  the  plaintiff. 

Ihomas  if.  Strong^  for  the  defendants. 
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SAYER  d,  id..  VB.  HOOSAC  CON.  G.  &  S.  M.  CO. 

In  the  absence  of  a  law  to  the  contrary,  an  adverse  claim  maj  be  filed  on 
Sunday  or  ont  of  office  hours,  if  the  local  officers  are  willing  to  re- 
ceive it ;  though  they  are  not  required  to  receive  adverse  claims  or 
transact  other  business  except  during  regular  office  hours. 

Department  of  the  Interior,     \ 
Washington,  D.  C,  July  17,  1879.  | 

Sir  : — ^I  have  considered  the  appeal  of  George  A.  Saver 
and  Samuel  Goldstone  from  your  decision  of  March  30,  18y8, 
rejecting  the  adverse  claim  of  the  appellants,  to  the  applica- 
cation  of  the  Hoosac  Consolidated  Gold  and  Silver  Mining 
Company  for  a  patent  for  1500  linear  feet  of  the  **  Dolly 
Varden  Mine,"  Secret  Canon  Mining  District,  Eureka,  Ne- 
vada, for  the  reason  that  said  adverse  claim  was  not  filed 
within  the  time  required  by  law. 

You  held  that  "officers  are  not  expected  nor  required  to 
transact  official  business  after  office  hours,  nor  to  have  their 
offices  open  for  the  transaction  of  business  on  Sunday.  And 
as  this  adverse  claim  can  only  be  considered  as  filed  on  Mon- 
day, the  17th  of  September,  1877,  it  must  be  rejected." 

From  the  statement  of  facts  presented  in  this  case,  it 
appears  that  on  the  60th  day  of  publication  of  notice  of  the 
application  fell  on  Sunday,  September  16th,  1877 ;  that 
about  10  p.  M.  of  the  previous  day,  Mr.  Sayer  presented  his 
adverse  claim  and  tendered  fees  for  the  filing  of  the  same  to 
iJie  Register  of  the  Land  Office,  who  refused  to  receive  said 
adverse  claim  or  the  fees  for  filing  the  same  ;  that  on  the 
following  day  Mr.  Sayer  presented  tne  adverse  claim  to  the 
Receiver  of  said  Land  Office,  who  accepted  it,  filed  it,  and 
received  the  fees  for  the  same. 

While  it  is  true  that  officers  are  not  expected  nor  required 
to  transact  business  out  of  office  hours  or  on  Sunday,  still 
there  is  no  law  of  the  United  States  prohibiting  them  from 
doing  such  business.  Nor  am  I  able  to  find  any  law  of  the 
State  of  Nevada  which  prohibits  the  transaction  of  ordinary 
business  on  the  Sabbath  day. 

Both  of  said  officers  might  properly  have  refused  to  re- 
ceive such  application  either  out  of  office  hours  or  on  the 
Sabbath  day,  but  the  Receiver  did  receive  the  adverse  claim 
and  filed  the  same,  and  by  so  doing,  if  suit  was  commenced 
within  the  time  prescribed  by  law,  I  am  of  the  opinion  that 
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the  rights  of  the  appellants  were  protected.     Your  decision 
is  therefore  reversea. 

Very  respectfully, 

C.  8CHURZ,  Secretary. 
The  Commissioner  of  the  General  Land  Office. 


IOWA  MINING  CO.  vs.  BONANZA  MINING  CO. 

1.  A  failure  ou  the  part  of  an  adverse  claimant  to  prosecnte  bis  snit  to  judg- 

ment with  reasonable  diligence,  shall  be  a  waiver  of  his  claim. 

2.  The  qnestion  of  diligence  in  the  prosecuting  of  a  pending  suit  is  as  much 

a  question  for  the  determination  of  the  Court  as  any  other  question  of 
law  or  fact  which  may  arise  in  the  progress  of  the  case,  and  one  which, 
after  the  Court  has  acquired  jurisdiction,  should  be  left  for  its  deter- 
mination. 

Department  of  the  Imteriob,     ) 
Washington,  D.  C,  June  25,  1879.  [ 

Sib  : — ^I  have  considered  the  case  of  the  lotud  Mining 
Company  vs.  The  Bonanza  Mining  Company^  involving  cer- 
tain mineral  lands  in  the  Virginia  Mining  District,  Carson 
City  Land  District,  Nevada,  on  appeal  from  jour  decision  of 
October  11,  1878,  adverse  to  the  Iowa  Company. 

The  facts  of  this  case,  as  they  are  made  to  appear  by  the 
record,  are  as  follows  :  On  January  11,  1876,  tne  Bonanza 
Mining  Company  made  application  for  patent  for  592  linear 
feet  on  the  Lucky  Baldwin  Lode,  togetner  with  200  feet  in 
width  of  surface  ground,  situated  m  the  Virginia  Mining 
District  Storey  county,  Nevada,  and  gave  due  notice  thereof 
by  publication,  and  by  posting  a  copy  of  the  notice  and  plat 
on  the  claim  in  the  manner  prescribed  by  law. 

On  March  11,  1876,  two  adverse  claims  were  filed  against 
said  application  for  patent,  one  W.  B.  Murdock,  and  the 
other  by  the  Iowa  Mining  Company.  Suit  was  commenced 
by  Murdock  in  the  District  Court  for  the  First  Judicial  Dis- 
tsict  of  Nevada,  on  March  11th,  1876,  but  this  action  was 
voluntarily  dismissed  by  the  plaintiff  on  November  13th, 
1876,  as  shown  by  the  certificate  of  the  clerk  cf  said  court. 

On  April  7th,  1876,  the  Iowa  Mining  Company  commenced 
suit  on  its  adverse  claim  in  the  same  court,  by  filing  a  com- 
plaint and  causing  a  summons  to  be  issued,  and  it  is  shown 
Dj  the  clerk  of  said  court,  dated  May  24th,  1878,  that  ser- 
vice had  not  been  perfected  on  the  defendant,  and  no  further 
steps  taken  by  the  plaintiff  in  the  prosecution  of  said  suit. 

On  this  state  of  facts  you  decided  that  the  Iowa  Company 
had  waived  its  adverse  claim  by  a  failure  to  prosecute  said 
suit  with  reasonable  diligence,  and  that  the  Bonanza  Com- 
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pan;  was  entitled  to  a  patent  for  the  land,  on  failj  complying 
with  the  reqoirements  of  the  mining  law. 

In  this,  I  think  you  have  erred.  Section  2326  of  the  Be- 
yised  Statutes  provides  as  follows:  "Where  an  adverse 
claim  is  filed  ouriDg  the  period  of  publication,  it  shall  be 
upon  oath  of  the  person  or  persons  making  the  same,  and 
shall  show  the  nature,  boundaries  and  extent  of  such  adverse 
claim,  and  all  proceedings,  except  the  publication  of  notice 
and  making  and  filing  of  the  affidavit  thereof,  shall  be  stayed 
until  the  controversy  shall  have  been  settled  or  decided  l)y  a 
court  of  competent  jurisdiction,  or  the  adverse  claim 
waived.  It  shall  be  the  duty  of  the  adverse  claimant,  within 
thirty  days  after  filing  his  claim,  to  commence  proceedings  in 
a  court  of  competent  jurisdiction  to  determine  the  question 
of  the  right  of  possession,  and  prosecute  the  same  with 
reasonable  diligence  to  final  judgment,  and  a  failure  so  to  do 
shall  be  a  waiver  of  his  adverse  claim."  Said  section  also 
provides  for  the  filing  of  a  certified  copy  of  the  judgment 
roll,  an  entry  of  the  land,  and  the  issuance  of  patents  in 
conformity  with  the  decree  of  the  court. 

This  statute  provides  in  plain  terms  that  a  failure  on  the 
part  of  an  adverse  claimant  to  prosecute  his  suit  to  judgment 
with  reasonable  diligence,  shall  be  a  waiver  of  his  claim  ; 
but  it  does  not  provide,  either  in  terms  or  by  necessary  im- 
plication, that  you  shall  decide  what  constitutes  reasonable 
diligence,  while  suit  is  pending  in  court. 

There  can  be  no  question  but  that  the  State  Court  of  Ne- 
vada has  acquired  jurisdiction  over  this  cause,  and  it  is 
e<]ually  clear  that  the  object  of  the  law  was  to  require  par- 
ties claiming  an  adverse  interest  in  land  included  in  an 
application  for  patient  to  try  the  right  of  possession,  and  have 
tne  controversy  determined  by  the  State  Courts  before  a 
patent  was  issued. 

"  Where  a  court  has  jurisdiction,  it  has  a  right  to  decide 
eveiy  question  which  occurs  in  the  cause."  (EUwUtb.  Peir- 
«dZ,  1  Peters,  p.  340.) 

The  question  of  diligence  in  the  prosecution  of  a  pending 
suit,  is  as  much  a  question  for  tne  determination  of  the 
Court,  as  any  other  question  of  law  or  fact  which  may  arise 
in  the  progress  of  the  case,  and  one  which,  after  the  Court 
has  aeouired  jurisdiction,  should  be  left  for  its  determina- 
tion. I  do  not  think  it  was  the  intention  of  Confess  that 
you  should  decide  what  constitutes  reasonable  diligence  in 
the  prosecution  of  a  suit  pending  in  a  court  of  competent 
jurisdiction,  for  such  a  proceeding  would  necessarily  inter- 
fere with  matters  which  the  court  alone  should  determine. 
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Under  sach  a  practice  it  might  occur  that  yon  would  hold 
that  reasonable  diligence  had  not  been  exercised,  and  issue 
a  patent ;  while  the  Court  might  hold  otherwise,  and  give 
judgment  for  the  adrerse  claimant ;  and  the  result  would  be 
a  conflict  of  authority  and  a  confusion  of  titles,  which  would 
compel  the  successful  parties  to  resort  to  further  expensive 
litigation  by  bill  in  equity  to  procure  title  to  the  land  which 
had  been  adjudged  to  belong  to  them  by  the  courts. 

I  am  of  tne  opinion  that  the  proper  practice  in  cases  of 
this  character  is  for  the  defendant,  if  in  his  opinion  the  suit 
is  not  prosecuted  with  reasonable  diligence,  to  move  the 
Court  to  dismiss  the  case  for  want  of  prosecution,  and  if  the 
motion  is  granted,  caose  the  judgment  to  be  certified  to  your 
office,  when  a  patent  can  be  issued  ;9rithout  conflict  with  the 
jurisdiction  of  the  courts,  or  the  rights  of  the  parties  in  in- 
terest. 

Your  decision  is  reversed  for  the  reasons  stated,  without 
prejudice  to  the  rights  of  either  party  ;  and  further  proceed- 
ings will  be  stayed  to  await  the  result  of  said  suit. 

The  papers  transmitted  with  your  letter  of  April  14th, 
1879,  are  herewith  returned. 

Very  respectfully,    

C.  SCHURZ,  Secretary. 
The  Commissioner  of  the  General  Land  Office* 


English  Common  Fleas  Division. 

THE  HOUSEHOLD  FIRE  AND  CARRIAGE  ACCIDENT 
INSURANCE  COMPANY  (limited.) 

vs. 
GRANT. 

GoMiCKBCtiL  Law — ^Aocbftamci  or  Pbopositiok  bt  Lkttbk,  Whsn  Bixdimo. — 
A,  residing  at  Swansea,  on  the  SOth  of  September  handed  to  the  mana- 
ers  of  the  B.  Company,  a  written  af^cationfor  one  hundred  shares  in 
the  Company.  On  October  20th,  the  B.  Ccnnpany,  whose  officer  was  in 
London,  po^ed  a  letter  of  allotment,  directed  to  A  at  the  address  giyen 
in  the  application,  which  letter  never  reached  A.  In  an  action  by  the 
Company  for  amoant  of  a  call  dne  on  the  shares;  HM,  that  the  con- 
tract became  binding  on  A  npon  the  posting  of  the  letter,  that  being 
the  nsnal  way  of  transmitting  the  notice  of  acceptance. 

Lopez,  J.,  delivered  the  opinion  of  the  Court. 

This  action  is  brought  to  recover  £94  15s,  for  balance  due 
on  100  shares  in  plaintiff's  company,  applied  for  by  the  de- 
fendant.    The  deiendant  denies  his  liability.    On  the  30th 
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of  September,  1874,  the  defendant,  who  acted  for  the  plain* 
tiff's  at  Swansea,  applied  through  the  manager  for  100 
shares,   and  handed  him  a  written  application  before  the 

{>laintiffs,  and  an  allotment  letter  was  prepared  in  the  usual 
orm.  The  defendant  swore  he  never  received  this  letter,  or 
any  notice  of  calls  or  dividends.  His  name  was  duly  en- 
tered on  the  list  of  shareholders.  Evidence  was  given  on  be- 
half of  the  plaintiffs  to  prove  the  postage  of  the  allotment 
letter  of  the  20th  October.  The  defendant  swore  that  he  had 
not  received  any  letter  about  the  shai*es  until  the  19th  of 
March,  1877,  1  asked  ^e  jury  if  they  thought  the  letter 
of  allotment  was  in  fact  posted;  they  replied  in  the  affirma- 
tive. I  asked  them  if  tney  thought  the  letter  of  allotment 
was  in  fact  received  by  the  defendant;  to  this  they  replied  in 
the  negative.  It  was  urged  by  Mr.  Finlay,  for  the  defend- 
ant, that  the  letter  of  application  was  sent  by  hand,  and 
there  was  no  request  to  be  answered  by  post.  The  letter  of 
application,  it  will  be  observed,  is  in  tne  usual  form,  and 
contains  the  usual  particulars  of  name  and  address,  and  hav- 
ing regard  to  the  position  of  the  plaintiffs  office  and  the  de- 
fendants residence,  the  ordinary  and  natural  mode  of  trans- 
mission of  the  allotment  letter  would  be  through  the  post. 
The  question  raised  in  this  case  is,  Whether  the  contract  be- 
tween the  plaintiff  and  the  defendant  was  complete  when  the 
letter  accepting  the  defendant's  offer  was  put  into  the  post 
by  the  plaintiffs,  or  not  until  it  was  actually  received  by  the  t 

defendant?  The  question  is  difficult  and  the  decisions  are 
coDjflicting.  It  appears  to  me,  however,  that  regard  being 
had  to  the  general  inclination  of  the  authorities  and  to  mer- 
cantile conveniences,  the  plaintiffs  are  entitled  to  succeed. 
I  will  refer  only  to  a  few  leading  cases.  In  Dunlap  vs.  Hig- 
ginSy  (1  H.  L  Gas,,  381,)  the  proposal  did  not  prescribe  any 
time,  but  the  nature  of  it  impliea  the  answer  must  be  speedy. 
The  acceptance  was  not  posted  by  the  earliest  post.  The 
Court  decided  that  the  contract  was  binding  to  the  proposer. 
Lord  Gottenham  appears  to  have  thought  that  the  contract 
was  absolutely  concluded  by  the  posting  the  acceptance, 
(within  the  prescribed  time,  namely,  a  reasonable  time,) 
and  that  it  mattered  not  what  became  of  it  afterwards. 
In  Duncan  vs.  Ibpman,  (8  GB.,  225,)  not  long  afterward 
Wilde,  G.  J.,  Maule,  J.,  and  Gresswell,  J.,  seem  to  have 
so  understood  it,  so  that  the  contract  will  be  binding, 
though  the  letter  did  not  arrive  at  all.  In  the  case  of  The 
British  and  American  Telegraph  Company  v&.Colsony  (L.  R., 
6  Exch.,  108;  23  L.  T,  Rep.  N.  8.  868,)  it  was  found  as  a 
fact  that  the  letter  of  allotment  was  never  received.     The 
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Court  held  the  defendant  was  not  bonnd,  and  endeavored  to 
restrict  the  effect  of  Dunlap  vs.  Hiagins.  In  the  Imperial 
Land  Company  of  MarseUlea,  HarriM^  Case,  (L.  R.  7  ch.  587; 
26  L.  T.  Rep.  K  8.,  781.,  the  letter  of  allotment  was  duly 
received,  but  in  the  meantime  the  applicant  had  written  a 
letter  withdrawing  his  application  on  the  ground  of  the  de- 
lay  in  answering.  The  Ix>rds  Justices  held  the  applicant 
was  bound  on  the  authority  of  Dunlap  vs.  Higgins,  with 
which  they  thought  it  difficult  to  reconcile  The  British  A 
American  Telegraph  Co.  vs.  Colson.  In  the  case  of  Brog^ 
den  vs.  The  JUetropoUtan  Baihoay  Company  ^L.  R.  2  H.  of  L., 
691,)  Lord  Blackburn  says  :  *'  So,  again,  in  Harrts  Case,  a 
person  writes  a  letter  and  says,  ^  I  o&t  you  an  allotment  of 
shares,'  and  he  expressly  or  impliedly  says,  *  if  you  agree 
with  me,  send  an  answer  by  post;'  then,  as  soon  as  he  has 
sent  that  answer  by  the  post,  and  put  it  out  of  his  control, 
and  done  an  extraneous  act  which  clenches  the  matter,  and 
shows  beyond  all  doubt  that  each  side  is  bound,  I  agree  that 
the  contract  is  perfectly  plain  and  clear. "  And  again,  at 
page  692  :  ''I  take  it  that  which  was  said  300  vears  ago  and 
more  is  the  law  to  this  day,  and  is  quite  what  Mellish,  L.  J., 
in  Harris'  Case,  accurately  states,  that  when  it  is  expressly 
or  impliedly  stated  in  the  offer  that  you  may  accept  the  offer 
by  posting  a  letter,  the  moment  you  post  this  letter  the  offer 
is  accepted. "  Acting  upon  these  cases,  I  came  to  the  con- 
clusion that  the  contract  here  was  complete  on  the  posting  of 
allotment  letter,  and  that  it  is  immaterial  whether  the  de- 
fendant actually  received  the  acceptance  of  his  offer.  There 
is,  doubtless,  hardship  caused  to  the  proposer  if  the  accept- 
ance does  not  come  to  hand,  but  against  this  he  may  guard 
himself  bv  making  proposal  expressly  conditional  on  the  ar- 
rival of  the  answer  within  a  definite  time.  It  would  be 
difficult  to  exagfferato  the  mischievous  consequences  to  the 
commercial  world  which  would  follow  if  it  were  held  that  a 
contract  was  not  complete  until  the  letter  accepting  the  offer 
had  reached  the  proposer,  and  that  it  might  be  revoked  at 
any  time  until  the  letter  accepting  it  had  been  actually  re- 
ceived. 
Judgment  for  plaintiflb. 
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Current  Topics. 

•  PsEsmsNT  Broadhead,  of  the  American  Bar  Association, 
in  his  address  before  that  Association,  which  has  recently 
conyened,  took  occasion  to  say  what  follows  concerning  our 
New  Constitution:  *^  The  State  of  California  holds  biennial 
sessions  of  the  Legislatore,  and  there  has  been  no  session 
since  oar  last  meeting.  But  in  that  State  a  convention  waa 
held  during  the  last  year  of  delegates  chosen  to  form  a  new 
Constifaition.  The  Constitution  fi-amed  by  the  conyention 
was  submitted  to  the  people  and  adopted  by  a  yeiy  decided 
popular  majority  in  May  last.  This  Constitution  contains 
some  provisions  entirely  new  to  the  profession,  and  as  they 
have  attracted  much  public  attention,  I  have  thought  it  not 
inappropriate  to  allude  to  them,  although  they  do  not, 
strictly  speaking,  come  under  the  head  of  statute  laws. 
Constitutional  law,  as  heretofore  understood  in  our  American 
SjTstem,  embraces  those  general  rules  which  determine  the 
limits  of  administrative  authority,  and  circumscribe  the 
action  of  the  government  in  relation  to  the  constituent  per- 
sonal elements  of  the  State — ^in  other  words,  it  is  a  law  for 
the  political  authority  of  the  State.  The  powers  granted, 
the  powers '  expressly  denied  and  the  declaration  of  rights 
reserved  to  the  individuals  who  compose  the  State — ^are  all 
limitations  upon  the  authority  of  the  government,  and  whilst 
it  cannot  be  denied  that  the  people  of  any  State  may,  under 
our  American  system,  through  what  are  called  constitutional 
conventions,  .make  rules  to  govern  individuals  in  their  rela- 
tions to  each  other  and'to  the  State  as  membersof  the  com- 
munity, yet  it  has  been  thought  best  for  the  interest  of  every 
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citizen — and  for  the  cause  of  civil  liberty  itself  that  his 
rights  of  person  and  of  property,  and  his  relation  to  others 
as  well  as  to  the  State  should,  under  the  limitations  above 
referred  to,  be  controlled  by  laws  made  by  a  government 
composed  of  several  departments,  or  several  bodies,  each  to 
some  extent  being  a  check  upon  the  other;  becaase  the  .will 
of  an  unchecked  majority  may  in  times  of  great  popular  ex- 
citement degenerate  into  a  despotism  more  odious  and  more 
oppressive  than  that  of  a  single  tyrant.    We  have  in  this 
country  a  common  law  of  liberty,  which  is  higher  even  than 
written  constitutions,  and  which  demands  not  only  that  all 
the  powers  of  government  should  be  divided  into  three  de- 
partments, but  that  the  legislative  department  itself  should 
be  composed  of  more  than  one  man,  or  one  body  of  men; 
each  having  powers  independent  of  the  other.    Hence  it  is 
that  the  law-making  power  has  been  vested  in  two  houses — 
and  that  their  will  is  also  subject  to  a  certain  extent  to  be 
ohecked  by  the  executive  department  of  the  government.    A 
more  dangerous  proposition  could  hardly  be  advanced,  than 
that  one  body  of  men  should  have  the  power  to  make  all  the 
laws — and  it  does  not  help  the  matter  to  say,  that  a  body  of 
men  so  empowered  has  been  chosen  by  a  majority  of  the 
people  of  the  State;  for  that  would  really  be  to  deny  to  the 
minority  all  rights  except  such  as  the  majority  chose  to  give 
them — ^whereas  in  a  just  government  each  citicen  is  entitled 
to  the  same  protection  with  every  other.    This  subject  be- 
longs to  the  science  of  jurisprudence  in  its  broadest  sense, 
and  as  in  the  very  nature  of  things  the  doctrine  cannot  be 
enforced  by  any  legal  sanctions,  it  must  be  established  and 
maintained  by  an  enlightened  puUic  sentiment — ^I  allude  to 
it  here  because  of  late  years  the  constitutional  conventions 
of  many  States  have  in  their  action  departed  very  widely 
from  tbis  most  salutary  principle,  and  none  of  them  more  so 
than  the  convention  which  framed  the  Constitution  of  Cali- 
fornia.   I  am  not  disposed  to  impugn  the  wisdom  of  the 
provisions  to  which  reference  will  be  made,  if  they  appeared 
as  acts  of  ordinary  legislation ;  but  it  seems  to  me  that  many 
them  are  out  of  place  in  a  State  Constitution." 
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MASTER'S  lilABILITT  TO  EMPLOYEE  FOR  INJUR- 
IES RESULTING  FROM  DEFECTIVE 

MACHINERY. 


'Wheneyer  the  negligence  of  a  master  results  in  an  injnry 
to  his  employee,  the  master  is  liable  to  the  servant  for  the 
damages  sustained,  nor  is  it  material  that  the  injury  would 
not  have  happened  but  for  the  negligence  of  a  fellow-serrant. 
(Bigelow  on  Torts,  303.)  And  where  a  party  is  injured  by 
the  act  of  his  master  he  has  the  same  right  of  action  as 
though  he  was  a  stranger.  Paxibneier  vs.  ^rie  JS.  R.  Co,,  (30 
N.  J.,  151.) 

The  master  must  answer  for  those  who  represent  him  and 
exercise  his  authority.  He  is  present  and  acts  by  his  agents. 
Notice  to  the  agent  is  notice  to  the  master;  and  knowledge 
of  the  agent  is  knowledge  of  the  master. 

Servants  who  are  under  the  control  of  a  superior,  are  en- 
titled to  hold  such  superior  as  representing  the  master,  and 
the  master  as  responsible  for  his  incompetency  and  miscon- 
duct. Note  to  Mailroad  vs.  CoUins,  (14  Law  Reg.,  276.) 
'*  When  a  railroad  company  employs  a  conductor  who  is  unfit 
for  his  business  and  knows  his  unfitness,  it  is  chargeable 
with  the  consequences  of  his  negligence,  even  to  one  em- 
ployed in  the  same  general  service.  Knowledge  to  the  su- 
perintendent, possessing  the  general  powers  stated,  is  knowl- 
edge to  the  company.  Huntingdon,  etc.,  B,  B.  Co.  vs. 
Decker,  (82  Penn.  Sfc.,  124.)  And  where  a  firm  employed  a 
carpenter  to  keep  in  repair  a  building  and  the  machinery 
witnin  it,  and  through  the  negligence  of  the  carpenter  a 
mash-tub  resting  on  timbers  fell  because  of  the  rottenness 
of  the  timbers,  the  court  held,  that  the  fact  of  the  timbers 
being  constantly  covered  with  water  was  sufficient  notice  to 
the  defendant  of  the  necessity  of  constant  watchfulness  to 
guard  against  the  rotting  of  the  timbers,  and  to  call  upon 
them  to  examine  the  timbers  from  time  to  time,  and  not  to 
do  so  was  negligence.  Malone  vs.  Hathaway,  (6  N.  Y.  S.  C, 
3.)  In  the  use  and  the  control  of  an  engine,  the  engineer 
acts  as  the  representative  of  the  common  superior — ^the  cor- 

E oration.  LoaiftviUe  and  Nashville  B.  B.  Co.  vs.  CoUine,  (2 
^avall,  117.)  It  is  a  necessary  consequence  of  the  manner 
in  which  business  must  be  conducted  tnat  the  knowledge  of 
the  subordinate  acting  as  a  superintendent  is  knowledge  of 
the  common  master.  For,  'Mf  a  master's  personal  knowl- 
edge of  defects  in  his  machine  is  necessary  to  his  liability, 
the  more  he  neglects  his  business  and  abandons  it  to  others, 
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the  less  will  he  be  liable.'*  Clark  vs.  Holmes^  (7  H.  &  N., 
937.)  ''At  times  a  fellow-laborer  should  be  considered  as 
standing  in  the  position  of  a  deputy  master,  and  if  there  was 
negligence  on  his  part,  whilst  in  that  position,  the  real  mas- 
ter would  be  responsible."  Hall  vs.  Johnson ^  (3  H.  &  C, 
589.)  ''  But  it  must  be  considered  that  the  latter  (servant) 
was  placed  in  such  position  of  trust  and  authority  as  to  be 
fairly  considered  as  his  representative.  Murphy  vs.  Smith, 
(19  C.  B.  (N.  S.)  360.)  <'  The  agents  who  are  charged  with 
the  duty  of  supplying  safe  machinery  are  not,  in  the  true 
sense  of  the  rule  relied  on,  to  be  regarded  as  fellow-servants 
of  those  who  are  engaged  in  operating  it.  They  are  charged 
with  the  master's  duty  to  his  servants."    Ford  vs.  Fitchbvrg 

B.  R.  Co.,  (IIU  Mass.,  260.)  ''Though  such  superintend- 
ents may  also  labor,  like  any  other  co-laborers,  and  he  mar 
be  in  tliat  respect  a  co-laborer,  and  his  negligence  as  such 
co-laborer,  when  acting  only  as  a  laborer,  may  be  likened  to 
that  of  any  other,  yet,  when  by  appointment  of  the  mattter, 
he  exercises  ike  executive  duties  of  master^  as  in  the  employ- 
ment of  servants,  in  the  selection  for  adoption  of  machinery, 
apparatus,  tools,  structures,  appliances  and  means  suitable 
ana  proper  for  the  use  of  other  and  subordinate  servants, 
then  his  acts  are  executive  acts;  are  the  acts  of  the  master; 
and  then  the  corporations  are  responsible  that  he  shall  act 
vnth  a  reasonable  degree  of  care  for  the  safetv,  security  and 
life  of  the  other  person  in  their  employ.  These  executive 
duties  may  also  be  distributed  to  different  heads  of  different 
departments,  so  that  each  superintendent  within  his  sphere 
may  represent  the  corporation  as  master."  Brickner  vs.  N. 
T.  Cent.  B.  B.  Co.,  (2  Lans.,  516.) 

The  law  is  exact  in  its  statement  of  the  master's  duty  in 
providing  machinery  for  the  use  of  his  servants.  The  lan- 
guage in  many  cases  is,  "suitable,  safe,* and  adequate  ma- 
chinery." If  he  from  any  fault  of  his  own  fails  to  provide 
such  machinery,  he  is  liable  for  any  injury  suffered  by  his 
servant  from  such  negliffence.  "  It  is  the  duty  of  the  em- 
ployer to  furnish  suitable;  adequate  and  safe  machinery  for 
the  use  of  his  servants,  and  if  any  injury  happen  to  any  of 
his  servants,  the  employer  is  liable  for  the  injury  sustained,'^ 

C.  d  N.  W.  B.  B.  Go.  vs.  Sweet,  (45  111.,  197;)  Ha^xl  vs.  Fer. 
&  Cvbn.  B.  B.  Co.,  (32  Ver.,  473;)  Swoboda  vs.  JVard,  (Mich. 
Lawyer  April,  1879,  p.  206.)  "  The  master  is  liable  for  any 
defects  he  knows  or  ought  to  know."  Boberts  vs.  Smith,  (^ 
H.  &  N.,  213.)  "The  risks  necessarily  involved  in  the 
same  must  not  be  aggravated  by  any  omission  on  the  part  of 
the  master  to  keep  the  machinery  in  the  condition  in  which, 
fr<nn  the  terms  of  the  contract,  or  the  nature  of  the  employ- 
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ment,  the  servant  had  a  right  to  expect  that  it  would  be 
kept,"  (7  H.  &  N.,  937.)  *'  This  is  not  merely  a  private  duty 
to  individuals  concerned,  but  a  public  daty  to  the  State,  con- 
cerned in  the  welfare  of  its  citissens.  And  no  custom  how- 
ever uniform  or  universal,  which  unnecessarily  exposes  rail- 
road employees  to  loss  of  life  or  limb,  would  seem  to  satisfy 
a  duty  which  may  be  regarded  as  an  implied  condition  of 
their  charters."  Doraey  vs.  PhiUipe,  (42  Wis.,  397.)  '[  Ev- 
ery manufacturer  has  a  right  to  choose  the  machinery  to  be 
used  in  his  business,  and  to  conduct  that  business  in  the 
manner  most  agreeable  to  himself,  provided  he  does  not 
therebv  violate  the  law  of  the  land."  Hayden  vs.  SmUhJidd 
Manvfacturing  Co.,  (29  Conn.,  568.)  '^  The  defendant  was 
not  bound  to  use  the  highest  skill,  tlie  greatest  foresight,  the 
most  extroardinary  care  in  procuring  the  very  best  applian- 
ces which  were  reasonably  oest  calculated  to  answer  the  end 
proposed." — Harper  y^.  Cent.  R.  R.  Co.,  (44  la.,  34.) 

In  the  selection  of  servants,  '' negligence  exists  when  the 
master  fails  to  do  his  best  to  accomplish  the  selection  of  fit 
and  competent  servants."  Waller  rs.  SotUk^east  Ry  Co.,  (2  • 
H.  k  C,  101.)  A  railroad  company  was  held  liable  for  per- 
mitting their  engineer  to  allow  his  fireman  to  act  as  an  engi- 
neer who  was  incompetent  so  to  act,  although  the  engineer 
deemed  him  competent.  Harper  vs.  /.  (k  St.  L.  R.  R.  Co.^ 
(47  Mo.  567.). 

In  every  contract  of  hiring  it  is  implied,  in  the  absence  of 
express  terms,  that  the  servant  undertakes  the  risks  ordina- 
rily incident  to  the  business.  If  the  master  increases  the 
risks  by  .any  negligence,  he  becomes  liable  to  the  injured  ser- 
vant, and  that  liability  is  measured  by  the  degi-ee  of 
negligence  of  the  party  injured.  To  determine  the  degree  of 
liogligence  and  the  extent  of  liability  in  each  case  is  a  com^ 
plex  problem.  The  master's  duty  in  the  furnishing  of 
machinery,  servants,  eV).,  his  failure  in  this  respect,  the  con- 
tract of  hiring,  the  knowledge  of  the  servant  and  his  own 
neglij^ence  must  be  taken  into  consideration  and  weighed  in 
the  light  of  all  the  circumstances  attending  the  case.  ''  A 
servant  when  he  engages  to  serve  a  master,  undertakes,  as 
between  himself  and  his  master,  to  run  all  the  ordinary  risks 
of  the  service,  including  the  negligence  c^  his  fellowHser- 
vants."  Latal4T  vs.  And.  R.  R.  Cx  (62  Me.,  463;)  Waller  vs. 
SotUh-east  Ry  Co.,  (2  H.  Sc  C.  101.)  The  dutv  of  the  master 
to  the  servant,  or  his  implied  contract  with  the  servant,  re- 
quires that  the  servant  shall  be  under  no  risks  from  inade- 
quate machinery  or  from  unskillful  or  incompetent  fellow 
servants  of  any  grade.  Such  duty  or  contract  must  be 
affirmatively  and  positively  fulfilled  and   performed.    The 
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harden  of  proof  is  npon  the  defendant  to  establish  the  fact 
Ihat  the  negligence  of  the  plaintiff  contributed  to  the  injury 
complained  of."  BeMexTB.  C.  If.  W.  R.  JR.  Co.^  Wis.  Leg. 
News,  Feb.  20,  1879,  p.  162;  Smith  vs.  C.  M.  A  St.  P.  It.  S. 
Co.,  Gent.  Law  Journal,  Nov.  16,  1877,  p.  4Si5;  IbrdTS. 
FUchburg  R.  R.  Co.,  110  Mas.,  261. 

"  It  must  appear  that  the  servant  knew  the  danger  and  as- 
sumed it  accorainglj,  in  order  to  exculpate  the  master  from 
liability.'*  BrdUm  vs.  O.  W.  Cotton  Co.  (1  Moak*s  Notes, 
381.). 

''  A  servant  has  a  right  to  assume  that  his  master  has  se- 
cured proper  servants  and  proper  machinery  for  the  conduct 
of  the  work  for  which  he  was  employea.'*  Stevenson  vs. 
Jewett  et  cd  (Weekly  Digest,  March,  1879,  p.  4.) 

"  The  master  is  not  liable,  if  the  servant  knew  of  its  dan- 
gerous character."  Williums  vs.  Clough,  7  H.  A  N.  492; 
otooboda  vs.  Ward  Mich.  Lawyer,  April,  1^79;  Camp  Point 
Manufacturing  Co.  vs.  BaUcni,  71  HI.  419. 

''It  appears  tons  that  this  consequence  of  positive  ac- 
•  quiescence  oug[ht  to  rest  on  positive  knowledge  of  the 
precise  danger  assumed;  not  on  vague  surmise  of  the  possi- 
bility of  danger.  And  even  with  actual  notice  of  dangerous 
proximity  of  adjacent  objects,  it  may  well  be  ^loubted 
whether  it  would  be  reasonable  to  expect  them,  while  en- 
gaged in  their  duties,  to  retain  in  their  minds  an  accurate 
profile  of  collateral  places  and  things,  so  as  to  be  always 
chargeable,  as  well  by  night  as  by  day,  with  notice  of  me 
precise  relation  of  the  train  to  adjacent  objects."  Dorsey  vs. 
rhillips,  etc.,  42  Wis.  699;  C.  dk.  Iowa  R.  R.  Co.  vs.  RuaaeU, 
Admr.  Sup.  Ct.  111.,  June  21,  1879. 

''  When  the  instrumentality  with  which  the  servant  is  re- 
quired to  perform  service  is  so  glaringly  defective  that  a  man 
of  common  prudence  or  sense  would  not  use  it,  the  master 
could  not  be  responsible  for  the  damage  resulting  from  it. 
*  *  *  But  when  the  servant  incurs  the  risk  of  machinery, 
which,  though  dangerous,  is  not  so  much  so  as  to  threaten 
immediate  injury,  or  when  it  is  reasonable  to  suppose  that  it 
may  be  safely  used  with  great  caution  or  skill,  a  different 
rule  prevails.'*  Stoddard  vs.  St.  L.  K.  C.  and  Northern  R.  R. 
Co.  (65  Mo.  621.) 

The  grounds  upon  which  the  master's  liability  is  based,  is 
as  yet  unsettled.  Courts  and  writers  have  assumed  various 
grounds,  of  which  no  one  is,  as  yet,  satisfactory.  Piacti- 
cally  it  is  of  but  little  consequence  what  the  ground  is  so 
long  as  courts  recognize  the  superior  advantage  possessed  by 
the  employer  over  that  of  employee. — Calvin  Rajbum  in 
Weekly  Jurist. 
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United  States  Circtiit  Court 

DISTBICT  OF  OBEaON. 


MoMDAT,  AnousT  25,  1879. 

[No.  517.] 
ORAGE  SHABP, 

▼8. 

T.  DITTENTHAIiEB  &  JAMES  B.  STEPHENSON. 

1.  Patbht  Coittbadiotjon  of.  In  an  motion  at  law,  a  patent  to  a  married 
settler  nnder  the  donation  act  of  Oregon,  and  his  wife  India,  cannot 
be  contradicted  and  avoided  by  Showing  that  the  trne  wife  of  such  set- 
tler was  another  penon  named  Angelina. 

W.  ScoU  Bed)e  for  the  Plaintiff. 
Joseph  N*  Dolph^lax  the  Defendant. 

DsABT,  J.y  delivered  tiie  opinion. 

The  plaintiff,  a  citizen  of  California,  brings  this  action 
against  the  defendants,  citizens  of  Oregon,  to  recover  the 
possession  of  a  half  section  of  land  sitnate  in  Washington 
County,  the  same  being  the  wife's  half  of  the  donation  of 
Edward  8.  8exton. 

The  answer  contains  a  detailed  statement  of  the  facts  of 
the  case.  To  this,  there  is  a  demurrer  by  the  plaintiff,  and  a 
stipolation  by  the  parties  to  the  effect,  that  the  only  question 
to  be  determined  on  the  demurrer  is:  Do  the  facts  constitute 
a  le^al  defense  to  the  action  ? 

The  answer  states  substantially,  that  in  January,  1843,  said 
Edward  S.  Sexton  was  married  to  his  wife  Angeline,  in  the 
State  of  Illinois,  who  remained  his  lawful  wife  until  his  death; 
that  ]^rior  to  September  27,  1860,  said  Sexton  left  said  Ange- 
line  in  said  Illinois,  where  she  has  ever  since  resided,  and 
came  to  Oregon,  where  on  March  20,  1850,  he  unlawfully 
married  India  Stephens,  with  whom  he  lived  and  cohabited 
until  his  death;  that  on  September  1,  1853,  said  Sexton  set- 
tled upon  610  acres  of  lana,  including  the  premises  in  con- 
troversy, as  a  married  man,  under  §  2  of  the  donation  act  of 
September  27,  1850,  and  resided  upon,  and  cultivated  the 
same  for  more  than  four  consecutiye  years  thereafter;  that 
afterward,  on  June  31,  1863,  in  pursuance  of  the  premises,  a 

futent  certifioate  was  issued  by  the  propar  offioers  of  the 
ocal  land  offioe  for  said  donation  to  said  Saxton  and  his 
wife — the  said  Sexton,  then  and  there  fraudulently  pretend- 
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ing  to  said  officers  that  said  India  was  his  wife,  and  thereby 
procured  her  name  to  be  inserted  therein  as  the  name  of  his 
wife;  that  on  May  5,  1873,  a  patent  was  issnedby  the  United 
States  for  said  donation  to  said  Sexton  and  his  wife,  the 
south  half  thereof  to  the  former,  and  the  north  half  to  the 
latter,  and  by  reason  of  the  error  in  said  patent  certificate 
as  to  the  name  of  the  ¥rif  e  of  said  Sexton,  tiie  name  of  said 
India  was  wrongfully  inserted  in  said  patent  as  the  name  of 
the  wife  of  said  Sexton;  that  after  the  issue  of  said  patent 
certificate,  said  Sexton  died  intestate,  leaving  said  Angeline 
and  her  two  children  and  one  grand-child  as  nis  only  heirs  at 
law;  ihat  the  defendant  James  B.  Stephens  is  now,  and  for 
more  than  six  years  has  been  the  owner  of  the  interest  of  said 
Angeline  and  childrexi  in  the  premises,  and  entitled  to  the 
possession  thereof,  and  the  daendant  Dittenthaler  is  in  pos- 
session of  said  premises,  by  permission  of  said  Stephens; 
and  Uiat  whatever  interest  the  plaintiff  has  in  said  premises 
is  derived  from  said  India,  and  not  otherwise. 

The  defendant  maintains:  1.  That  a  settler  under  the  do- 
nation act  takes  a  grant  under  and  by  virtue  thereof  from 
the  date  of  his  settlement,  and  that  therefore,  the  patent  is 
only  a  record  of  the  previously  existing  rights  of  the  donee; 
2d,  that  one-half  of  the  donation  of  a  married  settler  enures^ 
by  operation  of  the  act,  to  his  wife;  and,  3d,  that  a  patent  is- 
sued without  authority  of  law  is  void,  and  cannot  adSect  pre^ 
existing  rights;  and  from  these  premises  seeks  to  establish 
the  conclusion  that  this  this  patent,  so  far  as  it  states  and 
records  that  the  one-half  of  Sexton's  donation,  enured  to  In- 
dia rather  than  Angeline,  is  false  and  void. 

The  propositions  contained  in  this  arsument  are  undoubt^* 
edly  sound  and  have  repeatedly  received  the  sanction  of  this 
ana  the  Supreme  Court.  But  I  do  not  think  they  authorize 
the  deduction  souffht  to  be  made  from  them. 

It  is*  not  claimed  that  tiiis  patent  is  in  this  particular  void 
because  issued  contrary  to  law,  or  on  account  of  any  fraud 
or  mistake  which  appears  upon  its  face.  Now  it  is  an 
elementary  principle  that  a  patent  cannot  be  avoided  for 
matter  dehors  the  record,  except  by  a  suit  in  equity,  in  which 
the  fraud  or  mistake  is  directly  pleaded.  (Mounaey  vs.  Drakes 
10  John.,  25;  Folky  lessee,  vs.  Wended^  9  Cr.,  98;  Doe  vs. 
Wenn,  11  Whea.,  381;  U,  8.  vs.  Stone,  2  Wall.,  535;  French 
vs.  Fyan,  93  U.  S.,  169;  Mo(yre  vs.  Bobbins,  96  U.  S.  630.). 

Who  was  the  wife  of  the  settler.  Sexton,  is  a  question  of 
fact,  and  there  is  nothing  upon  the  face  of  the  patent  which 
indicates  that  a  mistake  was  made  in  its  determination  by 
the  officers  of  the  land  office.    To  admit  evidence  in  this  ao- 
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tion  id  show  thai  Angeline  and  not  India  was  snob  wife  id  to 
eontradict  the  patent  upon  snch  point  and  to  show  a  mistake 
therein  bj  matter  outside  of  itself,  which  we  bare  seen  can- 
not be  done  in  action  at  law. 

Sexton  was  required  to  make  proof  in  the  land  office  of 
the  facts  which  entitled  him  to  this  donation  to  himself  and 
wife,  one  of  which  was  that  be  was  a  married  man.  Strictly 
speaking,  it  may  be,  that  such  fact  could  be  established 
without  proving  who  the  wife  was — ^without  naming  her. 
And  the  only  groimd  upon  which  the  right  to  make  this  de- 
fence can  be  put,  is  that  the  finding  and  allegation  in  the 
patent  that  the  wife  of  Sexton  was  India^  was  unnecessary 
and  may  therefore  be  disregarded  as  surplusage.    But  the 

auestion  of  mandage  naturally,  if  not  necessarily,  includes 
^e  inquiry,  who  are  the  parties  to  it?  The  land  office  found 
thai  Sexton  was  a  married  man  because  he  was  the  husband, 
not  of  Angeline,  but  of  India;  and  although  this  latter  con- 
elusion  appears  now  to  have  been  an  error  caused  by  the  false 
and  frauaulent  representatibns  of  Sexton,  yet  it  cannot  be 
eorrected  in  this  action  without  violating  tne  salutary  rule 
which  precludes  a  patent  from  bein^  avoided  in  an  action 
at  law  for  matters  not  apparent  upon  its  face.  The  case  of 
French  vs.  F^n^  (supra,  169,)  is  like  this  in  principle,  and 
very  simple  m  fact.  A  grant  of  swamp  land  was  made  to 
the  State  of  Missouri.  The  statute  also  made  it  the  duty  of 
the  Secretary  of  the  Interior  to  select  the  lands  and  cause 
patents  to  be  issued  to  tho  State  therefor.  A  party  claiming 
under  one  of  these  patents  being  sued  by  one  claiming  under 
a  railway  grant  for  the  same  premises  gave  the  patent  in 
evidence.  The  plaintiff  then  offered  to  prove  by  parol  that 
the  land  described  in  the  patent  was  not  in  fact  swamp 
or  overflowed,  but  the  offer  was  refused.  The  Supreme 
Court  sustained  the  ruling.  Mr.  Justice  Miller,  who.  deliv- 
ered the  opinion  in  Johnson  vs.  Tofiodey,  (13  Wall.  72,)  said; 
"That  the  action  of  the  land  office  m  issuing  a  patent  for 
any  of  the  public  laud,  subject  to  sale  by  pre-emption  or 
otnerwise,  is  conclusive  of  the  legal  title  must  be  admitted 
under  the  principles  above  stated;  and  in  all  courts,  and  in 
all  forms  of  judicial  proceedings  where  this  title  must  con- 
trol, either  by  reason  of  the  limited  powers  of  the  Court  or 
the  essential  character  of  the  proceeainf2»,  no  inquiry  can  be 
permitted  into  the  circamstanoes  under \rhioh  it  waa  ob- 
tained.  On  the  other  hand,  there  has  always  existed  in  the 
oourts  of  equify  the  power,  in  certain  classes  of  cases  toin- 
^piire  into  and  correct  mistakes,  injustice  and  wrong  in  both 
judicial  and   executive  action,   however  solemn  the  form 
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which  the  result  of  that  may  assume,  when  it  invades  pri- 
vate rights;  and  by  virtue  of  this  power  and  final  judgment 
of  courts  of  law  have  been  annulled  or  modified,  and  patents 
and  other  instruments  issuing  from  the  crown  or  other 
executive  branch  of  government,  have  been  corrected  or  de- 
clared void  or  other  relief  granted;"  and  although  this  was  & 
case  in  which  the  patent  was  the  only  record  of  a  pre-exist- 
ing grant  the  learned  Justice  said  it  was  within  ''  the  opera- 
tion of  that  rule,"  and  that  the  Court  ''was  of  opinion  that» 
in  this  action  at  law,  it  would  be  a  departure  from  sound 
principle  and  contrary  to  the  well  considered  judjpnents  in 
this  Court,  and  others  of  high  authority,  to  permit  the  va- 
lidity of  the  patent  to  the  State  to  be  subjected  to  the  test  of 
the  verdict  oi  the  jury  on  such  oral  testimony  as  might  be 
brought  before  it.  It  would  be  substituting  the  jury,  or  the 
court  sitting  as  a  jury,  for  the  tribunal  which  Congress  had 
provided  to  determine  the  question,  and  would  be  makings 
patent  of  the  United  States  a  cheap  and  unstable  reliance  as 
a  title  for  lands  which  it  purported  to  convey."  In  mv  judg- 
ment this  case  furnishes  the  rule  of  decision  for  tlie  one 
under  considei-ation.  The  facts  set  up  in  answer  being  con- 
tradictory of  the  patent  upon  the  point  in  controversy,  can- 
not be  given  in  evidence  in  this  action  at  law,  and,  therefore- 
whatever  may  be  their  effect  in  equity,  they  do  not  constitute 
a  legal  defence  thereto. 
There  must  be  a  finding  for  the  plaintiff. 


Supreme  Court  of  Illinois. 

[Filed  at  Ottawa,  Jxjne  21,  1879.] 

meouoence— dott  of  railboai)  coml^ant  to  00n8tbugt  safs 

platform. 

CHICAGO  &  NORTHWESTERN  R.  00.  ts.  SCATES, 

1.  Nbolxoxnoi — PAniNontB  Attbxpteno  to  Boabd    Tbain.    Where  the* 

train  of  a  railroad  company  starts  at  the  regular  time  of  starting,  and 
the  train  had  been  in  proper  position  to  reoeiye  its  passengers  a  suf- 
ficient time  to  allow  all  passengers  who  were  ready  at  the  proper  time 
to  take  seats  in  the  car,  and  a  passenger  after  the  train  had  started, 
and  while  it  was  in  motion,  attempted  to  get  on  board,  and  is  injured, 
he  cannot  recover  for  such  injury. 

2.  Mkakb  of  Boabdino  Cabs — Dnrr  or  Coxvaxt.    It  is  not  the  duty  of  a 

railroad  company  to  provide  means  by  which  passengers  can  get  on 
board  the  train  of  ears  while  it  is  in  motion.    It  is  their  duty  to  oon- 
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ftract  ftnd  maintain  a  platform  at  a  convenient  and  snitAbie  place,  by 
which  paRsengere  can  Bafely  and  seeareiy  enter  the  cars,  when  the 
tntn  is  placed  in  position  for  the  reception  of  passengers. 

Cbaio,  C.  J.,  delivered  the  opinion  of  tbe  Court. 

This  was  an  action  brought  by  Walter  B.  Bcates  in  the 
Superior  Court  of  Cook  County,  against  the  Chicago  &  North- 
western Railway  Company,  to  recover  for  personal  injuries 
received  while  attempting  to  get  upon  a  tram  of  cars  at  the 
depot  of  the  company  in  Chicago.  In  the  first  count  of  the 
declaration  it  is  averred,  that  it  was  the  duty  of  the  defend- 
ant to  have  a  safe  and  convenient  platform  to  the  train  of 
cars,  free  from  dangerous  and  unsafe  obstructions,  so  that 
the  plaintiff  could  obtain  ingress  to  said  cars  in  a  safe  and 
comfortable  manner;  that  defendant  in  that  regard  did  not 
perform  its  duty,  but  defendant  kept  the  platform  to  the  cars 
m  a  negligent  and  unsafe  manner,  and  kept  a  wooden  post 
upon  said  platform  in  such  close  proximity  to  the  railroad 
track  at  the  place  where  the  platform  abuts  thereupon;  that 
the  plaintiff,  in  the  exercise  of  due  care  in  the  act  of  getting 
on  tne  car  to  take  passage  to  Evanston,  was  by  said  defendant 
carelessly  and  negiiffently  crushed  between  iJie  train  and  the 

fost  negligently  and  carelessly  upon  the  track,  whereby,  etc. 
n  the  second  count  it  is  averred  that  it  was  the  dutv  of  the 
defendant  to  have  at  the  station  at  Chicago  a  safe  platform, 
so  that  plaintiff  could  obtain  safe  ingress  to  the  car;  that 
defendant  did  not  regard  its  duty  in  that  behalf,  but  erected 
a  wooden  post  upon  the  platform  in  such  close  proximity  to 
the  track  of  the  railroad;  that  the  plaintiff,  with  all  care  and 
diligence,  was  then  and  there  gettins  on  the  cars,  the  de- 
fendant moved  its  cars  outward,  and  by  the  said  wooden 
post,  and  crushed  and  jammed  the  plaintiff  between  the  cars 
and  the  post,  by  means  whereof,  etc.  These  are  the  only 
counts  in  the  declaration,  and  on  the  evidence  introduced  un- 
der these  averments  the  plaintiff  recovered  a  verdict  and 
judgment  for  the  injuries  sustained. 

We  do  not  deem  it  necessary  to  consume  time  in  the  con- 
sideration of  the  evidence  further  than  it  may  be  necessary 
to  determine  whether  the  law  applicable  to  the  facts  of  the 
case  was  properly  given  to  the  jury.  The  defendant  reques- 
ted the  Court  to  give  the  following  instructions,  which  were 
refused. 

''  2.  That  if  at  the  time  the  accident  to  the  plaintiff  is 
alleged  to  have  occurred,  the  defendant's  train  started  at  the 
regular  time  of  starting,  and  if  the  train  had  been  in  the 
proper  position  to  receive  to  receive  its  passengers,  a  suffi- 
cient time  to  allow  all  passengers  who  were  ready  at  the 
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proper  time  to  take  seats  in  the  car,  and  if  the  plaintiff,  after 
the  cars  started,  and  while  it  was  in  motion,  attempted  to  get 
on  board,  and  Uie  injury  to  him  was  received  by  reason  of 
the  car  being  in  motion,  he  cannot  reooyer  for  such  injury/* 

"3.  It  was  not  the  duty  of  defendant  to  provide  means 
by  which  the  plaintiff  could  get  on  board  the  train  of  cars 
wnile  the  same  was  in  motion.  If  the  defendant  had  con- 
structed and  maintained  a  platform  at  a  convenient  and  suit* 
able  place  by  which  passengers  could  safely  and  securely  en^ 
ter  the  cars  when  the  train  was  placed  in  position  for  the  re-> 
ception  of  passengers  when  the  cars  were  not  in  motion,  it 
had  fulfilled  its  duty  to  the  plaintiff  so  far  as  the  platform 
is  concerned,  and  plaintiff  cannot  recover  under  tne  aver- 
ment of  his  declaration  in  this  case.'*  No  other  instructions 
involving  the  same  principle  were  given. 

The  depot  where  the  accident  occurred,  is  a  building  oon-> 
taining  two  waiting  rooms,  one  for  gentlemen  and  the  other 
for  ladies;  the  building  also  contains  a  baggage  room.  The 
roof  the  building  extended  over  a  platform^  supported  b^  a 
row  of  posts;  the  posts  opposite  the  passenger's  waiting 
rooms  were  several  feet  from  the  cars  on  the  track,  but  the 
post  farthest  west,  which  was  opposite  the  baggage  rooms, 
was  only  one  foot  and  four  inches  from  the  car  as  it  stood 
upon  the  track.  It  appears  from  the  evidence  that  the  train 
had  been  standing  on  the  track  for  some  time  before  it 
started,  ready  to  receive  passengers;  the  plaintiff  did  not, 
however,  ^o  upon  the  train,  as  he  had  ample  opportunity  to 
do,  while  it  was  standing  on  the  track  opposite  the  waiting 
room,  but  for  some  purpose  he  went  into  the  bftffiage  room, 
and,  while  there,  tne  train  started.  When  appeile  discov- 
erei  thjtt  tha  train  wjis  mDving  off,  he  started  from  the 
baggage  room  door  for  the  purpose  of  getting  upon  the 
train;  a  large  man,  with  a  valise  in  his  hand,  also  started  for 
the  train  and  reached  the  cars  first;  when  this  person  reached 
the  car  door,  the  plaintiff  was  on  the  first  step  of  the  car,  the 
door,  however,  turned  out  to  be  looked,  and,  the  man  not 
being  able  to  enter  the  car,  immediately  turned  and  proceeded 
down  the  steps  in  the  great  haste;  of  course,  he  encountered 
the  plaintiff,  who  was  crowded  off  or  pushed  off  on  the  plat- 
form; after  plaintiff  was  thus  upon  the  platform,  he  held  on 
to  the  iron  railing  of  the  car,  and  followed  the  moving  train 
until  he  came  against  the  post,  which  stood  near  the  track  in 
front  of  the  baggage  room,  and  was  injured  between  the  post 
and  the  moving  car. 

The  fact  that  the  train  started  on  the  regular  time,  and 
ample  opportunity  had  been  given  passengers  to  take  passage 
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before  it  started,  as  declared  in  the  second  refused  instmctiony 
is  not  disputed  or  d^ed.  Had  the  plaintiff  the  right  to  at- 
iempt  to  get  on  the  train  while  in  motion »  and  if  any  injury 
occurs  in  consequence  of  such  an  act,  can  a  person  recover 
damages  for  such  an  injury  ?  In  lUinois  Central  E.  Co,  vs. 
fflaUoriy  (64  111.,  133,)  where  it  appeared  the  train  had  stopped 
at  a  station,  and  remained  a  sufficient  time  to  allow  passen- 
gers to  leave  in  safety,  but  the  deceased,  not  availing  himself 
of  that  opportunity,  waited  until  the  train  was  in  motion  and 
then  attempted  to  letwe  the  train,  and  while  so  doing,  was 
thrown  under  the  cars  and  killed,  it  was  held  that,  there  ap- 
pearing to  have  been  no  mismanagement  of  the  train  by  the 
company,  it  was  not  liable.  It  was  there  said:  *'  The  proof 
is  aoundant,  that  the  train  stopped  an  unusual  time — ^for  a 
time  sufficient  to  enable  the  passengers  to  leave  in  safety. 
If  the  deceased  did  not  avail  himself  of  this  opportunity, 
but  chose  to  attempt  to  get  off  when  the  train  was  again 
in  motion,  and  this  without  the  direction  or  knowledge  of 
any  employee  on  the  train,  it  was  his  folly,  and  the  conse- 
quences of  it  must  rest  upon  him  alone.*'  In  Ohio  &  Mims^ 
9ippiR.  Co.  vs.  Stratton,  (3  Cent.  L.  J.,  416,)  where  an  action 
was  brought  to  recover  for  injuries  received  by  a  partv  who 
attempted  to  get  off  a  train  while  in  motion,  it  was  neld,  tiiat 
a  passenger  has  no  right  to  get  off  a  train  of  cars  in  motion, 
and,  if  he  undertakes  to  do  so  without  the  knowledge  or 
direction  of  any  employee  of  the  company,  it  is  at  his  peril, 
and  he  must  hear  the  consequences,  however  disastrous. 
(See  also  lUinois  Central  B.  Co,  vs.  Chambers,  81  111.,  620.) 
If  it  is  to  be  segarded  dangerous  for  a  passenger  to  get  off  a 
train  of  cars  in  motion,  it  is  likewise  dangerous  to  get  on  a 
train  when  in  motion.  If  a  person  is  guilty  of  such  negli- 
gence, in  getting  off  a  Ixain  of  cars  in  motion,  as  will  pre- 
clude a  recovery  for  an  injury  received,  upon  the  same  prin- 
ciple and  for  the  same  reason,  a  person  injured  in  getting  on 
a  train  of  cars  in  motion,  and  in  consequence  thereof,  should 
be  regarded  guilty  of  such  negligence  as  will  prevent  a  re- 
coTery.  It  is,  however,  said  Uiat  negligence  is  a  question  of 
fact,  which  should  be  left  to  a  jury.  This  is  true,  afid  yet, 
if  a  person  is  ^liy  of  gross  negligence,  on  account  of 
which  an  injury  is  received,  or  is  injured  for  a  failure  to  ex- 
ercise ordinary  care  and  caution  to  avoid  danger,  we  appre- 
hend it  will  not  be  error  for  a  Court  to  so  instruct  a  jury. 

The  second  instruction,  which  was  refused,  was  in  har- 
mony with  the  views  expressed — it  in  substances  direceed  the 
jury  that,  if  they  find  tnat  the  train  started  on  regular  time; 
that  it  had  been  in  proper  position  to  receive  passengers  a  suf- 
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ficient  time  to  allow  all  passengers  an  opportanity  to  take 
seats  in  the  car,  and  if  plaintifF,  after  the  ears  were  in  motioB«' 
attempted  to  get  on  board,  and  was  injored  bj  reason  of  the 
cars  being  in  motion,  he  could  not  recover. 

The  instruction  was  in  substance  a  declaration  to  the  jury 
if  plaintiff  was  injured  on  account  of  gross  negligence  on  his 

{art,  or  from  the  want  of  ordinary  care  he  could  not  recover, 
n  PhiUipa  vs.  Benssdaer,  (B.  Go.  49  N.  Y.  177,)  the  Court, 
in  decidmg  a  case  where  the  circumstances  were  somewhat 
similar  to  the  one  under  consideration,  said:  '^o  hold  on 
to  the  iron  and  run  along  trving  to  get  upon  the  car  while  the 

red  was  increasing,  without  looking  to  see  if  there  was 
iger  of  collision  with  some  object  near  the  track  or  other 
danger  to  be  apprehended,  was  not  only  negligence,  but  ex* 
hibited  great,  if  not  reckless,  disregard  of  his  safety  by  the 
plaintiff.  This  was  the  conduct  of  the  plaintiff  as  testified 
to  by  himself,  and  was  such  that  without  expknation  a  ver-» 
diet  finding  him  free  from  contributory  negligence  would 
have  been  unauthorized."  Here,  as  in  the  case  cited,  the 
plaintiff  held  on  to  the  iron  railing  and  followed  the  moving 
train  without  looking  to  see  whether  he  was  liable  to  come 
in  collision  with  any  object  near  the  track.  He  was  familiar 
with  the  platform  at  the  depot  and  its  surroundings,  as  well 
as  the  location  of  the  track,  as  he  was  in  the  habit  daily  of 
arriving  and  depai*ting  from  the  same  depot.  Under  the 
evidence  we  are  clearly  of  opinion  the  instruction  was 
proper,  and  should  have  been  given.  We  now  come  to  re- 
fused instruction  No.  3.  The  plaintiff  had  averred  in  his 
declaration  that  defendant  had  not  erected  a  safe  platform  at 
its  depot  at  Chicago,  as  was  its  duty  to  do,  so  that  plaintiff 
could  obtain  safe  ingress  to  the  oar.  From  the  eviaence  it 
appeared  that  a  platform  in  front  of  the  waiting  room  pro-» 
viaed  for  passengers  had  been  constructed  eighty  or  ninety 
feet  long  and  twenty  feet  wide;  the  posts  supporting  the 
roof  stood  several  feet  from  the  track,  so  that  passengers 
were  not  exposed  to  danger  in  getting  off  or  on  a  train  on  ac- 
count of  the  location  of  the  posts;  the  platform  provided  at 
the  place  designated  for  passengers  to  get  on  the  train  was  in 
good  order.  What  more  could  be  required  ?  T^e  insti*uo- 
tion  in  substance  directed  the  jury  if  a  safe  platform  had 
been  provided  at  a  convenient  and  suitable  place  where  pas- 
sengers could  safely  enter  the  cars  when  the  train  was  placed 
in  position  to  receive  passengers,  the  company  had  fulfilled 
its  duty  to  plaintiff,  so  far  as  platform  was  concerned.  Thus 
far  there  certainly  can  be  no  oojection  to  the  instruction,  but 
it  contains  another  proposition,  that  it  was  not  the  duty  of 
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defendant  to  provide  means  bj  which  plaintiff  could  get  on 
board  the  train  of  ears  while  the  same  was  in  motion,  and 
on  account  of  this  clause  we  presume. 

It  is  doubtless  the  duty  of  railroad  companies  to  provide 
safe  platforms  at  depots  and  regular  stopping-places,  bo  that 
passengers  can  get  on  the  trains  with  safety  to  their  persons; 
out  if  a  company  was  bound  to  furnish  safe  platforms  *for 
persons  to  get  on  a  train  when  in  motion,  where  must  this  be 
done  ?  If  a  person  has  a  right  to  get  on  a  moving  train  at 
any  place  (not  a  station  or  stopping-place),  he  has  the  same 
right  anywhere  along  the  line  of  the  raili*o|td;  and  if  the 
company  was  bound  to  furnish  platforms,  the  result  would  be, 
the  entire  track  would  have  to  be  thus  provided  with  plat- 
forms. This  would  be  imposing  an  imnecessary  burden 
upon  railroad  companies.  If  a  person  has  no  right  to  ^et 
on  a  moving  train,  a  railroad  company  is  under  no  obligation 
to  provide  means  to  assist  a  person  in  doing  something  they 
have  no  right  to  do.  We  think  the  instruction  was  correct, 
and  should  have  been  given. 

At  the  re(^uest  of  the  plaintiff,  the  Court  gave  the  follow- 
ing instruction:  ''If  the  jury  believe  from  the  evidence 
that  the  injury  to  the  plaintiff  resulting  from  the  joint  care- 
lessness of  the  defencbnt,  and  the  person  who  the  plaintiff 
says  crowded  plaintiff  off  the  steps,  and  while  plaintiff  was 
in  the  exercise  of  ordinary  care,  the  jury  should  find  for  the 
plaintiff."  There  is  no  pretense  that  thero  was  any  connec- 
tion between  the  negligence  of  the  railroad  company  and  the 
negjligence  of  the  man  who  crowded  the  plaintiff  off  the  car. 
The  negligence  imputed  to  the  railroad  com][)any  was  in 
erecting  a  post  so  near  the  track  that  plaintiff,  in  getting  on 
the  train,  was  thrown  between  the  post  and  car,  and  injured. 
The  man  who  crowded  plaintiff  off  the  car  had  nothing  to 
do  with  the  post,  nor  dia  the  railroad  have  anything  to  do 
with  the  conduct  of  the  man  who  pushed  plaintiff  off  the  car. 
There  could,  therefore,  be  no  joint  carelessDCss.  What  was 
probably  intended  by  the  instruction  doubtless  was,  that  if 
the  carelessness  of  tne  man  and  company  both  contributed 
to  the  injury,  then  a  recovery  could  be  had  against  the  com- 
pany. When  an  act  is  done  by  the  co-operation  of  several 
persons,  suit  may  be  brought  against  one  or  all  of  them, 
lointly  or  severally,  but  one  person  is  not  liable  for  the  in- 
jury done  by  anouier  unless  they  act  in  concert. 

where  the  acts  of  different  persons  are  entirely  distinct 
and  separate  as  here,  there  can  be  no  joint  liability.  Yeazel 
vs.  Alesoarhder^  (68  111.  254.)  The  instruction  was  calculated 
to  mislead,  and  should  have  been  refused.     For  the  error  in 
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S lying  this  instruction  and  refusing  instructions  2  and  3  ot 
ef  endant,  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 
Beversed  and  remanded. 


Sapreme  Court  of  Alabama. 

DEGIDBD  IN  1879. 


ALLBBITTIN 

vs. 

THE  MAYOR,  ETC.,  OF  HUNT8VILLE. 

1.     HUHXCIPAL  OOSPOSATION — ^DCFBCTITS  BtBBITB  AKD  SiDBWALSI — LlABXLITr 

voB  Injvkt. — In  the  ^baenae  of  an  ezpreM  statnte  imtxMang  the  duty 
and  declaring  the  liability,  mnnidal  oorponatioiis  proper,  having  the 
powers  ordinarily  conferred  npon  them  respecting  streets  and  sidewalks 
within  their  limits,  owe  to  the  pablic  a  duty  to  keep  them  in  a  safe 
condition  for  ntte  in  tke  nanal  mode  by  trayelers,  and  are  liable  in  a 
oiTtl  action  for  special  injuries  resulting  from  neglect  to  perform  this 
doty. 

S«  Ibid. — Snch  duty  and  liability  exist  under  the  following  conditions* 
When  the  place  in  question  is  one  which  it  is  the  duty  of  the  city  to 
keep  in  safe  condition;  when  the  duty  appears,  upon  a  fair  Yiew  of  the 
charter  or  statutes,  to  be  imposed,  or  rest  upon  the  municipal  corpora- 
tion as  such,  and  not  npon  it  as  an  agency  of  the  State;  and  when  the 
power  to  perform  the  duty  of  keeping  in  repair,  by  authority  to  levy 
taxes,  or  impose  local  assessments,  is  conferred  upon  the  corporation. 

Action  against  the  city  in  damages  for  negligence.  It  is 
alleged  that  the  defendant  fell  a  distance  of  about  six  feet, 
in  the  night  time,  while  walking  in  one  of  the  public  streets 
of  Huntsville,  down  a  precipice  or  walled  place,  the  upper 
part  of  which  was  on  a  level  with  the  street  or  foot  pavement 
on  the  side  thereof,  and  without  a  railing  or  other  barrier,  or 
any  light  burning  near  it  to  prevent  persons,  who,  like  de- 
fendant, did  notlcnow  of  its  existence,  or  shonld  not  see  it, 
from  being  precipated  down  the  descent.  The  plaintiff's  leg 
was  broken  by  the  fall.  The  condition  of  the  place  had  existed 
for  a  year  or  more,  it  was  alleged,  to  defendant's  knowledge. 
Demurrer  to  complaint.  The  Court  below  sustained  the  de- 
murrer, not  on  the  ground  that  its  allegations  were  defective, 
but,  as  the  judgment  entry  recites,  because  there  was  no 
duty  imposed  upon  the  defendant  to  keep  the  streets  of  said 
city  in  repair,  or  to  put  up  guards  or  barriers  in  cases  and 
under  circumstances  as  alleged  in  the  complaint.  The  plain- 
tiff appealed. 
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Walher  d:  Sdby  for  Appellant. 

Brandon  &  Janee  for  Appellee. 

Mammino,  J.,  in  delivering  the  opinion  of  the  Court,  said: 
The  charter  of  a  municipal  corporation  is  a  public  act  of 
which  the  courts  take  judicial  notice,  without  any  recital  of 
its  provisions  in  the  pleadings.  Smoot  vs.  Wetumpkaj  (24 
Ala.  121;)  Ccuie  vs.MoblUe,  (30  76.  638;)  Perryrrtanys.  Gretne- 
vfUcy  (61  lb.  610.)  The  subject  has  been  studied,  and  the 
judicial  decisions  in  respect  to  it  examined,  and  the  results 
expressed  in  carefully  considered  language  by  Judge  Dillon, 
in  his  excellent  work  on  Municipal  Coiporations.  After 
showing  that  the  same  law  is  not  applicable  to  counties  and 
their  subdivisions,  called  in  New  England  "towns,**  and  like 
qwui  corporations,  he  says;  "It  mav  be  fairly  deduced 
from  many  cases  on  this  subject  referred  to  in  the  notes,  that, 
in  the  absence  of  an  express  statute  imposing  the  dufy  and 
declaring  the  liability,  municipal  corporations  proper,  having 
ihe  powers  ordinarily  conferred  upon  them  respecting 
bridges,  streets,  and  sidewalks  within  their  limits,  owe  to  the 
public  the  duty  to  keep  them  in  a  safe  condition  for  use  in 
the  usual  mode  by  travelers,  and  are  liable  in  a  civil  action 
for  special  injuries  resulting  from  neglect  to  perform  this 
dutv.  Such  a  duty  and  Bability  are  considered  to  exist 
without  a  positive  statute  when  the  following  conditions 
occur:  1.  The  place  in  question,  whether  a  bridge,  side- 
walk, or  street,  must  be  one  which  it  is  the  duty  of  the 
corporation  to  repair  or  keep  in  a  safe  condition.  And  this 
duty  (to  keep  in  repair),  if  not  specifically  enjoined,  must 
arise  upon  a  just  construction  of  a  charter  or  stotutes  appli- 
cable to  the  corporation.  2.  This  duty  or  burden  must 
appear  upon  a  fair  view  of  the  charter  statutes  to  be  imposed 
or  rest  upon  the  municipal  corporation  as  such,  and  not  upon 
it  as  an  agency  of  the  state,  or  upon  its  officers  as  independ- 
ent public  officers.  (This,  however,  in  general  appears 
sufficiently  when  the  municipality  sought  to  be  made  liaUe  ex- 
ists under  a  special  charter  or  general  act,  which  confers  upon 
it  peculiar  powers  and  privileges  as  respects  streets,  their 
control  and  improvement,  not  possessed  throughout  the  State 
at  large,  under  the  general  enactments  concerning  roads.)  3. 
The  power  to  perform  the  duty  of  maintaining  the  streets  in 
a  safe  condition  by  authority  to  levy  taxes,  or  impose  local 
assessments  for  the  pur}.>ose,  must  (as  it  almost  always  is)  be 
conferred  upon  tlie  corporations.  *  *  *  When  the  duty 
to  repair  is  not  specifically  enjoined,  and  an  action  for  dam- 
ages caused  by  defective  streets  is  not  expressly  given,  still 
both  the  duty  and  liability,  if  there  be  no  tiling  in  the  charter 
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or  legislation  to  negative  the  inference,  has  often,  and  in  our 
judgment  properly,  been  deduced  from  special  powers  con- 
ferred upon  corporations,  to  open,  grade,  improTe,  and 
exclusively  control  public  streets  within  their  limits,  and 
from  the  means  which  b^  taxation  and  local  assessments,  or 
both,  the  law  places  at  its  disposal  to  enable  it  to  discharge 
its  duties/'  g  787.  These  long  extracts  are  made  because  of 
the  evident  pains  taken  by  the  learned  author  to  state  the 
doctrine  which  is  the  result  of  the  decisions  on  the  subject, 
in  the  exact  extent  and  with  its  just  qualifications  in  words 
selected  with  judicial  care  for  accuracy.  In  Rothina  vs. 
Chicago,  (^  Black,  422),  it  is  said  :  ''It  is  well  settled  that  a 
municipal  corporation  having  exclusive  care  and  control  of 
streets  is  obliged  to  see  tha|;  they  are  kept  safe  for  the  pass* 
age  of  persons,  and  to  abate  all  nuisances  that  may  be 
dangerous;  and  if  this  plain  duty  is  neglected,  and  to  any 
one  is  injured,  it  is  liable  for  the  damages  sustained.  The 
corporation  has,  however,  a  remedy  over  against  the  party 
that  is  in  fault  and  has  so  used  the  street  as  to  produce  the 
injurv,  unless  it  was  a  wrong  doer.  This  was  a  case  in 
which,  also,  a  person  was  injured  by  a  fall  that  might  have 
been  prevented  if  a  railing  had  been  put  up  by  the  property 
holder  who  had  caused  the  excavation  to  be  made.'* 

It  is  quite  plain,  after  examining  the  provisions  of  the 
charter  of  Huntsville  in  the  light  of  the  law,  as  above  set 
forth,  that  the  city  is  liable  for  all  the  damages  sustained  by 
ap])ellant  if  the  precipice  referred  to  had  existed  in  its  un- 
guarded and  dangerous  condition,  within  observation  by  the 
people  generally,  for  such  a  length  of  time  as  must  have 
enaoled  it  to  be  known,  and  appellant  did  not  bring  the  dis- 
aster u'pon  himself  by  his  own  culpable  negligence  in  not 
avoiding  an  obvious  peril. 

Beversed  and  remanded. 
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Recent  Decisions. 


BILL  OF  LADING. 

Ship  and  Shippiva — Bill  of  Lading^  Clause  Accepting  lAa- 
bHUy  for  Acts  of  master  and  Creto — Stowage^  Negligence  in. 
Bi^  of  sugar  snipped  by  the  plaintiffs  were  carried  in  ilie 
defendants'  steamship  from  H.  to  L.  at  an  agreed  freight* 
The  Teasel  was  chartered  for  the  voyage  by  JP.  &  K.,  who 
signed  the  bill  of  lading  as  agents.  It  contained  a  clause 
that  the  owners  of  the  snip  should  not  be  liable  for  the  de- 
fault of  the  pilot,  master  or  mariners  in  navigating  the  ship, 
Imd  a  further  clause  that  the  captain,  officers  and  crew  in  the 
transmission  of  the  goods  should  be  considered  the  servants 
of  the  shipper,  owner  or  consignee.  The  sugar  was  negli- 
gently  stowed  under  oxide  of  zinc,  and  was  consequently 
damaged.  It  did  not  appear  how  the  sugar  came  to  be 
shipped,  nor  with  whom  tne  plaintiffs,  made  the  contract  of 
carnage.  Held,  that  the  defendants  were  liable  to  compen- 
sate the  plaintiffs  for  the  damage  done  to  the  sugar;  for 
either  the  defendants  had  contracted  to  carry  the  sugar  upon 
the  terms  set  out  in  the  bill  of  lading,  which  did  not  relieve 
them  from  responsibility  for  negligent  stowage;  or  if  they 
had  not  contracted  with  the  plaintiffs,  they  were  liable  for 
misfeasance,  that  is,  for  stowing  the  goods  in  such  a  manner 
as  to  come  into  contact  with  a  mischieyous  substance.  (Hagn 
vs.  OuUiford,  4  0.  P.  D.,  C.  A.,  182.) 


WILL. 

Ckynstruction — Le^  Heirs — Residuary  Legatees.  I.  D.,  by 
his  will,  gave  all  his  property  to  A.  H.,  for  life,  and  then 
"the  whole*'  ♦  ♦  ♦  to  his  "legal  heirs  and  theirs 
forever.'*  The  Court  hdd  that  both  his  realty  and  personalty 
were  given  to  his  co-heiresses,  and,  therefore,  made  the  grant 
to  H.  T.,  one  of  the  co-heiresses,  as  one  of  the  residuary 
legatees.     {In  the  Ooods  of  Diaxm^  4  P.  D.,  81.) 


PROBATE. 


Foreig^i — Probate  Abroad  of  Copy — Form  of  Orani  in  this 
Country.  B.,  domiciled  in  Mexico,  made  a  will  according  to 
the  law  of  Mexico.  The  proper  Court  there  decreed  probate 
of  a  Spanish  translation  and  not  of  the  original.    Held,  that 
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the  grant  in  this  conntiy  must  be  made  upon  the  production 
of  an  English  translation  of  the  Spanish  copy,  and  not  of 
the  certified  copj  of  the  original.  {In  the  Goods  of  Rtdef 
4  P.  L.,  76.) 

¥ARRTKD  WOMAN. 

■  0/  Married  Woman — Eooecutrix — Chain  of  Representation. 
The  administrator  (with  will  annexed)  of  the  estate  of  a 
married  woman  does  not  as  such  represent  an  estate  of  which 
she  was  executrix.  E,  0.  S.,  surviving  executrix  of  W.  B., 
made,  while  covert,  a  will,  and  appointed  J.  S.  her  executor. 
J.  S.  was  also  solely  entitled  to  all  the  estate  of  E.  C.  S.,  of 
which  E.  C.  S.  had  no  disposing  power.  Held^  that  J.  S., 
as  administrator  (with  will)  of  E.  C.  S.,  did  not  represent 
W.  B.  Grant  of  letters  of  administration  (with  will)  de 
bonis  non  of  W.  B.  given  to  B.  F.,  a  residuary  legatee  under 
that  will,     {hi  the  Goods  of  Bridget,  4  P,  D.,  77.) 


CORPORATIONS. 

Transfer  of  Stock, — Forgery.  A  forged  transfer  of  stock 
upon  the  books  of  a  corporation  will  not  affect  the  rights  of 
the  real  owner.  (Western  Union  Tel.  Co.  vs.  Davenjxni^  V. 
S.  Sap.  Ct.,  Int.  Key.  Bee.,  Jan.  27,  p.  27;  Bep.,  Jan.  22,  p. 
97;  Oh.  Leg.  N.,  Jan.  11,  p.  121.) 

Ultra  Vires — Beal  Estate  Security.  A  corporation  author- 
ized to  invest  on  bond  and  mortgage  in  New  York,  and  not 
elsewhere,  takes  it  mortgage  on  land  in  New  Jersey  to  secure 
a  precedent  debt.  Held,  that  such  a  mortgage  is  not  tdtra 
vires  and  void.  (National  Trust  Co.  vs.  murphy,  N.  J.  Oir. 
Ct.,  N.  J.  L.  J.,  Jan.,  p.  16. 


CRIMINAL  LAW. 

Jbduction.  To  constitute  the  crime  of  enticing  a  female 
from  home  foa  the  purposes  of  prostitution,  it  is  sufficient  if 
she  is  taken  awaj  a  sufficient  distance  and  kept  away  a  suffi- 
cient length  of  time  to  accomplish  the  purpose.  {Stocum  vs. 
She  People,  Sup.  Ck.  III.,  Monthly  Jur.,  March,  p.  638.; 

Forgery — Municipal  Bofids.  The  unauthorized  issue  of  a 
county  bond  by  the  county  treasurer,  signed  in  his  official 
capacity,  is  not  forgery.  The  instrument  does  not  purport 
to  DC  the  act  of  another.  (The  People  vs.  Mann,  Cft.  App. 
N.  T.,  Alb.  L.  J.,  Jan.  11,  p.  28. 
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Current  Topics. 

Thb  late  election  gives  us  a  new  Judiciary  for  this  citj  and 
county  with  three  exceptions.  The  following  gentlemen  con« 
stituta  the  bench  of  Superior  Judges:.  J.  M.  Allen,  John 
Hunt,  Jr.,  John  F.  Finn,  W.  P.  Daingerfield,  T.  W.  Free- 
Ion,  O.  P.  Evans,  M.  A.  Edmonds,  Bobert  Ferral,  T.  E. 
Wilson,  Chas.  Halsey,  J.  0.  Oarcy,  and  J.  F.  SuUivan. 
Under  the  New  Constitution  creating  this  Court  these 
Judges  are  to  select  from  their  own  number  a  presiding 
Judge,  whose  duty  it  is  to  distribute  the  business  of  the 
Court  among  the  Judges  and  prescribe  the  order  of  business. 
The  term  of  office  is  six  years,  but  they  must  so  classify 
themselves  that  four  shall  go  out  of  office  each  two  years.  It 
is  not  yet  definitely  known  who  constitute  the  Supreme 
bench.    Judge  B.  F.  Morrison  is  doubtless  Chief  Justice. 


The  following  appeared  as  an  editorial  in  the  AUa  of  the 
9th  inst.,  touching  the  validity  of  the  election  of  the  Work- 
ingmen^s  candidates  at  the  recent  election : 

''As  we  undei'stand  the  law,  the  nominees  who  received 
majorities  for  executive  offices  in  this  city  oh  the  Eeameyite 
ticket,  are  not  entitled  to  their  places,  having  disqualified 
themselves  by  publicly  promising  to  serve  for  less  than  their 
legal  salary.  This  was  a  bribe  offered  to  tax-payers  for  their 
votes — ^a  very  small  one,  it  is  true,  but  still  a  bribe.  This 
objection  is  not  original  with  us,  nor  an  afterthought.  The 
same  question  arose  years  ago  in  other  States,  and  public  at- 
tention was  called  to  it  before  the  election.  One  of  the  men 
selected  by  the  Keameyites  for  office  refused  the  nomination 
because  the  acceptance  of  that  condition  would  disqualify 
him.  On  the  23d  ult.,  ten  days  before  the  election,  we  gave 
a  statement  of  the  authorities  and  referred  latvyers  to  the 
Pacific  Coast  Law  Journal  of  July  12, 1879,  in  which  may  be 
found  a  full  report  of  a  *  decision  of  the  Supreme  Court  of 
Missouri  in  the  case  of  the  State  against  Collier.  The  de- 
fendant, when  a  candidate  for  the  office  of  Probate  Judge 
of   Calloway  county,   made  a  public  pledge  to  serve  for 
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$1200,  or  $1400  less  than  the  legal  pay.  As  the  nominee  on 
the  regular  Democratic  ticket,  he  obtained  a  majoriij  of 
the  votes,  and  the  Democratic  Justices  unanimously  held 
that  he  had  disqualified  himself.  The  Supreme  Courts  in 
New  Hampshire,  Massachusetts  and  Wisconsin  have  ren- 
dered similar  decisions.  The  authorities  are  so  emphatic 
and  the  reasoning  so  conclusive,  that  we  presume  our  Su- 
preme Court,  either  the  old  or  new  Bench,  would  declare 
that  the  principle  is  the  same  in  California."  When  tiie  de- 
cision above  referred  to  is  read,  it  will  be  seen  that  a  demur- 
rer was  interposed  to  the  information,  which  confessed  the 
allegations  made,  to-wit:  "that  two  hundred  of  the  voters 
and  tax-payers  of  the  county,  who  would  otherwise  have 
voted  for  respondent's  rival,  changed  their  purpose  and  voted 
for  respondent,  who,  but  for  such  offers  and  iheir  acceptance,* 
would  never  have  been  elected."  With  these  admissions  of 
fact  the  only  question  raised  and  discussed  by  the  Court  was 
whether  the  means  employed  to  secure  the  election  were 
such  as  should  be  sanctioned — such  as  were  not  against  pub- 
lic policy.  The  Court,  after  discussing  the  proposition  and 
citing  several  cases  more  or  less  in  point,  arrives  at  the  con- 
clusion that  such  means  involves  moral  turpitude  and  are 
against  public  policy,  inasmuch  as  they  tend  to  blind  the 
perception  of  the  voter  as  to  the  question  he  should  con- 
alder — the  qualifications  of  the  candidates;  and  that  all  votes 
induced  by  such  unlawful  means  should  be  rejected.  The 
respondent  was  required  to  plead  further.  Whether  or  not  the 

Attorney-General,  who  was  prosecuting  the  •writ  of  quo  foar^ 
ravto,  succeeded  in  establishing  the  fact  that  two  nundred 
voters  would  have  voted  for  the  rival  of  the  successful  candi- 
date but  for  the  pledge — after  such  an  issue  was  made  by  the 
further  plea  of  respondent — we  are  unable  to  say.  But 
such,  evidently,  he  was  compelled  to  do  or  fail  in  his  suit. 
The  offense,  as  admitted  by  the  Court,  does  not  rise  to  the 
status  of  a  crime,  but  on  account  of  its  demoralizing  tenden- 
cies should  be  checked,  and  votes  thus  secured  should  be  re- 
jected. Tliough  our  courts  should  concur  in  this  opinion, 
the  newly  elected  officers  who  have  taken  the  objectionable 
pledge  mil  not  suffer  a  judgment  of  ouster,  because  the  nec- 
essary facts  are  not  susceptible  of  proof — to-wit,  that  a  num- 
ber of  voters  equal  to  their  pluralities  had  been  induced  by 
the  pledge. 
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CONCLUSIVENESS  OP  FOREIGN  JUDGMENTS. 


A  State  is  not  bormd  to  euforce  within  its  territory  the  judg- 
ment of  any  foreign  tribunal.  Aside  from  the  Constitution 
of  the  United  States,  the  judgments  of  sister  States,  have  no 
higher  force  or  validity  than  foreign  judgments. 

A  wide  diversity  of  opinion  has  arisen  in  the  construction 
of  that  provision  of  the  constitution  relating  to  this  matter, 
and  the  statute  enacted  in  regard  to  it.     (1  xl.  S.,  sec.  905.) 

It  is  true,  that  when  a  party  seeks  to  obtain  in  the  courts 
of  a  State,  execution  of  a  foreign  judgment,  it  is  open  to  en* 
quire  of  the  jurisdiction  of  the  court  first  rendering  the 
judgment.  The  record  of  a  judgment  of  a  court  of  a  sister 
State,  is  not  conclusive  as  to  the  jurisdiction;  to  be  entitled 
to  the  full  faith  and  credit  referred  to  in  the  Constitution, 
the  court  must  have  jurisdiction  of  the  parties  as  well  as  the 
subject  matter.  After  it  ap{>ears  that  the  foreign  court  had 
jurisdiction,  the  regularity  of  the  proceedings  cannot  be 
thereafter  called  into  question.  When  the  court  rendering 
the  judgment  had  jurisdiction,  it  is  then  open  to  enquiry  on 
the  merits  of  the  case.  In  an  action  on  a  judgment  ren* 
dered  in  a  foreign  tribunal,  the  jurisdiction  being  apparent, 
if  it  is  an  action  of  debt,  nil  d^et,  is  the  general  issue;  and 
so  of  the  several  other  forms  of  action,  on  the  issues,  the 
defendant  may  impeach  the  justice  of  the  judgment,  by  evi* 
deuce  pertinent  to  that  issue. 

It  has  been  contended  bv  some  that  the'  provision  in  the 
Federal  Constitution  could  have  no  force  until  Congress 
would  declare  the  effect  of  judgments  rendered  in  any  of  the 
States  of  the  Union,  and  that  Congress  had  made  no  such 
declaration.  This  construction  of  the  Constitution  cannot 
be  correct;  for  the  Constitution  expressly  provides  all  effect 
to  be  given  to  judgments  rendered  in  any  of  the 
United  States,  which  they  could,  by  securing  them  full  faith 
and  crddit,  so  that  they  could  not  be  contradicted,  nor  the 
truth  of  them  denied.  The  future  effect  to  be  supplemented 
bv  Congress,  relates  to  the  authentication:  and  on  the  24th 
of  Hay,  1790,  Congress  prescribed  the  method  of  autiientica- 
tiou.     (B.  S.,  sec.  905  supra,) 

Bat  the  Federal  Constitution  nor  the  statute  referred 
to,  does  not,  nor  had  either  the  intention,  of  enlarging  or 
retaining,  or  in  any  other  manner  interfering  with,  or  affect- 
ing the  jurisdiction  of  the  courts  or  Legislatures  of  any  of 
the  States.  The  jurisdiction  remains  as  it  was.  So  that  a 
judgment  rendered  in  any  of  the  Sliates  may  have  the  full 
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• 

faith  and  credit  referred  to  in  the  Constitation,  the  Conrt 
must  have  jurisdiction,  not  only  of  the  res,  but  of  the  par- 
ties. It  does  not  seem  reasonable  that  a  man  living  in  one 
State  and  having  effects  in  another,  should  be  invoTuntariij 
subjected  to  ihe  process  of  the  courts  of  the  last,  that  he 
mignt  defend  his  property  therein  attached. 

But  regardinff  the  Btate  statutes,  the  case  is  quite  differ- 
ent from  that  of  foreign  laws.  In  the  courts  of  one  of  the 
States,  when  the  statute  of  another  State  is  referred  to,  the 
public  statutes  of  that  State  are  sufficient  evidence.  But  in 
regard  to  foreign  laws,  thev  must  be  specially  referred  to  in 
pleadings,  and  must  be  proven  by  evidence,  and  the  court  is 
to  decide  what  is  the  proper  evidence  of  such  laws,  and  such 
laws  are  matters  of  fact,  to  be  found  like  any  other  facts,  by 
the  jury;  the  court  cannot  take  judicial  notice  of  them  withr 
out  proof.  In  this  respect,  a  judgment  rendered  by  any  one 
of  the  States  differs  from  a  foreign  judgment.  In  all  other 
respects,  aswhe»^they  are  introduced  into  a  State,  as  the 
foundation  of  an  action  against  a  citizen  thereof,  they  are  to 
be  considered  as  foreign  judgments,  the  merits  of  which  are 
to  be  enquired  into,  as  well  as  the  jurisdiction  of  the  courta 
rendering  them.  But  such  judgments,  so  far  as  the  courts 
rendering  them  had  jurisdiction,  are  to  have  in  the  courts  of 
the  other  States  full  faith  and  credit.  They,  consequently 
may  be,  and  are,  as  evidences  of  indebtedness  or  promises; 
ana  on  the  general  issue,  the  jurisdiction  of  the  court  ren- 
dering them  is  put  in  issue,  but  not  the  merits  of  the  judg-i 
ment.  (Shi/dy  vs.  Weatenhobs  L.  B.,  6,  1.  B.  155.  Peimy^ 
ivU  vs.  rhote,  27  O.  St.,  600;  Folger  vs.  Columbian  Ins.  Co,, 
99  Mass.,  467;  Hoffman  vs.  Hoffman,  H.  6  N.  Y.,  40;  (7Ami- 
mcu  vs.  JSuMeU,  5  Wall.,  290;  Hams  vs.  Hardeman,  14  How.» 
U.  S.,  334;  Bi$9ea  vs.  Briaga,  9  Mass.,  462;  United  States  vs. 
Arredon,  6  Pet.  691 ;  Voorikees  vs.  Bank  of  United  StaJtes,  10 
Pet.,  475;  Mackey  vs.  Cordon,  34  N.  J.,  286;  Story  on  Const.,, 
sec.  1307;  Story  on  Conf.  of  Laws,  sec.  609;  Marx  vs.  Ford, 
61  Mo.,  69,  and  oases  there  cited.  G.  M.  D. 

Watebloo,  Iowa,  Aug.  16th,  1879. 
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Oircnit  Court  of  the  United  States, 

NINTH  JUDICIAL  GIBCUIT  OF  GALIFOBNU. 


[Filed  Sept.  1, 1879.] 
JAMES  S.  TATLOB  vs.  HENBY  E.  BOTHIN. 

Where  two  penons,  aMociated  in  tnuinew  for  the  manufaotiire  and  sale  of  tb 
oomiiiodity,  Jointly  adopt  a  trade  mark  for  it,  they  are  equally  entitled 
to  its  nae  after  the  diaeolution  of  their  connection ;  and  if  one  of  Uie  partiea 
obtain  lettera  of  registration  in  his  own  name,  he  may  be  comi)elled  to 
transfer  an  eqnal  interest  to  his  associate. 

Mr.  Justice  Field  delivered  the  opinion  of  the  Oonrt. 

It  appears  from  the  evidence  in  this  case,  that  previous  to 
the  1st  of  Angnsty  1876,  the  complainant  had  discovered  a 
process  for  making  a  valuable  yeast  powder,  and  that  during 
that  year  he  was  engaged  under  a  contraci^wiih  other  parties 
in  its  manufacture  and  sale  in  the  citv  of  San  Francisco, 
designating  the  powder  as  Sea  Moss  ^Baking  Powder;  that 
his  contract  with  his  associates  having  come  to  an  end  from 
their  inability  to  furnish  the  required  means,  he  applied  to 
tiie  defendant,  and  proposed  a  connection  with  htm  in  its 
mana&oture  and  sale.  At  that  time  the  defendant  was  en* 
gaged  in  the  business  of  selling  coffee  and  spices,  and  knew 
nothing  about  the  manufacture  of  veast  powders.  After 
satisfying  himself  of  the  quality  of  the  powder,  the  de- 
fendant  agreed  to  give  tne  complainant  space  in  his 
establishment  for  its  manufacture,  the  defendimt  to  sell 
it  as  sole  agent.  As  the  complainant  was  without  means 
and  had  a  family  to  support,  it  was  stipulated  that  he 
dionld  receive  an  advance  of  ^n  dollars  a  week  for 
lour  weeks,  and  if  the  business  proved  a  success,  he 
was  afterwards  to  receive  one-half  of  the  profite.  The 
business  proved  a  success,  and  at  the  end  of  the  first 
year  the  parties  agreed  to  continue  their  .connection  for  an* 
other  year,  with  a  stipulation  that  the  complainant  should 
relinquish  his  half  interest  in  the  profite  of  tne  yeast  powder 
business,  and  receive  in  return  one-fourth  of  me  profite  of 
the  entire  business  of  the  defendant,  including  that  arisinff 
from  the  manufacture  and  sale  of  the  yeast  powders,  and 
that  arising  from  dealing  in  coffee  and  spices. 

After  the  first  arrangement  was  made  between  the  parties^ 
and  before  any  powders  were  manufactured,  the  complainant 
informed  the  defendant  that  anoti^er  designation  than  that  of 
Sea  Moss  should  be^  given  to  the  powder,  as  his  former  asscH 
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oiates  might  lay  some  claim  to  the  use  of  that  designatioii. 
The  name  of  ''  Mm.  Mills'  Cream,"  for  that  of  Sea  Moss, 
iras  accordingly  suggested  and  adopted.  The  powders, 
manufactured  and  sold  under  the  name  of  **  Mrs.  Mills' 
Cream  Yeast  Powders/'  came  into  general  use,  and  the 
business  accordingly  became  Tery  profatable. 

During  the  second  year  of  the  connection,  after  a  large  de- 
mand for  the  powders  had  been  created,  the '  defendant,  ap- 
parently apprehensive  that  the  complainant  might  withdraw, 
the  manufacture  from  his  establishment,  secretly  applied  to 
the  patent  office,  at  Washington,  and  obtained  lettera  of  reg- 
istration giving  him  an  exclusive  right  to  the  use  of  the 
name  ''Mrs.  Mills'  Cream,"  as  a  trade  mark  of  the  powders. 
The  complainant,  therefore,  brings  this  suit  and  prays  the 
Court  to  adjudge  the  trade  mark  to  be  his  property,  and  to 
order  the  defendant  to  transfer  tlie  letters  of  registration  to 
him,  or  that  such  other  and  further  relief  may  be  granted  a» 
the  nature  of  the  case  may  require. 

Upon  the  statement  of  these  facts,  the  only  serious  qne^ 
tion  for  deliberation  is,  whether  the  complainant  is  entitled 
to  the  exclusive  use  of  the  trade-mark,  or  only  to  a  joint  or 
equal  tise  of  it  with  the  defendant.  Had  the  name  been 
suggested  and  used  by  the  complainant  before  the  business 
connection  with  the  defendant  there  would  be  no  doubt  of 
his  exclusive  right  to  it.  But  having  been  suggested  and 
adopted  after  that  connection  was  formed,  upon  a  consulta- 
tion of  the  parties  on  the  subject,  and  then  used  for  their 
joint  benefit,  we  are  led  to  the  conclusion  that  they  are 
eanally  entitled  to  its  use  after  that  connection  ceased. 
Clearly  the  defendiuit  has  no  such  exclusive  right,  and  Uie 
representations  which  he  must  have  made  to  obtain  the  let- 
ters of  registration,  required  by  law,  ''  tibat  no  other  person, 
firm,  or  corporation,"  had  the  right  to  its  use,  are  in- 
consistent with  the  facts.  It  matters  not  whether  the  ar- 
rangement between  the  parties  constituted  a  partnership,  or 
whether  the  complainant  was  to  receive  a  portion  of  the 
profits  of  the  business  as  his  salary;  in  either  case,  it  wae 
his  process  of  making  a  valuable  powder,  which  was  to  be 
used,  and  it  was  to  his  discovery  tnat  the  name  was  to  be 
given.  We  do  not  understand  that  when  the  complainant 
said  he  gave  his  process  to  the  defendant,  he  intended  to 
abandon  all  right  to  the  use  of  it,  and  to  the  manufacture  of  the 
powder  designated  by  its  new  name ;  but  only  that  he  made 
the  defendant  acquainted  with  the  secret  of  the  process — 
the  manner  in  which  the  powder  was  to  be  made.  Having 
imparted  that  knowledge,  and  the  two,  in  conjunction^  hav- 
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ing  sabseqaentlj  adopted  the  name,  they  must  be  regarded 
as  equally  having  the  right  to  use  it. 

A  decree  must  be  entered  for  the  complainant,  adjudging 
him  equally  entitled  with  the  defendant  to  the  use  of  the 
trade-mark  in  question,  and  directing  the  defendant  to  exe* 
cute  a  transfer  to  the  complainant  of  an  equal  interest  in  the 
letters  of  registration;  and  it  is  so  ordered. 


[August  U,  1879.] 

MIGUEL  A.  Dk  LAVEAGA, 

vs. 
THOMAS  H.  WILLLLMS.  d  d. 

Where  a  citiKen  of  the  State  traoBf  en  real  property  to  an  alien,  the  Girooit 
Court  of  the  United  States  wiU  take  jurisdiction  of  a  rait  affecting 
anoh  property  brought  by  the  alien  against  another  citizen,  although 
the  conyeyance  was  upon  a  nominal  consideration,  and  made  for  the 
purpose  of  giving  the  Oourt  jurisdiction,  provided  it  be  not  accom- 
panied with  an  agreement  to  re-transfer  the  property  to  the  grantor 
after  the  termination  of  the  litigation.  The  Court  in  the  absence 
of  such  agreement  will  not  inquire  into  the  motiTes  which  induced  the 
transfer. 

Mr.  Justice  Fibld  delivered  the  opinion  of  the  Court. 

This  is  a  suit  in  equity,  to  restrain  the  defendants  from 
earrying  into  effect  certain  prooeediuffs  taken  by  them  lor 
tiie  reclamation  of  swamp  and  overflowed  lands  in  San 
Joaquin  Couniy. 

The  complainant  is  a  subject  of  the  King  of  Spain,  and 
claims  to  be  the  owner  of  an  undivided  fourth  interest  in  a 
portion  of  these  lands  under  a  deed  executed  in  August, 
1877,  by  Henry  M.  Naglee,  who  then  held  the  entire  estate. 
The  deed  recites  a  consideration  of  one  dollar,  but  the  evi- 
dence of  the  complainant  shows  )hat  no  consideration  was 
ever  paid,  and  that  the  deed  was  executed  to  enable  him  to 
bring  this  case  in  the  Circuit  Court  of  the  United  States; 
and  also,  that  the  expenses  of  the  litigation  have  been  hith- 
erto borae  by  his  grantor. 

The  daf endants  have  interposed  a  plea  in  abatement  to  the 
suit,  that  the  complainant  was  not  at  the  time  of  its  insti- 
tution the  actual  owner  of  any  interest  in  the  premises  to  be 
affected  by  the  reclamation  intended;  aud  that  the  deed  of 
Naglee,  under  which  he  claims,  is  merely  colorable,  made  and 
delivered  simply  to  give  the  Court  jurisdiction,  and  upon  the 
understanding  that  the  grantor  was  to  retain  all  the  interest 
in  the  premises. 

Upon    the    evidence    stated     the     defendants    rely  to 
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BustaiD  the  plea,  and  oust  the  Cooii  of  jurisdiotioo,  Naglee, 
the  grantor,  being  a  citizen  of  California  the  State  of  Which 
they  are  citizens. 

There  is  no  doubt,  that  the  sole  object  of  the  deed  to  the 
complainant  was  to  give  this  Court  jurisdiction,  and  that  the 
grantor  has  borne,  and  still  bears  the -expenses  of  the  suit. 
Sut  neither  of  these  facts  renders  the  deed  inoperative  to 
transfer  the  title.  The  defendants  are  not  in  a  position  to 
question  the  right  of  the  grantor  to  give  awav  the  property  if 
he  chooses  so  to  do.  And  the  Court  will  not,  at  tlie  sug- 
gestion of  a  stranger  to  the  title,  inquire  into  the  motives 
which  induced  the  grantor  to  part  with  his  interest.  It  is 
sufficient  that  the  instrument  executed  is  valid  in  law,  and 
that  the  grantee  is  of  the  class  entitled  under  the  laws  of 
Congress  to  proceed  in  the  Federal  Courts  for  the  protection 
of  his  rights.  It  is  only  when  the  conveyance  is  executed, 
to  give  the  Court  jurisdiction,  and  is  accompanied  with  an 
agreement  to  re«transfer  the  property  at  the  request  of  the 
grantor  upon  the  termination  of  the  litigation,  that  the  pro- 
ceeding will  be  treated  as  a  fraud  upon  the  Court.  Such 
was  the  case  of  Barney  vs.  Baltimore  Cihfy  upon  which  the 
defendants  rely  (6  Wal.,  182.)  Here  theie  was  no  such 
agreement;  and  it  will  be  optional  with  the  complainant  to 
re-transfer  or  to  retain  the  property.  He  is  by  the  deed 
absolute  owner  of  the  interest  conveyed,  and  can  only  be  de- 

E rived  of  it  at  his  own  will,  and  upon  such  considerations  as 
e  may  choose  to  exact.  Being  sucn  owner,  and  a  subject  of  a 
eounti^  on  terms  of  amity  with  the  United  States,  his  right 
to  seek  the  Federal  Court  is  indisputable.  (See  Btiggs  vs. 
French,  2  Sumner,  266-7.) 

The  complainant  must  have  judgment  on  the  plea  of  abate* 
ment;  and  the  defendants  must  lile  their  answer  on  or  be* 
fore  tJlie  next  rule  day;  and  it  is  so  ordered. 


United  States  Gircok  Court 

DISTRICT  OF  OREGON. 


August  21,  1879 


WILLIAM  RIOKARDS  et  ux.  vs  WILLIAM  8.  LADD,  in 

place  of  J.  G.  Richardson. 

1 .  Amended  Ritttbk.  Id  (he  absence  of  legislation  to  the  contrary  a  eourt 
has  the  discretion  to  permit  hn  officer  to  amend  a  return  with  or  with* 
ont  notice,  and  at  acy  time  after  the  date  thereof,  so  as  to  bind  ih» 
parties  to  the  action  ur  those  claiming  under  them  as  privies. 
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1  Sim,  Timao  PiBsomi.  Bnt  a  eavai  cannot  authorise  a  return  to  bd 
amended  eo  as  to  affect  the  rights  of  third  persons  acquired  in  good 
faith  prior  to  snch  amendment. 

S.  Bamv,  whkn  Conclusits.  An  an«ended  retnm,  as  between  the  parties  to 
the  action  or  their  prhries,  whether  made  with  or  without  notice,  can- 
not be  questioned  hy  them  collaterally. 

W.  ScoU  BAee,  for  Plaintiff. 
John  W.  WhdUey,  for  Defendant. 

DsADYy  J.,  delivered  the  opinion  of  the  conrt. 

This  action  is  brought  by  the  plaintiffs  as  citissens  of  Cali« 
fomia,  against  the  defendant,  as  a  citizen  of  Oregon,  to  re- 
cover the  possession  of  lot  No.  10  in  block  B  in  the  city  of 
Portland. 

By  the  stipulation  of  the  parties  the  cause  is  tried  without 
a  jury,  and  the  following  facts  are  considered  proved:  That 
in  1867  the  plaintiffs  mortgaged  the  premises  m  controversy 
to  Ann  Oame^,  to  secure  the  sum  of  $1,000,  then  loaned,  bv 
her  to  the  x>lamtiff,  William  Bickards;  that  on  November  l4, 
1868,  said  Ann  and  Edward  Carney,  her  husband,  obtained 
a  decree  in  the  State  Circuit  Court  for  the  county  of  Mult- 
nomah, to  enforce  the  lien  of  said  mortgage  by  tne  sale  of 
the  premises,  upon  which  decree  the  same  were  sold  to  said 
Edward  on  December  24, 1868,  aud  on  August  14,  1869,  duly 
conveyed  to  him  by  the  Sheriff  making  such  sale,  and  that 
the  defendant  is  the  owner  of  all  the  interest  in  the  premises 
so  conveyed  to  said  Edward. 

The  decree  in  Carney  vs.  Richards  was  given  for  want  of 
an  answer — ^neither  of  the  defendants  appearing  in  the  suit. 
From  the  return  of  the  Depuiy  Sheriff  who  served  the  sum- 
mons, it  appears  that  the  wife. was  served  personally  and  the 
husband  constructively,  by  a  cop v  of  the  summons  and  com- 
plaint being  delivered  to  her  for  him;  bat  it  does  not  appear 
that  the  husband  could  not  be  found  in  the  county,  or  that 
any  effort  was  made  to  serve  him  personally. 

After  the  commencement  of  this  action--July  30, 1879 — 
said  deputy  applied  to  the  Circuit  Court  aforesaid,  for  leave 
to  amend  his  said  return,  so  as  to  state  therein  that ''he 
made  due  and  diligent  search  for  said  defendant,  William 
Bickards,  in  order  t4>  serve  him  in  person,  but  was  unable  to 
find  him  within  the  county,"  which  application  was  allowed 
by  said  Court,  and  the  return  amended  accordingly. 

No  notice  of  this  application  was  given  to  the  plaintiff  *s 
herein,  and,  so  far  as  appears,  no  evidence  or  circumstance 
was  offered  or  used  in  support  thereof,  except  the  affidavit  of 
the  deputy,  that  he  vtnly  odieved  he  had  .made  such  search 
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for  the  husband  before  leaving  the  copies  of  the  process 
with  the  wife  for  him. 

Upon  the  authority  of  Settlemeir  vs.  SvUivan,  (93  U.  S., 
444,)  it  is  admitted  that  the  service,  as  shown  by  the  original 
return,  was  not  sufficient  to  give  the  Court  jurisdiction,  be- 
cause it  does  not  appear,  therefrom,  that  any  effort  was  made 
to  serve  the*husbana,  personally,  before  attempting  to  make 
a  substituted  service  upon  his  wife.  But  it  is  claimed  that  the 
amended  return  shows  a  good  seervice,  and,  therefore,  the 
Court  had  jurisdiction  to  order  the  sale  of  the  premises.  To 
this,  the  plaintitfs  reply,  that  the  amended  return,  being 
made  without  notice  to  them  of  the  application  therefor,  i» 
invalid;  and,  also,  that  even  such  return  is  insufficient,  be- 
cause it  does  not  show  that  the  person  upon  whom  the  sub- 
stituted service  was  made,  was  *'  of  the  family  "  of  said  lUck- 
ards,  as  required  by  statute,  (Or.  civ.  code,  g  64,)  nor  that  a 
copy  of  the  complaint,  as  well  as  the  summons,  was  served 
upon  the  wife.  In  actions  at  law,  the  statute  (g  64  sfipra) 
makes  it  necessary  to  serve  a  copy  of  the  complaint,  with  the 
copy  of  the  summons  upon  each  defendant,  but  in  suits  in 
equity,  where  there  is  more  than  one  defendant,  it  is  suffi- 
cient to  serve  a  copy  of  the  complaint  upon  only  one  of  them 
as  was  done  in  this  case.     (Or.  civ.  code,  g  386.) 

It  is  true  that  the  amended  retui-n  does  not  show  that 
Mary  Ann  Bickards,  upon  whom  the  substituted  service  was 
made,  was  of  the  family  of  the  defendant;  but  it  does  state 
that  she  was  his  '*  wife." 

The  proof  of  service  of  process  upon  which  a  court  takes 
jurisdiction,  to  give  judgment  against  a  party  that  may  result 
in  depriving  him  of  his  property,  ought  to  be  distinct  and 
certain.  Every  CHsential  of  the  statute  ought  to  appear  to 
have  been  substantially  complied  with.  Particularly  is  this 
the  case,  where  a  personal  judgment  is  sought  to  be  obtained 
upon  a  constructive  service.  {UetoUt  vs.  Weatherby^  57  Mo., 
2o0.)  It  is  not  eilough  that  it  appears  from  the  return  of 
the  officer  that  the  service  may  have  been  duly  made.  Each 
essential  fact  of  the  service  must  be  stated  explicitly,  or  in 
such  terms  as  makes  it  appear,  by  necessary  implication  or 
inference.     (SeMemeir  vs.  Sullivan,  supra,  449.) 

Now,  a  person  who  is  the  wife  of  a  aefendant,  is  not,  there- 
fore, on  any  given  day  or  hour,  a  member  of  his  family, 
within  the  meaning  of  the  statute — that  is,  it  does  not  ne- 
cessarily follow  from  that  fact,  that  she  is  tlien  living  or  be- 
ing "at  the  dwelling  house  or  usual  place  of  abode,  of  tlie 
defendant,  within  the  county.  In  this  age  of  locomotion 
and  self-direction,  husbands  and  wives  do  not  always  live 
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under  the  same  roof,  and  are  often  temporarily  separated. 
(JSewettys,  Weatherby,  svpra,  279.) 

Bat  when  it  also  appears,  as  it  does  in  this  case,  that  tlie 
wife,  at  the  time  of  the  snbstitnted  service,  was  at  *'  the  usu- 
al place  of  abode"  of  the  husband,  1  think  the  necessary  in- 
ference is,  that  she  was  a  member  of  the  family  therein, 
within  the  meaning  of  the  statute,  and  a  substituted  serrice 
miffht  be  lawfully  made  upon  her  there. 

The  only  other  question  in  the  case  is  whether  the  Court 
had  power  to  permit  the  depuly  to  amend  the  return  without 
notice  to  parties  interested  ;  and  upon  an  ezamioation  of  tho 
authorities  and  a  careful  consideration  of  the  nature  and  rea- 
son of  the  proceeding  we  think  it  had. 

And  first,  this  is  not  a  jurisdictional  matter.  The  juris- 
diction of  the  Court  depends  upon  the  service  of  the  process. 
Thej^roQ/'of  that  fact — the  return — ^is  made  by  the  officer, 
making  tiie  service  in  obedience  to  the  command  of  the  writ, 
under  such  regulations  as  the  law  may  preacribe.  The  Court 
cannot  say  what  return  shall  be  made,  but  when  made,  it  be- 
comes a  part  of  the  record  of  the  Court.  The  defendant  is 
not  a  party  to  the  proceeding,  and  it  is  made  without  his 
consent  or  notice  to  him. 

If,  afterwards,  it  is  discovered  that  a  mistake  has  been 
made  in  the  matter,  the  return,  being  now  a  record  of  the 
Court,  can  only  be  amended  by  leave  of  the  Court.  But 
still  the  Court  does  not  make  the  amendment.  The  authori- 
ty to  amend  the  return,  as  in  the  case  of  making  it,  is  prima- 
rily in  the  officer  and  not  in  the  Court;  but  after  making  the 
rekim,  the  authority  of  the  officer  becomes  quali^ed,  so  that 
it  cannot  be  exercised  without  consent  of  the  Court. 
Strictly  speaking,  then,  the  proceeding  is  one  between  the 
officer  and  the  court.  It  is  ex  parte  in  its  very  nature,  and 
no  one  has  an  absolute  right  to  notice  of  it.  in  contempla- 
tion of  law,  the  amended  return  is  made  under  the  same 
sanction  and  responsibility  as  the  mistaken  one.  In  effect, 
it  becomes  the  return  in  tne  case,  and  cannot  be  questioned 
collaterally  by  the  parties  to  the  action,  or  those  claiming 
nnder  them  as  privies.     (Freemen  on  Ex.,  §  365.) 

In  support  of  the  proposition  that  notice  to  the  parties  in- 
feerested  is  necessary  in  case  of  an  application  to  amend  a  re- 
turn, the  plaintiff  cites  O'Connor  vs.  Wil0a»i,  (57  111.,  226.) 
But  this  was  a  suit  in  equity—a  direct  proceeding  to  set 
aside  an  amened  return  as  oein^  fraudulently  made  and  op- 
erating as  a  cloud  upon 'the  plaintiff  *&  title.  The  amended 
return  was  made  by  the  Sheriff  twelve  years  after  the  date  of 
the  return,  and  when  he  had  become  interested  in  maintain* 
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JBg  the  title  to  certain  premiBes,  under  a  sale  made  in  a  suit 
in  -which  this  amended  return  was  made;  while  the  serrice 
was  made  by  his  deceased  deputy,  and  there  was  no  memo* 
randum  of  the  transaction,  or  knowledge  thereof,  upon  his 
part,  by  which  the  amendment  could  be  nonestly  and  intelli- 
gently made.  The  case  is  an  interesting  one,  and  contains 
some  wholesome  limitations  upon  the  power  of  amending  re- 
turns. The  Court  set  aside  the  return  as  being  made  by  the 
principal,  and  not  the  deputy,  who  made  the  service,  ana  be- 
cause ne  wes  disqualifiea  to  do  so  by  interest;  and,  also, 
that  after  the  lapse  of  twelve  years,  leave  should  not  be 
granted  to  amend  a  retiUm.  The  Court  also  Lid  down  the 
rule  that  a  Court  should  not  grant  leave  to  amend  a  return, 
without  notice  to  the  party  thereby  affected,  after  the  term 
at  which  the  cause  is  determined.  But  this  was  confessedly 
a  new- rule,  and  so  far  modified  the  prior  cases  in  that  Court 
of  Tamey  vs.  Organ^  (16  111.,  43 f)  Dunn  vs.  Rodaers^  (43 
HI.,  260;)  Moore  vs.  Purple^  (3  Gilm.,  149,)  and  iioores  vs. 
The  Trustees,  c/c,  (15  111.,  266.) 

The  same  ruling,  in  effect,  was  made  in  Thatcher  vs.  MUler 
(13  Mass.  271.)  In  this  case,  the  o£Scer  asked  to  amend  his 
return  after  a  period  of  six  years.  The  Court  refused  the 
application  and  said:  ''More  than  six  years  have  elapsed 
since  the  return  was  made;  and  the  Depul^  Hheriff  now  of- 
fers to  insert  an  essential  fact,  the  omission  of  which  may 
render  him  liable  to  an  action  for  damages.  It  would  be  un- 
safe to  expose  officers  to  so  much  temptation.  At  the  same 
term  at  which  a  process  is  returnable,  to  correct  a  mistake 
or  omission,  may  be  highly  proper;  but  for  an  officer  to  un- 
dertake, six  years  after  a  aefective  return,  to  know  with 
certainty,  the  performance  of  a  pai*ticular  duty,  when  he  is 
daily  and  hourly  performing  similar  duties  upon  different 
persons,  is  more  than  can  be  expected  of  men,  however 
strong  their  memory."  To  the  same  effect  is  Hoveyys.  Wait, 
(18  Pick.,  197,)  in  which  the  Court  refused,  after  a  lapse  of 
seven  years,  to  permit  an  officer  to  amend  his  return,  so  as  to 
change  the  date  of  an  attachment  from  the  17th  to  the  16th 
of  the  month,  and  thereby  give  it  priority  over  a  coveyance 
of  the  same  premises. 

Bat  it  must  be  borne  in  mind  that  this  is  a  case  between 
the  parties  to  the  sait  in  which  the  return  was  amended.  .  No 
rights  have  been  accjuired  or  changed  in  the  meantime  upon 
the  faith  of  the  original  return.  Therefore  t^e  amended  re- 
turn, so  far  as  this  action  is  concenied,  is  only  to  have  effect 
between  the  parties  to  the  suit  in  which  it  was  made.  But 
as  was  held  in  this  court  on  the  motion  for  new  trial  in 
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Mickey  vs.  Btratton — June  30,  1879 — an  amemlment  to  a  re- 
turn cannot  in  any  way  affect  the  rights  of  persons  not  par- 
ties to  the  suit,  which  were  acquired  in  good  faith  before  the 
amendment  was  made. 

In  Emmeraon  vs.  Upton,  (9  Pick.  168,)  it  was  held  that  a 
mortgage  made  before  an  attachment  was  levied  upon  the 
same  premises,  as  appeared  from  the  return,  should  prevail 
over  said,  attachment  even  after  the  return  was  amended,  so 
as  to  show  that  the  attachment  was  in  fact  served  prior  to 
the  record  of  the  mortgage.  (See  also  Netohalll  vs.  Provost^ 
6  Cal.  87;  Wtimter  vs.  Houxyrth,  8  Cal.  25;  Freeman  on  Ex.  g 
365.) 

But  an  amended  return  is  binding  upon  a  third  person  who 
had  notice  of  the  actual  service  of  the  process  or  the  facts 
contained  in  the  amended  return  before  acquiring  any  right 
in  the  property  affected  thereby.  Haven  vs.  Snoio,  14  Pick. 
28;  Johnson  vs.  Day,  17  Pick.  108. 

Although  the  courts  very  generally  say  that  an  officer 
ought  not  to  be  allowed  to  amend  his  return,  at  least  after 
ttie  time  at  which  it  is  returnable,  without  notice  to  the  per- 
sons to  be  affected  by  it,  yet  no  case  has  been  found  in  wnich 
an  amended  return  lias  been  held  invalid  for  want  of  notice, 
when  questioned  collaterally.  In  Kitchen  vs.  Reinsky,  (42  Mo. 
436,)  a  return  was  amended  without  notice,  after  a  lapse  of 
six  years.  The  Court  upheld  it  and  said :  ''The  discretion 
of  the  circuit  court  as  to  matters  of  this  kind  is  very  large 
under  the  laws  of  this  State.  Although  an  amendment  of 
ttie  process  should  be  allowed  after  judgment,  and  without 
notice,  still  it  will  not  be  questioned  m  the  absence  of  any- 
ttiing  to  show  an  improper  exercise  of  that  discretion." 

In  (Totn^  vs.  Doud,  (23  Oal.  81,)  an  amendment  was  sus- 
tained by  which  the  Sheriff  included  in  his  return  upon  an 
attachment  and  execution  the  very  property  he  was  then 
sued  for  taking  and  disposing  of  unlawfully.  It  does  not 
appear  whether  the  amendments  were  made  upon  notice  or 
not,  and  the  Court,  as  in  the  case  of  Kitchen  vs.  Beinsky^ 
pupra,  seems  to  have  attached  some  importance  to  the  fact, 
that  it  appeared  the  Court  had  acted  justly  in  allowing  them. 

In  JSorAJer  vs.  Binninger,  (14  N.  T.  297,)  a  deputy  sheriff 
had  returned  an  execution  nulla  bona.  The  sheriff  was  after- 
ward allowed  to  cancel  this  return  and  return  that  the  writ 
was  levied  upon  a  horse  of  the  defendant  in  the  execution. 
Between  the  levy  and  the  first  return,  Binninger,  a  stranger 
to  the  process,  took  the  horse  and  the  sheriff  sued  him  for 
conversion.  The  Court  upheld  the  amendment,  altiiough 
made  without  notice,  upon  the  ground  that  Binninger  was 
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not  a  party  to  the  execution — did  not  act  upon  the  retain — 
was  a  trespasser  and  had  no  right  m  the  matter  which  was 
affected  by  the  amendment,  and  therefore  no  notice  to  him 
was  necessary.  (See  also  Linthiciim  vs.  Remington^  5  Or.  C. 
C.  546;  Superviaors  vs.  Durani,  9  Wall.  736.) 

But  the  general  rule  seems  to  be  that  the  Court  has  the 
discretion  to  allow  a  return  to  be  amended  in  all  cases,  with 
or  without  notice,  but  that  such  amended  return  cannot  affect 
the  right  of  third  persons  acquired  in  good  faith  prior 
thereto;  and  whenever  an  amendment  is  so  made  it  cannot 
be  questioned  collaterally  by  the  parties  to  the  suit  or  those 
claiming  under  them  as  privies. 

At  the  same  time  it  must  be  admitted  that  this  discretion 
is  liable  to  great  abuse,  which  may  work  irremediable  injury 
to  parties.  It  is  easy  to  say  that  a  person  whose  rights  are 
injuriouslv  affected  by  an  amended  return,  has  a  remedy 
against  the  officer  for  a  false  return.  But  in  most  cases 
where  an  amendment  is  allowed  after  a  lapse  of  time,  even 
mash  less  th  in  in  this  case,  the  strong  probability  is  that  the 
officer  is  insolvent,  and  his  sureties  in  the  same  condition  or 
released.  For  it  can  hardly  be  that  the  sureties  are  liable 
for  a  false  return  of  their  principal,  made  long  after  his  term 
of  office  has  expired. 

As  was  well  said  by  the  Court  in  O'Connor  vs.  WtUon^ 
supruy — ''  To  permit  such  amendments,  as  a  matter  of 
course,  without  notice,  and  by  any  person  who  may  have 
been  in  office  at  the  time,  and  who  may  subsequently  have 
become  insolvent,  and  whose  sureties  may  be  in  like  condi- 
tion, or  who  by  lapse  of  time  have  become  released,  would 
be  calculated  to  work  great  wrong  and  injustice." 

The  matter  ought  to  be  regulated  by  the  l^islature,  so 
that  at  least  no  return  could  be  amended  after  judgment  in 
the  case,  without  notice  to  the  parties  to  be  affected  by  it; 
nor  after  one  year  without  substantiid  corroboration  of  the 
statement  of  the  officer. 

But  as  the  law  is,  or  appears  to  be,  this  amendment,  as 
between  the  parties  to  the  suit,  although  made  without  no-, 
tice  after  a  lapse  of  nearly  eleven  years,  and  upon  the  uncor- 
roborated statement  of  the  deputy  abottt  a  common  and  usual 
occurrence,  cannot  be  questioned  collaterally  in  this  court 
and  is  therefore  so  far  valid. 

There  must  be  a  finding  for  the  defendant  that  he  is  the 
owner  of  the  premises. 
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Third  District  Court  of  California. 

Monday,  Sept.  8,  1879. 


JOHN  H.  BUBKE  vs.  J.  C.  TLOOD  ef  cd. 

» 

Under  Seelloii  2021  of  the  Code  ol  Civil  Procedure  the  testimony  of  a  party 
delendmit  may  be  taken  by  deposition  before  a  Notary  Public  aftt^c 
the  seryice  of  the  snmmong,  though  uo  answer  has  been  filed  or  issue 
Joined;  and  a  refusal  to  testify  is  contempt. 

Thornton,  J. :  In  this  case  the  motion  is  made  to  adjndg^ 
Flood,  the  defendant,  guilty  of  contempt  of  court  in  refusing 
to  be  sworn  as  a  witness  before  a  Notary,  before  iirfaom  ha 
was  regularly  subpoBuaed  as  a  witness  to  give  his  deposition.' 

I  have  given  this  case  a  good  deal  of  consideration  because 
one  of  the  District  Judges,  who  is  well  acquainted  with  the 

Jmviaions  of  the  Practice  Act,  has  come  to  a  conclusion  dif- 
arent  from  that  at  which  I  have  arrived,  and  therefore  I  have 
considered  this  motion  very  fully. 

Hood  was  regularly  subpoenaed  to  testify  in  the  action 
after  a  summons  bad  l^en  issued  and  served,  before  George 
T.  Knox,  Notary  Public.  The  certificate  of  notary  to  me  is 
that  he  appeared  and  refused,  under  the  advice  of  counsel,  ta 
be  swom. 

A  similar  motion  was  before  me  in  another  action  bearing 
the  same  title,  and  was  very  fully  argued.  This  action  was 
transferred  before  the  motion  was  decided,  to  the  Circuit 
Ckrart  of  the  United  States^  and  therefore  I  did  not  de- 
cide it.  ^ 

I  do  not  undesstand  that  any  objection  is  taken  to  the 
reffularity  of  the  proceedings  here.  The  proceedings  seem 
to  De  regular. 

The  necessary  affidavit  was  made  and  the  necessary  notice 
to  take  the  deposition  was  given.  The  subpoena  was  regn« 
Ijurly  lissiied,  and  Flood  appeared,  and  under  the  advice  of 
Mr.  McAllister,  his  counsel,  refused  to  be  swom. 

That  this  is  a  contempt  of  court,  if  the  proceedings  are 
regalar  under  the  code,  there  can  be  no  doubt.  There  were 
several  sections  of  the  code  referred  to  by  counsel,  upon  the 
the  argument  which  was  made  before  me  on  the  former  mo- 
tion, to  which  I  desire  specially  to  refer;  but  the  principal 
question  arises  upon  the  construction  of  Section  2021  of  the 
Code  of  Civil  Procedure.  I  read  this  section  so  far  as  it  re- 
lates to  this  motion. 

^*  The  testimony  of  a  witness  in  this  State  may  be  taken 
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by  deposition  in  an  action  atanj  time  after  the  service  of  the 
summons  or  the  appearance  of  the  defendant,  and  in  a  spe- 
cial proceeding,  after  a  question  of  fact  has  arisen  therein, 
in  the  following  cases :  first,  when  the  witness  is  a  partj  to 
the  action  or  proceeding." 

The  language  is  clear,  it  seems  to  me*  I  cannot  think  that 
there  can  be  any  doubt  upon  its  proper  construction,  that  the 
testimony  of  a  witness  mar  be  taken  by  deposition  in  the 
action  at  any  time  after  tne  serrice  of  the  summons;  and 
here  the  summons  bad  been  served.  It  does  not  appear 
that  there  had  been  any  regular  appearance  in  the  action, 
but  the  party  appeared  before  the  notary  with  his  counsel. 

Now,  the  ground  is  taken  here  that  no  issue  has  been 
joined  in  the  action,  and  that  therefore  ^ou  cannot  take  the 
testimony  of  ani^  witness,  because  if  this  ^ironnd  is  good  aa 
to  the  pfiffty,  it  is  so  as  to  every  other  witness.  The  same 
language  applies  to  the  party  as  a  witness,  as  to  any  other 
witness  in  the  case  who  is  not  a  party.  .  The  objection  is 
taken  here  that  no  issues  of  fact  has  arisen  in  the  case,  and 
that  therefore  the  testimony  of  a  witness  cannot  be  taken. 

Now  I  am  referred  upon  tixe  subject  of  issues  to  Section 
690  of  the  Code  of  Civil  Procedure,  which  defines  what  an 
issue  of  fact  is.  An  issue  of  fact  as  defined  by  Section  690 
is  as  follows:  **  An  issue  of  fact  arises  first,  upon  the  mater- 
nal allegations  in  the  complaint  controverted  by  the  answer; 
and  second,  upon  new  matters  in  the  answer,  exeept«an  issue 
of  law  is  joined  thereon." 

Then  I  am  referred  also  to  Sections  2066  and  2066.  These 
sections  are  most  material.  1  was  referred  to  several  other 
sections,  but  to  these  particularly:  **  Sec.  2066.  A  witness 
must  answer  questions  legal  and  pertinent  'to  the  matter  in 
issue,  though  nis  answer  may  establish  a  claim  against  him« 
self;  but  he  need  not  give  an  answer  which  will  have  a  ten- 
dency to  subject  him  to  punishment  for  a  felony;  nor  need 
he  sive  an  answer  which  will  have  a  direct  tendenoj  to  de- 
grade his  character,  unless  it  be  to  the  very  fact  in  issue,  or 
or  to  a  fact  from  which  the  fact  in  issue  would  be  presumed. 
But  a  witness  must  answer  as  to  the  fact  of  his  previous  con- 
viction for  felony.  Sec.  2066.  It  is  the  right  of  a  witness 
to  be  protected  from  irrelevant,  improper  or  insulting  ques- 
tions, and  from  harsh  or  insulting  demeanor;  to  be  detained 
only  so  long  as  the  interests  of  justice  require  it;  to  be  exam- 
ined onlj  as  to  matters  legal  and  pertinent  to  the  issue." 

Now,  it  is  said,  as  there  is  no  issue  joined  in  the  case,  how 
can  we  decide,  or  can  any  person  determine  whether  or  not 
the  testimony  is  pertinent  to  the  issue  ?  -  Sections  1868  and 
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1869  lay  down  a  rale  of  construction  of  this  act:  '^Sec. 
1868.  In  the  construction  of  a  statue  or  instrument,  the 
office  of  the  Judge  is  simply  to  ascertain  and  declare  what 
is  in  terms  or  in  substance  declared  therein,  not  to  insert 
I  what  has  been  omitted,  or  to  omit  what  has  been  inseiiedj 

sod  where  there  are  several  provisions  or  particulars,  such  a 
eonstruction  is,  if  possible,  to  be  adoptea  as  will  give  effect 
to  all.  Sec.  1869.  In  the  construction  of  a  statute,  the  in* 
tention  of  the  parties  is  to  be  pursued  if  possible;  and  when 
a  general  and  particular  provision  are  inconsistent,  the  latter 
I  is  paramount  to  the  former.    So  a  partiaular  intent  will  con- 

I  trol  a  general  one,  that  is  inconsistent  with  it." 

I  How,  it  is  my  dut^  under  these  sections,  if  possible,  to 

I  reconcile  provisions  in  a  statute  apparentiy  contradictory; 

and  in  my  mind,  upon  a  proper  construction  of  the  Icmguage 
referred  to,  there  is  really  no  conflict  which  cannot  be  recon- 
ciled. The  word  *'  issue,  '*  must  be  taken  to  mean  issue 
in  the  largest  sense,  issue,  in  the  largest  sense  in  which  it 
could  possible  arise;  and  inasmuch  as  the  defendant,  who 
can  relieve  the  difficulty  here  by  filing  an  answer  and  mak- 
ing up  the  issue,  has  not  done  so,  but  urges  this  objection, 
the  Court  is  authorized  to  hold  that  every  matter  mav  be 
considered  in  issue;  that  every  allegation  of  the  complaint 
shall  be  considered  as  denied,  and  the  plaintiff  takes  upon 
himself  the  laboring  oar,  the  burden  to  establish  every  fact, 
and  to  do  this  he  may  examine  the  defendant,  or  any  other 
witness. 

Now,  it  is  ar|Bpied  that  this  may  lead  to  great  abuses;  that  a 
party  to  an  action  may  be  harrassed  b^  questions,  and  that 
mquisitorial  examinations,  for  the  gratification  of  cui'iosity, 
and  sometimes,  of  malicious  curiosity,  may  be  indulged  m 
under  the  pretence  of  getting  the  testimony  of  a  witness  be- 
fore an  issue  joined,  and  thus  needlessly  prying  into  the  af- 
fairs of  a  party  as  to  matters  totally  irr^evant  to  any  issue 
which  may  arise  in  the  cause. 

I  cannot  see  that  the  liability  to  abuse,  or  the  tendency  to 
abuse,  would  be  greater  in  one  case  than  the  other. 

There  may  be  a  tendency  to  abuse,  and  an  effort  to  abuse 
the  process  of  a  Court,  whether  an  answer  is  in  or  not.  I 
cannot  see  how  the  fact  that  an  answer  is  not  in,  will,  of 
itself,  lead  to  an  endeavor  to  abuse  the  process  of  the  Court, 
but  an  answer  to  this  is  that  the  liability  to  abuse  is  no  argu- 
inent  against  the  resort  to  such  a  rignt,  and,  further,  the 
right  or  power  may  be  very  beneficiaUy  exercised.  It  sems 
to  me  that  it  is  a  very  beneficial  law.  If  you  read  the  stat- 
ate,  you  will  see  that  it  applies  to  all  witnesses. 


I 
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There  are  cases  where  a  party  is  the  most  important  wit- 
ness. If  he  is  served  out  of  the  district  in  which  the  suit  is 
called,  he  has  forty  days  to  answer.  In  forty  days,  he  may 
depart  from  the  country.  The  plaintiff  in,  such  a  case,  will 
I  i:  e  the  benefit  of  his  testimony,  and  may  fail  to  establish 
his  claim  altogether.  And  as  ta  the  abuse  of  the  process  of 
the  Court,  it  may  be  said  here,  that  any  abuses  of  the  pro- 
cess of  the  Court,  is  itself,  a  contempt.  It  is  defined  to  be 
a  contempt,  by  a  provision  of  our  Code  of  Civil  Procedure, 
and  any  attempt  to  carry  this  examination  further  than  it 
ought  to  go,  would  be  promptiy  restrained  by  the  Court;  so 
that  it  does  not  seem  to  me  there  is  any  probability  that  such 
a  power  may  be  abased,  or  that  there  is  indeed  any  real  force 
in  the  objection  that  such  a  power  may  be  abused,  or  that  it 
may  be  used  for  improper  purposes. 

it  any  such  attempt  was  made,  it  would  be  restrained  at 
once.  I  don't  think  that  I  ought  to  presume  that  any  mem** 
ber  of  the  bar,  who  is  aware  of  the  obligation  that  rea^  upon 
him,  as  a  member  of  the  professio.n,  would  attempt  to  use 
such  a  process  so  as  to  abuse  it,  or  carry  it  beyond  its  legit- 
imate use. 

Now,  they  have  a  statute  in  New  York,  in  which  a  plaintiff 
is  allowed  to  examine  a  party  before  any  complaint  is  filed. 
It  seems  that  under  the  practice  there,  after  a  summons  is  is- 
sued and  served,  and  before  any  complaint  is  filed,  a  party 
may  be  summoned  to  enable  a  plaintiff  to  frame  his  complaint. 
The  sama  argument,  as  to  the  abuse  of  this  power,  or  privi- 
l3ge,  or  right,  was  made  before  the  Court  of  Appesds,  of 
New  York,  and  disposed  of  in  the  same  way.  The '  Courts 
say  that  they  have  found  that  statute  to  be  a  very  beneficial 
one,  and  it  is  carrying  out  one  of  the  main  designs  of  the* 
Code  ot  Civil  Procedure,  which  is  as  prominent  in  our  code 
as  in  the  New  York  code,  which  was  to  abolish  all  biHs  of 
discovery,  and  this  power,  or  right,  is  given  in  place  of  bills 
of  discovery,  which  the  party  resorted  to  under  the  former 
practice,  in  order  to  get  evidence  to  maintain  his  action. 
A  case  was  cited  by  the  learned  Judge  of  the  Twelfth  Dis- 
trict  Court,  who  decided  this  point,  who  came  to  a  different 
conclusion  from  that  which  I  have  reached — ^the  case  of  Mc 
parte  Bickleton,  reported  in  51  Cal.,  page  316. 

In  that  case,  an  action.was  brought  in  the  Twelfth  District 
Court,  in  which  Bickleton  was  defendant.  An  attachment 
was  sued  out  and  levied  upon  some  property.  Bickleton  wa« 
then  summoned,  under  section  545,  of  the  Code  of  Civil 
Procedure,  to  answer  in  relation  to  his  property.  That  sec- 
tion is  in  the  portion  of  the  Code  of  Civil  Procedure  relat- 
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ing  to  attachments,  and^  as  it  is  before  me,  here,  I  will 
read  it: 

"  Any  person  owing  debts  to  the  defendant,  or  having  in 
his  possession,  or  under  his  control,  and  credits  or  other 
personal  property  belonging  to  the  defendant,  ma^  be  re- 
quired to  attendr  before  the  Court  or  a  Judge,  or  a  referee 
appointed  by  the  Court  or  Judge,  and  be  examined  on  oatli 
respecting  tne  same.  The  defendant  may  also  be  required 
to  attend  for  the  purpose  of  giving  information  respectixig  his 

Jroperty,  and  may  be  exiiminea  on  oath.  The  Court  or 
udge  may,  after  such  examination,  order  personal  pro{>erty, 
capable  of  manual  delivery,  to  be  delivered  to  the  Sheriff  on 
such  terms  as  may  be  just,  having  reference  to  any  liens 
thereon  or  claims  against  the  same,  and  a  m^moranaum  to 
be  given  of  all  other  personal  property,  containing  tlie 
amount  and  description  thereof."  .  Sicicleton  was  committed, 
I  think,  by  the  Twelfth  District  Court  for  failure  to  answer 
as  to  his  property. 

The  case  came  before  the  Supreme  Court  on  habeaa  corpus^ 
and  the  Court  discharged  the  prisoner,  saying  that  in  their 
view  of  this  section  of  the  Code  it  did  not  apply  to  an  action 
where  a  defendant  was  called  to  give  information  concerning 
his  property  that  might  be  delivered  over  to  the  Sheriff;  that 
it  applied  to  the  case  of  the  examination  of  the  garnishee, 
and  that  the  defendant  might  be  called  to  testify  in  relation 
to  the  property  alleged  to  be  in  the  hands  of  the  garnishee, 
and  coula  not  be  made  to  go  beyond  that.  Two  of  the 
Judges,  McEinstry  and  Crockett,  dissented.  It  is  not  worth 
while  for  me  to  say  anything  about  this  decision,  any  further 
tiian  to  say  that  in  my  opinion  it  has  no  application  to  this 
motion. 

The  defendant,  Flood,  must  be  adjudged  guilty  of  con- 
tempt, and  the  motion  to  commit  must  therefore  be  granted, 
should  it  be  necessary  to  enforce  this  ruling.  I  do  not  know 
whether  Mr.  Flood^s  counsel  is  present.  There  is  no  actual 
contempt  of  court  in  this  case.  I  am  not  disposed  to  impose 
any  fine,  because  Mr.  Flood  did  this  under  the  advice  of 
counsel  for  the  protection  of  his  rights* 

Mr.  Trehmne — If  your  Honor  please,  I  will  consult  Mr. 
McAllister  as  to  the  order  we  will  take. 

The  Court — ^I  do  not  think  that  it  is  necessary  to  enter  any 
Qrder  at  all  if  Mr.  McAllister  says  Mr.  Flood  will  appear 
and  answer.  If  he  does  not  then  the  proper  order  will  have 
to  be  made. 

Mr.  Trehane — ^I  will  see  Mr.  McAllister. 
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Recent  Decisions. 


CUSTOM. 

Custom  of  a  Particular  Market — Grin  Beceita.  One  deal^ 
ing  in  a  particular  market  is  bonnd  by  the  customs  of  the 
market.  A  custom  of  receiving  grain  on  commission  and 
storing  it  in  a  warehouse  where  its  identity  is  lost,  and  tak- 
ing a  receipt  in  the  name  of  the  consignee,  to  the  identity  of 
which  or  of  the  grain  it  represesents  no  attention  is  paid, 
and  of  fulfilling  the  instructions  of  the  consignor  with  other 
grain  receipts  of  a  similar  character,  is  not  void  as  against 
public  policy.  {Bayley  vs.  Hendey^  Gent.  L.  J.,  Jan.  17, 
p.  50. 

CBUflNAL  LAW. 

Arson — Evidence.  In  a  prosecution  for  burning  a  building 
with  intent  to  defraud  an  insurauce  company,  it  is  not  neces- 
sary to  prove  the  legal  existence  of  the  company.  It  is  suf- 
ficient, if  it  had  a  de  facto  existence,  and  the  prisoner  burned 
the  building  with  the  expectation  that  the  policy  would  be 
paid,  and  for  the  purpose  of  obtaining  the  money.  ( The 
State  vs.  Byrve^  Sup.  Cc.  Conn.,  Ins.  L.  J.,  Jan.,  p.  28.) 

Employment  of  female  waiters — Construction,  The  proprie- 
tress of  a  tavern  discharged  her  eight  female  employees, 
upon  the  passage  of  a  law  forbidding  the  employment  of 
female  waiters  in  places  where  intoxicating  liquors  are  sold, 
and  immediately  entered  into  articles  of  copartnership  with 
them.  Held^  an  infraction  of  the  spirit  of  the  law,  and  in- 
dictable. ( Walter  vs.  The  Commwiicealth,  Sup.  Ct.  Pa.,  W. 
N.  C,  Feb.  13.  p,  389.) 

Extradition — ^*  Who  shall  flee.^  One  cannot  be  extradited 
who  has  written  a  letter  to  a  person  in  another  State,  con- 
taining false  pretences,  whereby  he  obtains  merchandise  on 
credit,  and  is  indicted  in  the  other  State.  He  is  not  within 
the  terms  of  the  Constitution*  '*  who  shall  flee  from  justice." 
The  governor's  warrant  is  only  prima  fade  evidence.  The 
courts  may  inquire  into  the  correctness  of  the  governor's 
decision  on  habeas  corpus.  {Jones  vs.  Leonard,  Sup.  Ct.  Iowa, 
Alb.  L.  J.,  Feb.  8,  p.  112  ;  West.  Jur.i  Jan.,  p.  15  ;  Texas 
L.  J.,  Feb.  19,  p.  394. 
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CuTPent  Topics. 

T^B  entire  Supreme  Court  ticket  of  the  Workingmen,  en- 
dorsed by  the  Democrats,  are  probably  elected  with  one 
exception— S.M.  Buck,  of  Humboldt. 

'  OxJB  promise  to  subscribers  is  fulfilled.  The  Supreme 
Court  have  filed  quite  a  number  of  opinions  within  the  week» 
and  this  number  contains  as  many  as  could  be  published, 
paying  due  regard  to  Other  vduable  opinions.  We  have  col- 
lected and  published  so  many  important  opinions  from  other 
courts  that  our  patrons  hardly  missed  what  they  at  first 
supposed  was  the  only  inducement  to  subscription — the  re- 
cent opinions  of  our  Supreme  Court. 

A  GOMKUNIOATION  will  appear  in  our  next  issue  in  relation 
to  the  validity  of  the  election  of  the  candidates  who  took  the 
pledge  before  the  Convention  of  the  W.  P.  C,  to  return  to 
the  trfeasurjr  certain  proportions  of  their  salaries  as  ^stab- 
lished  by  law.  The  writer  clearly  demonstrates  that  their 
election  has  not  been  invalidated  thereby.  The  subject  is 
one  of  great  importance  at  this  time.  The  subject  of  the 
two  Boards  of  Supervisors,  as  provided  for  by  the  New  Con* 
stitution,  has  been  well  discussed  by  a  correspondent,  and  is 
now  in  hand  as  a  communication  to  appear  next  week.  The 
writer  argues  that  the  time  has  passed  for  their  election,  and 
discusses  the  power  of  the  Mayor  to  make  appointments. 
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PRINCIPAL  AND  ACCESSABY. 


Becent  statates,  in  many  States,  have  abolished  flie  com*' 
mon  law  distinction  between  principals  and  accessaries  be* 
fore  the  fact,  and  have  prescribed  that  an  accessary  before 
the  fact,  or  **  instigator,  which  is  the  term  freqaently  used, 
shall  be  regarded  as  principal,  to  be  indicted  and  tried  as 
such.  The  effect  of  these  statutes  has  been  to  establish  the 
modem  Boman  law,  as  it  obtains  in  France  and  Germany, 
in  the  place  of  our  old  common  law.  It  may  not  be  without 
interest,  therefore,  to  notice  some  of  the  conclusions  of 
French  and  German  jurists  on  this  important  topic  ;  and  of 
these  I  select  only  such  as  are  sustained,  or  are  likely  to  be 
sustained,  in  our  own  courts. 

Relative  CtdpabilUy  of  Instigator  and  Perpetrator.  The 
question  of  the  comparative  criminality  of  instigator  and 
of  perpetrator  has  been  much  discussed.  On  the  one  side  it 
has  been  argued  that  instigation,  from  the  nature  of  things, 
involves  more  design,  premeditation,  coolness,  and  inteUi- 
gence  than  does  perpetration.  The  instigator  btfars  to  the 
perpetrator  the  relation  of  the  seducer  to  the  seduced ;  of 
lago,  it  may  be,  to  Othello ;  of  Mephistopheles  to  Faust. 
The  instigator  would  have  perpetrated  the  crime  anyhow ; 
the  perpetrator  would  not  have  perpetrated  it  without  the 
instigation.  To  this  it  is  answered  that  instigation  does  not 
necessarily  involve  premeditation,  but  that  premeditation  is 
necessarily  involved  in  perpetration.  Instigation  may  con- 
sist in  the  exj)re8sion  of  a  momentary  petulant  desire,  as  was 
the  case  with  Henrv  II.,  when  saying  ne  wished  he  was  rid 
of  Becket,  or  of  advice  which  the  adviser  himself  never  ex- 
pected to  have  embodied  in  action.  Perpetration,  on  the 
other  hand,  when  in  obedience  to  a  plan  previously  enter- 
tained, involves  not  merely  premeditation,  but  action  is  a 
realization  of  this  premeditation.  Not  only  is  the  criminal 
design  harbored,  but  it  is  unflinchingly  matured  and  exe- 
cuted. Nor  is  the  relation  of  instigator  and  perpetrator 
always  that  of  seducer  and  seduced.  The  relation  may  be 
that  of  confederate  with  conlbderate.  Each  enters  into  the 
partnership  of  crime ;  and  the  chief  difference  between  the 
two  is  that  the  instigator  is  not  present  at  the  act  which  the 
perpetrator  commits.  The  perpetrator  mar  be  as  much  the 
seducer  of  the  instigator,  as  the  instigator  of  the  perpetrator* 
Henry's  baron's,  in  tauntng  him  with  Becket's  insults,  and 
offering  themselves  as  the  avei^ers  of  those  insults,  may 
have  been  the  tempters  who  led  UBury  to  utter  the  fatal  wish. 
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and  tbuB  have  been  the  original  planners  as  well  as  the  final 
perpetrators  of  the  crime  to  which  he  gave  a  hasty  interme- 
diate assent.  ''Instigation"  does  not  necessarily  involve 
''origination/'  The  accessary  before  the  fact  may  be  really 
the  agent  of  the  principal.  To  this  it  is  rejoined  that  what 
we  have  to  do  with  is  instigation  in  its  logical  sense,  as  the 
origination  of  a  crime  to  be  effected  through  another ;  and 
that  this  involves  a  double  criminality,  that  of  the  instigator 
himself  and  that  of  the  perpetrator- :  that  the  instigator  is  in 
this  resoect  a  free  agent,  bringing  into  effect  an  act  doubly 
criminal  as  infringing  the  rights  of  the  object  of  the  crime, 
and  as  steeping  in  guilt  its  agent. — Such  are  the  ar^ments 
on  both  siaes  of  this  important  issue.  The  conclusion  gen- 
erally arrived  at  is  that  instigator  and  perpetrator  are  in- 
volved in  an  equal  guilt ;  that  the  instigator  is  to  be  regarded 
as  having  joined  in  the  perpetration  oi  the  act,  and  the  per- 
petrator as  having  joined  in  its  instigation.  Hence,  in  our 
most  recent  codes,  accessaries  before  the  fact  are  treated  as 
principals. 

Metaphydcal  Difficulties  Involved.  The  doctrine  of  accessa- 
lyship  involves  one  of  the  most  difficult  questions  of  meta- 
physics, that  of  the  reconciliation  of  freedom  of  will  with 
necessity.     If  the  will  is  free,  how  can  we  punish  the  insti- 

Sktor  of  a  crime  as  equally  guilty  with  the  perpetrator  ?  The 
tter,  it  is  assumed,  acted  with  perfect  freedom  ;  we  may 
therefore  punish  the  instigator  for  giving  bad  counsel,  as  we 
would  punish  the  publishers  of  bad  books,  but  we  cannot 
charge  him  with  doing  an  act  at  whose  commission  he  was 
not  present,  which  he  had  no  power  to  order,  but  whose  per- 
formance is  imputable  to  the  free  and  independent  will  of 
another  person.  On  the  other  hand,  if  the  will  is  necessi- 
tated, we  certainly  cannot  punish  the  agent  whose  action  is 
determined  by  another.  But,  illogical  as  it  may  be,  we  pun- 
ish both.  Each,  we  say,  is  responsible  for  the  act,  and  by  no 
other  way  could  public  justice  be  subserved.  Unless  the 
perpetrator  is  responsible,  there  is  no  law  by  which  injuries 
can  be  redressed ;  unless  the  instigator  is  responsible,  there 
is  no  law  by  which  right  can  be  vindicated.  In  other  words, 
if  the  perpetrator  is  not  made  responsible  there  can  be  no 
retribution  for  wrong  acts ;  if  the  instigator  is  not  made 
responsible  there  can  be  no  retribution  for  wrong  agents.  In 
the  one  case  there  would  be  no  responsibility  for  conduct, 
in  the  other  there  would  be  no  responsibility  for  impulse. 
We  therefore  punish  the  instigator  as  if  he  were  free,  while 
the  perpetrator  was  coerced,  while  we  punish  the  perpetrator 
as  if  he  were  free  and  the  instigator  did  not  exist.     Nor  is 
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this  strange,  for  the  same  solution  is  accepted  by  ns  in  all 
other  lines  of  moral  judgment.  We  condemn  the  tempted, 
when  he  yields  on  the  ground  that  he  yields  voluntarily  ;  we 
condemn  the  tempter  on  the  ground  that  he  caused  the  yield- 
ing. Sir  W.  Hamilton  treats  this  as  one  of  the  illustrations 
of  the  practical  harmony  between  the  necessity  and  free  will. 
If  we  reject  determinism  there  is  no  law  by  which  man  can 
be  ruled ;  it  we  reject  free  agency  there  is  no  man  to  be 
ruled  by  the  law.  And  in  our  doctrine  as  to  principal  and 
accessary,  we  treat  the  principal  both  as  free  and  as  coerced; 
as  free  when  we  prosecute  him  individually,  as  coerced  when 
we  prosecute  his  instigator.^ 

Instigation  Must  be  Causal:  To  convict  a  person  of  insti* 
gating  a  crime,  as  an  accessary  before  the  fact  (or,  under  re* 
cent  statutes,  as  principal),  it  is  necessary  to  show  that  the 
motives  applied  for  the  purpose  by  the  instigator  co-operated 
in  inducing  the  perpetrator  to  commit  the  crime.  When  the 
question  of  puniahnierU  comes  up,  it  is  not  unimportant  to 
inquire  to  what  extent  the  perpetrator  was  overborne  by  the 
superior  will  of  the  instigator,  and  how  far  the  latter  is  to  be 
considered  as  the  exclusive  contriver  of  the  crime.  As  has 
been  weU  said,  when  a  bandit,  whose  trade  is  assassination, 
offers  himself  for  this  piirpose  to  a  rich  signior,  the  case  is 
very  different  from  that  of  an  unsophisticated  and  compara- 
tively innocent  agent  who  is  led  into  a  path  of  guilt  he  never 
would  otherwise  nave  approached  by  the  protracted  and  sub- 
tile wileis  of  Mephistopheles.f  A  distinction,  also,  is  to  be 
made  between  a  single  hasty  and  ill-considered  word»  (as  was 
aUeged  by  Queen  Elizabeth  to  have  been  the  case  with  her 
order  for  the  execution  of  Queen  Mary,)  and  a  chain  of  cool 
and  deliberate  directions.  But  these  distinctions  do  not 
go  merelv  to  the  question  of  degree  of  punishment.  The 
amount  of  potency  with  which  the  instigation  was  applied, 
has  much  to  do  with  determining  whether  there  was  really  a 
causal  relation  between  the  instigation  and  the  criminal  act. 
The  former  may  have  been  merely  a  strong  expression  of  en- 
mity, or  a  strong  opinion  as  to  the  right  to  do  a  particular 
thing,  without  any  intention  that  the  criminal  act  should  re- 
sult from  the  expression.  If  so,  the  criminal  act  is  not  im- 
putable to  the  alleged  instigator. 

*  •«  The  topic,  in  this  oonnection,  has  been  discussed  by  Yolkmaan,  Chnui- 
driss  der  Psychologie,  1856,  p.  374.  397 ;  Wahlbexg,  das  Prindp  der  Indi- 
vidualisierang  in  der  Strafrechtspflege,  and  by  Drobisch,  in  die  moralisohs 
Statistik  und  die  menscbilicho  Willensfmheit,  p.  28.  Bee  Geyer  in  Holzen- 
doriTs  Stmfr.  II„  440,  who  takes  the  neoessitanan  aide  of  the  oontroTeny* 

t  Osyer,  in  Holts.    8tnlr.  86S. 
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Necenary  AccesmrysJm.  There  is  a  class  of  cases  in  which 
a  certain  number  of  o£fendf  rs  is  necessary  to  constitute  the 
offence.  To  riot,  for  instance,  three  offenders  are  necessary; 
to  conspiracy,  to  duelling,  two.  In  such  cases  we  haye  what 
is  called  concursua  necessarius  plurium  ad  idem  delictum;  and 
the  qnestion  has  been  agitated,  whether  all  offenders  going 
to  make  up  the  requisite  quorum  in  such  cases  are  not  nee- 
essarily  principals.  Undoubtedly  they  must  be.  But  this 
is  no  reason,  and  has  been  sometimes  arsued,  why  persons 
instigating!  such  offences  " — e.  g.  duels, — should  not  be  dis* 
tinotiyely  indictable. 

Coerced  Perpetratora.  Whether  a  person  compelled  by  fear 
to  execute  the  commands  of  an  absent  instigator  is  to  oe  re- 
larded  a8  personaUy  responsible,  or  whether  he  is  irrespon- 
sible  and  the  instigator  is  responsible  as  principal,  is  a 
question  as  to  whicn  Oerman  jurists  haye  oeen  diyided. 
The  question,  in  fact,  is  primanly  one  of  psychology.  By 
philosophers,  both  of  the  idealistic  and  the  l^otch  common 
sense  schools,  persons  acting  under  threats  are  neyertheless 
supposed  to  exercise  choice  in  so  acting  ;  and  such  is  the 
tendency  of  a  well-known  passage  of  the  jurist  Paulus. 
(Goactus  yolui  1,  21,  §  6  D,  quod  metus).  This  is  in  antithe- 
sis to  mechanical  coercion,  under  which  persons  are  supposed 
to  act  as  parts  of  a  machine.  On  the  other  hand,  adher- 
ents of  the  materialistic  philosophy  hold  that  when  the 
threats  induce  a  yolition,  but  when  the  party  threatened  is 
not  in  a  condition  to  set  up  a  resisting  yolition  of  his  own, 
the  acquiescing  yolition  is  not  imputable  to  him,  as  he  is 
without  physical  freedom.  In  sucn  case  the  instigator  or 
accessaiy  before  the  fact  is  the  real  principal.  It  has  been 
eyen  held  that  necessity  (psychische  Unfreiheit)  is  to  be 
arbitrarily  assumed  wheneyer  an  unusual  degree  of  moral 
power  is  required  to  resist  the  threats.  The  doctrine  there- 
fore is  intimately  connected  with  that  which  underlies  the 
doctrine  of  selfnlefence.  For  authorities  on  the  determinist 
or  necessitarian  side  of  this  issue,  see  Geyer,  Holtz.  (Strafr. 
n.,  343.)  But  the  preponderance  of  German  authority  is 
that  a  person  acting  under  threats  is  a  free  agent  and  princi- 
pal, and  that  the  defence  of  threats  goes  only  to  punishment 
and  not  in  bar ;  and  hence  that  the  instigator,  not  present  at 
the  offence,  is  not  to  be  regarded  as  principal,  unless  it  be 
so  required  by  statute.     Berner,  Theilnahme,  283. 

IgnorarU  Principals.  He  who  intentionally  uses  the  ig- 
norance of  another  as  the  means  of  effecting  a  crime  is  a 
principal  and  not  accessary.  That  this  is  the  case  with  one 
employing  an  idiot  or  a  madman  to  commit  a  crim^,  is  con- 
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ceded  ;  and  the  principle  may  be  extended  to  a  party  who 
uses  for  the  same  purpose  another  person's  ignorance  of  fact. 
Thus  he  who  induces  another  to  believe  a  robber  is  ap- 
proaching, causing  such  other  to  shoot  an  tnnocent  person, 
IS  principal  in  the  murder. 

Decoys.  Are  decoys,  or,  to  use  the  French  designation, 
the  agents  provocateurs,  liable  as  instigators?  They  no  doubt 
instigate  ot  provoke  the  crime ;  but  the  essential  element  of 
dolus,  or  malicious  determination  to  violate  the  law,  is  want- 
ing in  their  case.  And  it  is  only  the  formal  and  not  the  9u6- 
stantial  part  of  the  crime  that  they  provoke.  They  provoke, 
for  instance,  in  larceny,  the  asportation  of  the  goods,  but 
not  their  ultimate  loss  by  the  owner.  They  may  be  actuated 
by  the  most  unwoithy  of  motives,  but  the  animus  farandi, 
in  larceny,  is  not  imputable  to  them  ;  and  it  is  in  larcenous 
cases  or  cheats  alone  that  their  employment  can  be  conceived. 
For,  should  thev  act  as  instigators  of  an  irreparable  crime, 
(e.  g.  murder,)  they  may  become  liable  as  accessaries  to  the 
crime.  They  may  also  become  liable  for  negligence  in  their 
conduct,  when  it  leads  to  injuries  which  prudence  on  their 
part  might  have  avoided  :  as  when  they  instigate  an  ambush 
which  results  in  a  homicide. 

Instigator's  Besponsibility  for  Excess  in  Conduct  of  Perpe- 
trator. Suppose  the  perpetrator,  undertaking  to  execute  the 
1)urpose  of  tne  instigator,  commits  acts,  while  performing 
lis  mandate,  in  excess  of  such  purpose.  Is  the  instigator 
responsible  for  the  excess  ? 

If  we  relied  solely  on  the  analogies  from  the  civil  side  of  the 
law,  we  would  say  tliatthe  piiocipal  or  master  is  liable  for  all 
such  acts  when  done  in  the  discharge  of  the  agency  or  service, 
though  these  acts  were  expressly  forbidden  bv  the  principal  or 
master.  This  rule  holds  good  on  the  criminal  side  of  the  law, 
so  far  as  concerns  indictments  for  negligence.  But  it  cannot  be 
be  extended  to  indictments  for  malicious  acts.  A  counsels  B 
to  commit  a  specific  crime.  B,  in  committing  this  crime,  ma- 
liciously commits  another  collateral  crime,  not  within  the 
scope  of  A's  counsel,  and  it  may  be  forbidden  by  A.  A 
cannot,  at  common  law,  be  convicted  of  doing  intentionally, 
and  maliciously,  this  collateral  act,  which  he  never  intended, 
and  which  he  had  even  forbidden.  Of  negligence  in  putting 
these  powers  in  his  agent's  hands,  or  of  negligence  as  inci- 
dental to  the  working  of  the  illegal  instrumentality  he  put  in 
motion,  he  may  be  convicted,  but  not  of  designing  something 
he  did  not  desigpl  Of  negligence  he  may  certainly  be  con- 
victed, if  the  crime,  thou^  unforeseen  by  him,  is  incidental 
to  one  procured  by  him  :  as  when  he  sends  a  servant  out  to 


The  Pacxifio  Coast  Law  Joubnal.  71 

steal  property  in  the  night,  and  the  senrant,  in  striking  a 
match,  sets  fire  to  the  house. 

Quantitative  variations  in  the  mode  of  executing  a  crime 
are  not  to  be  viewed  as  excesses  in  the  sense  above  stated. 
A  homicide,  for  instance,  is  imputable  to  the  instigator, 
though  executed  with  a  cruelty  in  excess  of  that  commanded. 
So,  u  A.  directs  B.  to  inflict  on  C.  an  injurv  whose  probable 
oonsequences  will  be  death.  A.,  as  we  have  seen,  is  as 
chargeable,  if  death  ensues,  as  is  B.,  with  the  homicide.  •  As 
to  minor  crimes,  it  has  been  generally  ssid  that  instigation 
to  commit  a  greater  crime  covers  instigation  to  commit  a 
lesser  crime.  If  A.,  for  instance,  counsels  B.  to  commit 
highway  robbery,  which  results  in  larceny,  A.  is  accessary 
before  the  fac  to  the  larceny.  But  it  is  otherwise  as  to 
minor  offences  not  included  in  the  major.  Thus  counseling 
to  commit  larceny  would  not .  involve  accessaryship  to  the 
offence  by  cheating  at  cards,  though  part  of  the  same  trans- 
action. 

As  is  seen  above,  the  accessarv  before  the  fact  is  not  liable 
for  any  malicious  excursions  made,  outside  of  the  range  of  the 
employment,  by  the  perpetrator.  It  should  be  remembered, 
however,  that  the  instigator  may  often  use  ambiguous  terms: 
''Oet  me  this  thine  anyhow;"  or,  ''bring  me  this  man  alive 
or  dead."  If  so,  the  instigator  is  chargeable  with  any  mis- 
oonstmctions  the  ambiguity  may  produce.  It  is  in  this 
sense  that  James  II  ana  Louis  XlY  are  chargeable  with  in- 
stigation in  the  attempted  assassination  of  William  III. — 
F.  IV,  f  in  Cent.  Law  Jour^ial. 


Supreme  Court  of  California. 

fPiled  September  13,  1879.] 

[No.  10,370.1 
PEOPLE  V8.  GIBB. 

An  indictment  charging  the  defendant  with  an  assault  with  the  intent  to  com- 
mit a  rape,  need  not  strictly  follow  the  language  of  the  Statute  in  de- 
scribing the  oifense,  bat  words  conveying  the  same  meaning  may  be 
employed. 

By  THE  Court: 

The  indictment  states  that  the  defendant  ''did  wilfully, 
feloniously,  and  of  his  malice  aforethought  commit  an  as- 
sault upon  the  person  of  Caroline  Waldfogal,  with  intent  her, 
the  said  Caroline  Waldfogal,  then  and  there  to  rape.     The 


72  Ths  Pacipic  Coast  Law  Joubnal. 

demurrer,  od  the  ground,  among  others,  that  the  facts  stated 
in  the  indictment  do  not  constitute  a  public  offense,  was 
overruled. 

The  Penal  Code,  Section  220,  i)roYide8  that  "every  per- 
son who  assaults  another,  with  intent  to  commit  rape,  is 
punishable  as  therein  provided.  But  the  offense  is  not  par- 
ticularly described. 

*  It  has  repeatedly  been  held  that  an  indictment  is  sufficient 
if  it  describe  the  offense  charged,  in  the  langutuze  of  the 
statute.  (See  People  vs.  Shaber^  32  Cal.  36;  People  vs. 
White,  34  Cal.  183;  People  vs.  PMer,  34  Cal.  114.)  It 
would  have  been  sufficient,  according  to  the  authority  of 
those  cases,  to  have  described  the  intent  in  the  language  of 
the  statute — that  is  to  say,  to  have  alleged  the  felonious  as- 
sault, ''with  the  intent  then  and  tliere  upon  the  person  of 
the  said  Caroline  Waldfogal  to  commit  a  rape."  In  People  vs. 
Potter  J  supra,  it  is  said  that  it  is  not  necessary  to  loUow 
strictly  the  language  of  the  statute  by  which  the  offense  is 
described,  but  that  words  convening  the  same  may  be  used. 
The  words  employed  in  the  indictment  convey  the  same 
meaning  as  the  words  of  the  statute,  and  therefore  the 
indictment  is,  in  that  respect,  sufficient. 

Judgment  and  order  affirmed. 


[Filed  September  13,  1879.] 

fNo.  6,312.1 
HEGLER  V8.  EDDY. 

When  a  contract  for  the  sale  of  chattelR,  upon  the  payment  of  the  pnrehase 
money  by  instalments,  proTideg  that  the  purchaser  has  the  right  to  the 
use  and  poesession  of  the  chattels  until  default  be  made  in  the  pay- 
ment of  the  instalments,  but  that  if  such  default  be  made,  the  owner 
may  at  once  resume  the  possession  of  the  property;  if  such  default  be 
made,  the  right  of  the  owner  to  resume  the  possession  is  not  lost  or 
waived  by  a  subsequent  receipt  of  a  part  of  the  instalment. 

Evidence  of  a  tender  made  after  the  commencement  of  the  action,  of  the 
amount  of  purchase  money  then  due,  is  not  admissible,  unless  it  is 
pleaded. 

By  the  Court. 

This  is  an  action  in  the  nature  of  an  action  of  repleyin, 
for  the  recovery  of  the  possession  of  certain  household  fur- 
niture. The  complaint  is  in  the  usual  form,  alleging  the 
ownership  and  right  or  possession  of  the  plaintiff,  a  demand 
that  the  defendant  deliver  the  possession  of  the  property, 
the  refusal  of  the  defendant  so  to  do,  and  her  unlawful  with- 
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holding  of  the  possession  thereof  to  the  plaintiff's  damage, 
etc.  The  answer  denies  each  of  those  allegations,  except 
the  withholding  of  the  property,  but  does  not  set  up  any 
new  matter. 

The  contract  under  which  the  parties  claim,  through  their 
respective  assignors,  is  in  substance  as  follows:  Jordan 
Peter  and  Mary  Peter,  in  consideration  of  $400,  paid  to  them 
by  Alice  Cumminsky,  agree  to  seU  to  her  the  furniture  upon 
her  payment  of  the  further  sum  of  11,284,  with  interest  at 
1|  per  cent,  per  month,  in  instalments,  specified  in  the  con- 
tract, and  she  is  to  have  the  right  to  the  use  and  possession  of 
the  furniture  so  long  as  she  shall  pay  such  installments;  ''but 
should  she  fail  to  meet  any  one  of  said  payments  at  the  time 
when  they  respectively  fall  due,  and  shall  not  pay  the  same 
within  (10)  days  thereafter,  then  and  thereupon  the  under- 
signed  shaU  be  and  are  entitled  to  at  once  re-enter  into  the 
possession  of  all  the  said  household  furniture,  articles  and 
wares;  and  all  the  moneys  paid  by  said  A.  Cumminsky  shall 
thereupon  be  and  become  forfeited  to  the  undersigned  as 
stipulated  and  liquidated  damages.*' 

This  is  not  a  82ue,  but  only  a  conti*act  for  the  sale  of  the 
property,  and  the  legal  title  to  the  property  is  not  thereby 
transferred  or  changed.  The  person  with  whom  such  a  con- 
tract is  made  has  only  such  a  right  to  the  possession  of  the 
property  as  the  contract  gives;  and  if  the  contract  provides 
that  the  right  of  possession  shall  cease  upon  the  failure  to 
perform  a  specified  condition,  the  owner  may,  upon  the  fail- 
ure of  the  other  party  to  perform  the  condition,  resume  the 
possession.  If  tne  condition  be  the  payment  of  the  pur- 
chase money  at  a  given  time  or  in  specified  instalments, 
the  failure  to  make  such  payment  entitles  the  owner  to  the 
immediate  possession  of  the  property.  The  rule  of  law  in 
this  respect  is  the  same  as  in  case  of  a  sale  on  credit,  with 
the  agreement  that  if  the  purchaser  fail  to  pay  the  purchase 
money  within  a  specified  time,  the  vendor  may  retake  pos- 
session of  the  property  sold.  (1  Pars,  on  Cont^  537,  note; 
Benj,  on  Sales,  sec.  320,  note;  IdL  sec.  343;  Preston  vs. 
Whitney,  23  Mich.  263.) 

The  Court  found  that  on  the  10th  day  of  April,  1875,  there 
was  due  from  the  defendant  to  plaintiff 's  assignors,  the  sum 
of  $43.56,  and  that  none  of  that  amount  was  paid  until  the 
30th  day  of  April,  when  125  was  paid,  and  received  in  part 
payment  thereof.  The  failure  of  the  defendant  to  pay  the 
installment  for  April  within  ten  days  after  it  became  aue,  en- 
titled the  plaintin  *s  assignors,  under  the  rule  already  stated, 
to  resume  the  possession  of  the  property.    Their  right  was 
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then  clear  and  unquestionable,  and  the  only  question  is 
whether  they  have  lost  it  by  reason  of  anything  thereafter 
transpiring.  The  Court  below  found,  as  a  conclusion  of 
law,  that  uie  receipt  of  the  $25  was  ''awaiyer  of  the  for- 
feiture claimed  by  the  plaintiff  herein,  under  the  agree- 
ment;'' and  it  found,  as  a  fact,  that  the  acceptance  of  the  $25 
was  conditional  upon  the  payment  of  the  balance  of  the  in- 
stallment on  the  following  day;  that  thereafter  the  plaintiff 
frequently  requested  the  defendant  to  pay  the  same,  but  the 
defendant  refused  so  to  do.  The  rules  of  forfeiture  do  not 
seem  to  haye  any  application  to  the  question  of  the  right  to 
the  possession  of  the  property.  Forfeiture  inyolyes  both 
the  idea  of  losing  property  by  a  delinquent  party,  and  the 
transfer  of  it  to  another,  without  the  consent  of  the  delin- 
quent. Here  the  ownership  was  not  transferred,  for  it  re- 
mained in  the  plaintiff  and  his  assignors;  nor  was  the  right 
of  possession  transferred,  for  the  defendant  had  only  such 
right  to  the  possession  as  the  contract  gaye,  which  was 
merely  the  right  to  the  use  and  possession  until  default 
shoula  be  made  in  the  payment  of  installments.  The  plain- 
tiff's right  to  the  possession  comes  from  his  ownership  of 
the  property,  and  this  right,  while  he  remains  the  owner,  is 
merely  suspended  by  yirtue  of  the  contract,  until  defendant 
shall  make  default  in  paying  the  installment;  and  thereupon 
his  right  of  possession  ceases,  but  it  cannot  be  said  to  be 
transferred  to  the  plaintiff. 

There  does  not  appear  to  be  any  ground  upon  which  it  can 
be  asserted  that  after  a  default  in  the  payment  of  an  install- 
ment at  the  specified  time,  the  payment  of  a  part  of  the  in- 
stallment will  haye  the  effect  to  waiye  the  default,  and  re- 
store the  party  to  the  rights  lost  by  the  default.  The  facts 
found,  show  beyond  controyersy,  that  at  the  commencement 
of  the  action  the  plaintiff  was  entitled  to  the  possession  of 
the  property. 

The  aefendant  offered  eyidence  to  show,  and  the  Court 
found,  that  after  the  commencement  of  the  action  the  de- 
fendant seyeral  times  tendered  the  full  amount  due,  accord- 
ing to  the  terms  of  the  contract,  at  the  time  of  the  seyeral 
tenders.  The  plaintiff's  objection  to  the  eyidence  on  the 
ground  that  the  answer  did  not  state  a  tender,  was  oyerruled. 
It  is  unnecessary,  at  this  time,  to  determine  whether  the 
tender,  if  alleged  and  proyed,  would  entitle  the  defendant  to 
relief  in  the  nature  of  equitable,  or  any  other  kind  of  relief, 
as  against  the  consequences  of  the  default  in  paying  the  in- 
stallments, but  it  is  quite  apparent  that  it  is  new  matter 
which  could  not  be  giyen  in  eyidence  without  being  pleaded; 
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and  the  Oonrt  therefore  erred  in  ovemiling  the  plaintiff's 
objection  to  the  evidence. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  trial. 

(Mr.  Justice  MoEinstbt  expressed  no  opinion.) 


[Filed  September  13,  1879.] 

[No.  10,394.] 
PEOPLE  vs.  LEEriET. 

Under  Sections  487  and  514  of  the  Penal  Code,  if  a  penion  be  conncted  of 
embezzling  a  mare,  the  punishment  is  confinement  in  the  State  Prison, 
withoQt  r^erence  to  the  yalne  of  the  property. 

Bt  the  Coubt. 

The  indictment  in  this  case  is  for  the  embezzlement  of  a 
mare,  alleged  to  be  of  the  value  of  150,  and  the  defendant 
having  been  found  guiltj  as  charged  in  the  indictment,  was 
sentenced  to  the  State  Prison  for  a  term  of  years,  and  ap* 
peals  from  the  judgment. 

It  is  insisted  that  inasmuch  as  the  property  did  not  eocceed 
$60  in  value,  the  punishment  could  not  exceed  that  for  pettit 
larceny.  But  under  Section  487  of  the  Penal  Code  the  lar- 
ceny  of  a  horse,  mare,  etc.,  is  grand  larceny,  without  refer- 
ence to  the  value  of  the  property  ;  and  Section  614  of  the 
same  code  provides  that  ''  every  person  guilty  of  embezzle- 
ment is  punished  in  the  same  manner  prescribed  for  felo- 
niously stealing  property  of  the  value  of  that  embezzled." 

Under  these  provisions,  the  stealing  of  one  of  the  enumerated 
animals,  however  inconsiderable  its  value,  can  in  no  case  con- 
stitute the  offence  of  pettit  larceny;  and  it  necessarily  results 
that  unless  the  embezzlement  of  an  animal  of  the  value  of 
160  or  less,  can  be  punished  under  Section  614,  as  for  grand 
larceny,  it  cannot  be  punished  at  all.  By  Section  603,  em- 
bezzlement is  defined  as  **  the  fraudulent  appropriation  of 
property  bv  a  person  to  whom  it  has  been  entrusted."  This 
mcludes  all  personal  property,  whether  it  be  of  great  or 
little  value;  and  it  is,  of  course,  embezzleifkent,  and  therefore 
a  public  offense,  thoujgh  the  property  be  less  than  $60  in 
value.  The  only  punishment  for  the  offense  is  that  pre- 
scribed by  Section  614 ;  and  if  under  that  section  the  em- 
b^adement  of  an  animal  worth  $60  or  less,  cannot  be  pun- 
iidied,  we  shall  have  the  anomaly  of  a  public  offense,  expressly 
declared  to  be  such  by  statute,  and  for  which  no  punishment 
has  been  provided.     Any  construction  of  the  statute  which 
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would  lead  to  so  absurd  a  result  should  be  avoided,  if  prac- 
ticable ;  and  we  find  no  difficulty  in  holding  that  under  the 
provision  that  embezzlement  ''is  punishable  in  the  same 
manner  prescribed  for  feloniously  stealing  property  of  the 
value  of  that  embezzled/'  it  was  intended  ^at  the  embesszle- 
ment  of  an  animal  worth  150  or  less  should  be  punished  as 
grand  larceny. 

We  deem  it  unnecessaiy  to  notice  the  other  points  made 
by  the  appellant. 
'    Judgment  and  order  affirmed. 

DISSENTINO  OPINION. 

When  the  propertv  feloniously  taken  exceeds  $50  in  value 
the  offense  is  grand  larceny.  But  if  the  property  so  taken 
be  taken  from  the  person  of  another  the  offense  is  grand  lar- 
ceny even  though  tne  value  be  less  than  150  ;  so  if  the  pro- 
perty taken  be  of  the  equine  species  the  offense  is  grand  lar- 
ceny, regardless  of  the  actual  value  of  the  animal  stolen. 
(Penal  Code,  Sec.  487.)  The  statute  in  these  last  two  cases 
has  ignored  mere  value  in  defining  the  offense  of  grand 
larceny, 

But  in  the  offense  of  embesdement  the  feature  of  value  is 
preserved.  '*  Every  person  guilty  of  embezzlement  is  pun- 
ishable in  the  manner  prescribed  for  feloniously  stealing 
property  of  the  value  (not,  as  I  conceive,  of  the  mere  cfe- 
scription  or  character)  of  that  embezzled,"  etc.  (Section 
514.)  Now  it  is  set  forth  in  the  indictment  that  the  value  of 
the  mare,  which  is  the  subject  of  the  embezzlement  charged, 
did  not  exeeed  the  sum  of  150,  and  yet  the  ludgment  of  the 
Court  below  which  is  now  affirmed  here,  is  that  the  prisoner 
be  imprisoned  in  the  penitentiary  as  though  the  mare  had 
been  stolen  instead  of  embezzled.  If  the  embezzlement  of 
the  mare  in  question  be  a  felony  regardless  of  her  i&ctual 
value,  for  the  reason  that  she  might  have  been  stolen,  and  if 
stolen,  the  stealing  would  have  been  a  felony,  then  tiie  em- 
bezzlement of  any  trinket  or  article  of  wearing  apparel,  how- 
ever small  its  value,  will  also  be  a  felony,  for  the  reason  that 
it,  too,  might  have  been  stolen  from  the  person  of  its  owner, 
in  which  case  it  w6uld  have  constituted  grand  larceny  j)er  se. 

Without  now  entering  upon  a  more  extended  discussion  of 
the  question,  I  must  dissent  from  the  opinion  and  judgment 
of  the  majority  in  this  case. 

Wallace,  C.  J. 
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United  States  Oircuit  Court 

DISTBICT  OF  OBEOON. 


Wedkesdat,  ISeptboibeb  3,  1879 


fNo.  486.1 

BOBEBT  ALEXANDEB, 

vs. 
SAMUEL  B.  KNOX  m  place  of  GEOEGE  T.  SEABS. 

(1.)  ConvTT.  A  ooanty  in  Oregon  is  a  body  politic,  and  may  in  the  ezerciM 
of  the  powers  giyen  by  statute,  take  a  note  or  bond  and  mortn^ge,  and 
enforce  the  same  by  the  ordinary  legal  proceedings  in  the  com-ts. 

(2.)  8cHOOL  Fuvn.  In  1858  the  only  fund  which  a  connty  treasurer  was 
authorized  by  law  to  loan  was  the  common  school  fund  in  his  custody, 
arising  from  the  sale  of  sections  16  and  36,  and  in  doing  this  he  was 
the  agent  of  the  territory — ^the  trustee  of  the  fund — and  rol  the 
county,  and  a  suit  to  enforce  the  obligation  of  such  note  and  mortgage 
should  haye  been  brought  in  the  name  of  such  treasurer. 

(3.)  pLAiMTiFr.  A  suit  brought  in  the  name  of  a  plaintiff  who  is  neither  a 
natural  nor  an  artificial  person  is  a  nullity,  and  therefore  a  suit  by  the 
"Board  of  County  Commissioners  of  Lane  county"  in  1863  to  en- 
force a  note  and  mortgage,  given  to  the  treasurer  of  that  county  upon 
a  loan  of  school  funds  was  a  nullity,  and  could  not  support  a  decree 
for  any  relief. 

(4.)  JunoKSNT.  The  judgment  of  a  court  of  general  jurisdiction  is  pre- 
sumed to  have  been  rightly  given  upon  sufficient  pleadings  and  process 
until  the  contrary  appears,  and  therefore  where  it  appears  that  a  decree 
might  have  been  given  either  in  a  suit  which  was  a  nullity  for  want  of 
a  real  plaintiff,  or  in  another  which  was  not,  this  presumption  is  suf- 
ficient to  sustain  the  validity  of  the  same. 

(5.)  JuDomBirr  Boxx.  The  certificate  of  the  clerk  is  not  evidence  of  the 
ohaiacter  or  legal  effect  of  the  paper  to  which  it  appended — as  for  in- 
stance, that  it  is  a  eopy  of  judgment  roll,  but  only  that  it  is  a  true 
copy  of  the  original  on  iUe  in  his  office,  and  as  to  what  it  is,  it  must 
speak  for  itself. 

(6.)  Claiic — DOKATiOM.  The  boundaries  of  a  claim  under  the  donation  act 
are  a  part  of  the  public  surveys  of  the  country  and  a  description  of  a 
traet  of  land  as  aelaim  No.  70,  in  township  20  south,  of  range  3  west, 
is  sufficiently  certain  in  a  decree  or  elsewhere. 

(7.)  Donation — wifk's  sbaxs.  Where  aelaim  was  taken  up  by  a  married 
settler  under  $  5  of  the  donation  act  after  January  20,  1852,  and  the 
wife  died  before  January  30,  1854,  and  before  the  completion  of  the 
reaidenoe  and  cultivation  required  by  the  act,  her  share  of  the  dona- 
tion was,  by  virtue  of  the  act  of  January  20,  1852  (8es.  Laws,  p.  64), 
her  separate  property,  and  upon  her  death  descended  to  her  heirs  un« 
affected  by  any  claim  of  the  nusband  on  account  of  the  marriage,  as 
directed  by  the  common  law. 

Jddi8(m  C.  Otbbe  end  W.  Scott  Beehe  for  the  Plaintiff. 
Bufus  MaUory  and  Hcrace  Knox  for  the  defendant. 

DsADTy  J.,  delivered  the  opinion  of  the  Court. 
This  action  ia  brooght  by  the  plaintiff,  a  citizen  of  Cali- 
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f omia,  against  the  defendant,  a  citizen  of  Oregon,  to  recover 
the  possession  of  a  half  section  of  land,  situate  in  Lane 
county,  the  same  being  the  donation  claim  of  Bobert  Alex- 
ander and  Sarah,  his  wife,  numbered  70,  and  lying  in  sections 
35  and  46,  in  township  20  south,  of  range  3  west  of  the 
Wallamet  meridian. 

The  action  was  commenced  against  the  tenant,  George  T. 
Sears,  when,  on  his  application,  the  landlord,  Samuel  B. 
Kdox,  was  made  defendant  in  his  place.  In  the  pleadings 
ejkch  party  alleges  that  he  is  the  owner  of  the  premises  and 
the  other  is  not. 

The  case  was  heard  by  the  Court  without  a  jury. 

From  the  evidence  it  appears  that  the  plaintiff  went  on  the 

f  remises  on  September  1,  1852,  as  a  married  settler  under 
5  of  the  donation  act,  and  resided  upon  and  cultivated  the 
same  for  four  years,  as  required  by  said  act,  and  that  his 
wife,   Sarah,  died  thereon  in  1853;  that  on  September  27, 
1867,  the  officers  of  the  proper  land  office  issued  a  patent 
certificate  to  said  plaintiff  and  wife  for  said  premises— the 
north  half  to  the  husband  and  the  south  one  to  the  wife — 
and  that  on  June  14,  1877,  a  patent  for  the  premises  issued 
in  pursuance  of  said  certificate;  that  on  November  17,  1858, 
said  plaintiff  made  his  promissory  note  to  the  treasurer  of 
Lane  countv  for  $800,  payable  three  years  from  date,  with 
interest  at  the  rate  of  ten  per  cent,  per  annum,  and  to  secure 
the  pavment  of    the    same,    together  with  his  then  wife 
Susanab,  on  the  date  last  aforesaid,  executed  and  delivered 
to  the  said  treasurer  a  mortgage  of  said  premises;  that  on 
October  8,  1863,  a  suit  was  commenced  against  said  plaintiff 
and  wife  in  the  Circuit  Court  for  said  county,  to  enforce  the 
lien  of  said  mortgage,  by  filing  a  complaint  therein,  in  the 
name  of  the   *' Board  of  County  Commissioners  of    Lake 
County,'*  and  on  the  same  day  a  summons  likewise  entitled, 
was  placed  in  the  hands  of  the  proper  officer,  who,  on  Octo- 
ber 16,  1863,  returned  thereon  tnat  he  had  duly  served  the 
same  on  said  plaintiff  on  October  9;  that  on  October  30, 
1863,   for  want  of  an  answer  a  decree  was  given  in  said 
court  entitled,  "Lane  County,  pl'ff.,  vs.  Bobert  Alexander, 
deft.,'*  directing  the  sale  of  said  "  mortgaged  premises  "  and 
that  the  proceeds  be  applied  to  the  payment  of  the  costs  and 
expenses  of  the  suit,  and  $1,079.50  paid  to  the  complainant, 
with  interest    from   date;  that  on  September  1,  1866,  in 
pursuance  of    said   decree  said  premises    were   duly  sold 
to  one  J.   W.   Matlock,    for   the  sum  of    $1,200,   and   on 
October  25,   1866,   said  sale  was  duly  confirmed;  that  on 
July  27,   1867,  in  pursuance  of  said  sale  and  coiid&rmation 
said  premises  were  by  the  Sheriff  duly  conveyed  to  said 
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Matlock,  who  afterwards,  on  Jnse  22,  1867,  in  consideration 
of  the  snm  of  11,060  conveyed  to  the  defendant,  Samuel  B. 
Knox,  all  the  interest  of  the  plaintiff  therein  on  September 
1,  1866,  and  that  afterwards,  on  March  20,  1867,  said  de« 
fendant,  Knox,  by  means  of  proper  conveyances  acquired  all 
the  interest  in  the  premises  of  t&e  six  children  and  heirs  to 
plaintiff's  deceased  wife,  Sarah. 

The  plaintiff  puts  his  right  to  recover  upon  the  ground  that 
the  decree  upon  which  the  premises  were  sold  to  Matlock  is 
void,  because:  (1.)  The  county  of  Lane  had  no  power  or 
authority  to  loan  money  or  to  take  or  own  a  mortgage;  (2) 
The  decree  was  given  in  a  suit  in  which  **  Lane  County  "  was 
the  plcdntiff,  whue  it  appears  from  the  records  that  the  only 
suit  then  pending  upon  said  note  and  mortgage  in  said  court 
for  Lane  county,  was  one  in  which  the  '*  Board  of  County 
Commissioners  of  Lane  counfy  '*  was  plaintiff.  Before  con- 
sidering those  questions,  it  may  be  well  to  state  the  right  of 
the  plaintiff  in  the  premises  at  the  date  of  this  mortgage,  a 
point  upon  there  was  some  conflict  and  uncertainly  in  the 
opinion  of  counsel. 

The  donation  act  made  no  provision  for  the  descent 
or  disposition  of  the  wife's  share  for  the  donation  in  case 
of  her  death  before  the  completionof  the  residence  and 
cultivation  required  by  the  act.  At  the  death  of  Sarah — 
1863 — she  was  seized  of  an  estate  of  inheritance — a  con- 
ditional fee  in  her  share  of  the  donation — the  condition 
being,  that  her  husband  should  complete  the  necessary  resi- 
dence and  cultivation  thereon.  There  being  then  no  statute 
in  Oregon  regulating  descent  of  real  property,  the  subject 
was  regulated  by  the  rules  of  common  law.  According  to 
these,  tne  property  descended  to  her  children,  as  her  heirs, 
to  the  exclusion  of  her  husband.  Neither  did  the  latter  ac- 
quire a  life  estate  in  the  premises  as  tenant  thereof  by 
the  courtesy.  For,  by  the  act  of  January  20,  1862,  (Ses, 
Laws,  p.  64,^  it  was  provided  that  ''  all  right  and  interest  of 
the  wife"  in  the  donation  ''be  and  is  hereby  secured  to  the 
sole  and  separate  use  and  control  of  the  wife."  The  share  of 
the  wife,  Sarah,  in  this  donation  was  acquired  after  the 
passage  of  this  act,  and  by  the  necessary  operation  of  it  the 
husband  was  precluded  from  taking  any  interest  in  it  by  vir- 
tue of  the  marriage.  And  although  this  act  was  repealed  on 
January  30,  1864,  and  g  30  of  the  act  of  January  16,  1864, 
in  relation  to  estates  (Or.  Laws,  p.688,)  gave  the  husband 
an  estate  for  life  in  the  inheritance  of  the  wife,  of  which 
they  were  both  seized  in  her  right,  ''  as  tenant  thereof  by  the 
courtesy,"  whether  they  had  "  issue  bom  alive  or  not,*'  stilly 
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in  this  case,  Uie  wife  having  died  before  such  repeal  and  en- 
actment, and  her  inheritance  having  in  the  meantime  de- 
scended to  her  children  without  any  interest  therein  on  the 
part  of  her  husband,  their  rights  could  not  be  affected 
thereby.  (Fields  vs-  Sguirea,  I  Deady,  377-382;  Wythe  vs. 
Smith,  4  Saw.  21.) 

It  follows  from  these  premises  that  the  plaintiff  never  had 
anv  interest  in  the  wife's  donation,  and  is  therefore  not  en- 
titled to  the  possession  of  the  same,  and  that  the  defendant 
having  acquired  the  interests  of  her  heirs  therein,  is  the 
owner  of  tne  same  independent  of  the  Sheriff's  deed. 

As  to  the  remaing  quarter  section — ^the  husband's  share  of 
the  donation — the  case  will  now  be  considered  upon  the 

!)laintiffs  objections  to  the  validitv  of  the  decree.  By  the 
aws  of  this  State  each  county  therein  ''is  a  body  politic 
and  corporate  "  for  the  purpose,  among  other  things,  of  pur- 
chasing and  owning  properW,  real  and  personal,  for  the  use 
thereof,  and  of  making  "all  necessaiy  contracts"  and  doine 
"all  other  necessary  acts  in  relation  to  the  property  and 
concerns  of  the  county"  (Or.  Laws,  5.  535);  and  the  County 
Court,  as  the  representative  of  the  county,  has  the  power  ^  to 
provide,  among  other  things,  for  the  erection  and  furnishing 
of  all  necessary  public  buildings,  bridges,  the  maintenance 
and  employment  of  the  poor,  the  management  of  the  county 

Sroperty,  funds  and  business,  and  to  compromise  for  any 
ebt  or  damages  due  the  county  (Or,  Civ.  Code,  8  870).  The 
county  sues  and  is  sued  in  its  name  under  the  direction  of 
the  County  Court  (Id.  g  871),  and  may  maintain  an  action 
accruing  to  it  upon  a  contract  made  with  it  (Id.  §  346.) 

From  this  summary  of  the  powers  of  a  countjr,  it  is  ap- 
parent that  it  must  have  the  authority  in  many  instances  to 
take  notes  and  mortgages,  and  enforce  them  by  the  usual  and 
proper  l«gal  proceemngs.  To  show  this,  it  is  only  necessary 
to  suggest  a  few  cases.  For  instance,  the  county  may  let  a 
contract  to  construct  a  building  or  bridge,  and  may  therefore 
take  a  note  or  bond  and  mortgage  as  security  for  the  due 
performance  thereof;  it  may  compound  a  debt  due  the 
county  by  the  sureties  of  a  defaulting  officer,  and  may  of 
course  tase  a  note  and  mortgage  for  the  sum  accepted  in  lieu 
of  the  whole  debt;  it  may  also  accumulate  a  fund  by  a 
limited  tax  during  a  period  of  years  wherewith  to  construct 
an  expensive  bridge  or  building,  and  may  in  the  meantime 
loan  tne  fund  as  it  is  collected  upon  the  note  and  mortgage. 
These  acts  are  necessarily  incidental  ty  the  powers  expressly 
l^ranted  to  the  county.  Indeed,  the  last  instance  is  probably 
included  in  the  express  power  to  manage  and  care  for  "the 
county  property,  funds  and  business." 
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From  the  oomplaint  in  the  case  of  the  Board  of  Commid-- 
monera  vs.  Alexander,  it  appears  that  the  note  and  mortgage 
fined  on  were  given  to  the  county  treasurer.  B j  g  20  of  the 
act  of  August  14,  1848  (9  Stat.,  823 J  it  was  provided  that 
sections  16  and  36  of  the  public  lands  of  the  territory,  should 
be  '' reserved  for  the  purpose  of  being  applied  to  the 
schools**  therein.  By  the  act  of  January  Y,  1866,  (Ses. 
Laws,  p.  69),  it  was  provided  that  the  school  lands  in  the 
various  counties  should  be  disposed  of  by  the  County  Sup- 
erintendents of  schools  and  the  proceeds  deposited  with  the 
Territorifld  Treasurer;  and  by  the  act  of  January  30,  1868, 
(Ses.  Laws,  p.  43,  j  that  said  proceeds  should  be  paid  iiitd 
the  county  treasury,  and  it  was  also  thereby  made  the  duty 
of  the  respective  County  Treasurers  to  loan  the  same  under 
certain  regulations  therein  prescribed  upon  note  and  mort- 
gage for  a  period  not  exceeding  three  years. 

The  only  money  which  a  County  Treasurer  was  authorized 
by  law  to  loan  at  the  date  of  this  note  and  mortgage  was  this 
school  fund,  and  the  reasonable  inference  is  that  such  was  the 
character  of  the  money  loaned  to  Alexander.  These  funds 
belonged  to  the  territory  in  trust  for  the  benefit  of  the  com- 
mon schools  of  the  country,  and  the  fact  that  the  Legisla- 
ture employed  the  County  Superintendents  to  dispose  of  the 
lands,  and  the  County  Treasurers  to  keep  and  loan  the  funds 
arising  therefrom,  did  not  make  them  tne  property  of  the 
county,  or  authorize  it  to  bring  suit  upon  a  note  and  mort- 
gage made  to  the  County  Treasurer  therefor.  In  the  ab- 
sence of  any  statute  to  tne  contrary,  the  suit  upon  this  Alex- 
ander note  and  mortgage  should  therefore  have  been  brought 
in  the  name  of  the  County  Treasurer.  But  the  validity  of 
this  note  and  mortgage,  and  of  the  right  of  Lane  County  to 
sue  upon  it,  was  necessarily  involved  in  the  decree  of  the 
Circuit  Court,  and  is,  therefore,  conclusively  determined  by 
it,  whenever  the  (question  arises  collaterally.  (Semple  vs. 
Bank  of  B.  C7.,  decided  in  this  Court,  March  26,  1878;  Crom-' 
weU  vs.  County  of  Sac.,  4  Otto,  362.)  In  the  former  case  the 
Court  said:  ''The  Court,  even  if  there  had  been  no  de- 
fense interposedi  must,  in  giving  its  decree,  have  determined 
that  the  bank  had  capacity  to  sue,  and  iJiat  the  note  and 
mortgage  were  valid.  This  much  at  least  was  necessarily 
induaed  in  the  decree,  and  without  determining  these  two 
questions  in  this  way,  the  Court  could  not  have  pronounced 

Iv. 

During  the  territorial  government,  the  county  was  rep- 
resented and  its  business  faransacted  by  a  board,  called  ''The 
Board  of  County  Commissioners;"  but  by  the  Constitution 
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of  the  State  Govemment,  this  tribunal  was  superseded  by 
the  Countj  Court.  At  the  date  then  of  the  commencement 
of  the  suit  against  Alexander^  in  the  Lane  County  Circuit 
Court,  there  was  no  such  person,  either  natural  or  artificial, 
as  the  ''  Board  of  County  Commissioners  of  Lane  Count j^** 
and,  therefore,  the  suit  commenced  its  name,  was  without  a 
plaintiff,  and  a  mere  nullity.  (Proprietors  qj  the  Mexican  MiU 
vs.  Yellow  Jacket  S.  M.  Co.,  4  Nev.,  42.) 

Of  course,  if  the  decree  enforcing  the  lien  of  the  mort- 
gage, although  entitled  Lane  County  ys.  Alexander,  was  actu- 
ally ffiven  in  the  suit,  entitted  Board  of  County  ComnUssum- 
era,  ax,,  vs.  Alexatuier,  then  it  is  null  and  void,  also. 

i?he  only  question  then  open  to  consideration  in  the  case 
is  whether  the  decree  was  given  in  such  suit  or  not. 

The  decree  and  suit  being  in  favor  of  different  plaintiflb, 
are  not  presumed  to  be  a  part  of  the  same  proceedings,  al- 
though the  subject  matter  appears  to  be  tne  same.  For 
aught  that  appears,  the  suit  by  the  Board  of  Commissioners 
may  have  been  dismissed,  or  abandoned  as  a  mistake,  and 
another  one  brought  in  the  name  of  the  county,  in  which  this 
decree  was  duly  given. 

The  Circuit  Court  of  Lane  .County,  is  a  Court  of  general 
jurisdiction,  and,  therefore,  the  presumption  is  in  favor  of 
the  regularity  of  its  proceedings.  In  such  a  Court,  all 
things  are  presumed  to  have  been  rightly  done.  {MiUer  vs. 
U.  a.,  11  Wall.,  299.)  Therefore,  the  presumption  is  that 
the  decree  in  question  was  duly  given  in  a  sufficient  proceed- 
ing; and  if,  from  the  records,  it  appears  that  such  a  decree 
might  have  been  given,  in  either  a  suit  bv  the  Board  of  Com- 
missioners, or  Jjkne  County,  against  idexander,  the  pre- 
sumption is  that  it  was  given  in  the  latter,  rather  than  the 
former,  because  that  would  be  legal,  and  the  other  not. 

But  the  plaintiff  contends  that  it  appears  affirmatively, 
from  the  record,  that  this  decree  was  given  in  the  suit  of  the 
Board  of  Commissioners  against  Alexander.  The  ground  of 
this  claim  is,  that  the  Cle^  of  the  Circuit  Court  of  Lane 
County  has  appended  to  a  copy  of  the  complaint,  summons 
and  return  thereon,  in  said  case,  and  the  decree  in  Lane 
County  against  Alexander,  an  official  certificate  of  the  date 
of  April  14,  1879,  to  the  effect,  that  he  has  carefully  com- 
parea  said  copies  "  with  the  original  judgment  roll,  in  the 
suit  of  La7ie  Couuty  vs.  Robert  Mexander,^^  then  on  file  in  this 
office,  and  that  they  are  correct  copies  of  the  whole  thereof; 
and  further,  that  according  to  the  records  and  files  of  his 
office,  no  other  paper  than  these  "  was  ever  filed  or  made  in 
said  suit.*' 
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In  this  eertifioate,  the  Clerk  does  imjMedly  assert  that  there 
is,  in  his  office,  a  judgment  roll,  constituted  by  the  papers  of 
which  these  are  copies,  and  the  argument  from  this  fact  is, 
that  it  is  condusiye  evidence  that  the  decree  entitled  Lane 
County  vs.  AleooandcTj  was  really  given  in  the  suit  of  the 
Board  of  Commissioners  against  Alexander,  and  is,  there^ 
fore,  void — such  suit  being  a  nullity  for  want  of  a  plaintijBT. 

But  can  the  Clerk  certify  that  there  is,  or  is  not,  a  judg* 
ment  roll  on  file  in  his  office,  or  that  any  given  number  or 
kind  of  papers  therein,  constitute  such  a  roll  ?  It  is  clear^ 
in  my  judgpent,  that  he  cannot.  The  only  fact  of  which  his 
certificate  is  evidence,  is  that  the  paper  to  which  it  is  ap- 
pended, is  a  true  copy  of  the  origmal,  then  on  the  files  or 
reeords  of  his  office.  Being  the  custodian  of  the  original, 
he  is  authorized  to  make  a  copy  thereof,  and  his  certificate  is 
proof  of  that  fact.  (Or.  Civ.  Code,  g  6689,  720,  788.)  But 
with  this  his  power  ends;  and  whether  the  paper  is  a  judg- 
ment roll  or  not,  must  be  determined  by  itseli.  If  a  Clerk 
certifies  that  a  paper  is  a  true  copy  of  an  entry  in  the  rec- 
ords of  his  office,  and  that  the  same  is  a  judgment  in  a  par- 
ticular action,  the  latter  part  of  such  certificate  is  extra-offi- 
cial, and  of  no  effect.  For  whether  such  an  entry  is  in  law 
a  judgment  in  the  particular  action  mentioned,  or  at  all,  is  a 
question  of  law  to  be  determined  by  the  Court,  when  and 
where  it  may  arise,  and  not  the  Clerk. 

What  constitutes  a  judgment  roll,  and  when  and  bv  whom 
it  shall  be  made,  is  set  forth  with  particularity  in  §  269  of 
the  Or.  Civ.  Code.  It  provides  that  the  *^  Cleti  shall  prepare 
And  Me  in  his  office  the  judgment  roll,**  before  the  next  term 
of  the  Court  after  docketing  the  same. 

The  power  of  the  Clerk  to  make  this  does  not  extend  be* 
jond  the  next  term,  unless  perhaps,  upon  an  order  of  the 
Court  allowing  the  same  to  be  done  thereafter.  When  the 
complaint  is  not  answered  the  roll  is  made  by  attacking  to- 
gether the  complaint,  summons,  proof  of  service,  and  a  oopj 
of  the  entry  of  judgment.  But  such  papers  do  not  consti- 
tute a  judgment  roll  unless  they  have  been  identified  and  at- 
tached together  by  the  Clerk  as  the  complaint,  summons, 
and  judgment,  in  a  particular  case.  But  this  is  not  all. 
These  papers,  when  so  collated,  must  be  marked  as  the 
judgment  roll,  by  being  enclosed  in  a  blank  sheet  of  paper 
with  **  the  name  of  the  Court,  the  term  at  which  judgment 
was  given,  the  names  of  the  parties  to  the  action,  and  the 
title  thereof,  for  whom  judgment  was  given,  and  the  amount 
or  nature  thereof,  and  tne  date  of  ito  entry  or  dock- 
eting"* endorsed  thereon;  and  then  the  roll  being  prepared^ 
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nrasl  be  )Qee?  by  the  Cleric  as  suoh.  But  the  judgmentr  ex- 
isted before  judgment  roll,  and  is  valid  withont  it. 
.  IMed  by  this  statate  there  is  no  judgment  roll,  so  far  as 
appears,  in  either  the  Board  of  Commissioners  or  Lane 
Cfounty  against  Alexander.  There  are  copies  of  some  papers 
here  from  both  cases,  but  there  is  no  judgment  roU  in  either 
of  them.  Neither  is  there  any  sufficient  evidence  that  there 
never  was  any  other  papers  on  file  in  either  case.  The  cer- 
tificate of  the  Clerk  is  not  nor  could  not  be  absolute  upon 
that  point,  but  is  only  according  to  the  present  records  and 
files  of  his  office.  Further  than  this  tne  Clerk  could  not 
certify.  But  the  preserd  absence  of  a  complaint,  summons 
and  proof  of  a  complaint,  summons  and  proof  of  service  in 
the  suit  of  Lane  ComUy  vs.  Jlexander^  from  the  files  of  Lane 
County  Court  is  not  sufficient  evidence  that  they  were  never 
there,  in  the  face  of  the  presumption  to  the  contrary  arising 
from  the  fact  that  there  is  a  final  decree  in  that  suit  of  rec- 
ord. The  presumption  being,  that  this  decree  was  rightly 
given,  until  the  contrary  appears,  it  follows  that  it  must  nave 
been  given  upon  proper  pleadings  and  process.  And  the 
mere  met  that  the  Clerk  of  the  Court,  after  the  lapse  of  six- 
teen years,  is  unable  to  find  such  pleadings  or  process  on  file 
in  his  office,  or  any  evidence  from  the  records  and  files 
thereof,  that  they  ever  were  there,  is  not  sufficient  to  neu- 
tralize or  overcome  such  presumption. 

Objection  was  also  maae  to  this  decree  for  the  want  of 
certainty  in  the  description  of  the  premises  directed  to  be 
sold,  and  the  amount  to  be  paid  the  plaintiff  therein.  The 
description  of  thepremises  is  as  follows:  **  Claim  No.  70, 
in  T.  20  S.,  B.  3  W.,  of  the  Wallamet  meridian."  The  sur- 
vey of  a  doilation  claim  is  a  part  of  the  public  surveys  of 
the  country,  and  therefore,  a  description  of  a  tract  of  land 
Iks  claim  No.  70,  in  a  certain  township  and  ran^e^  is  just  as 
certain  as  a  description  by  reference  to  a  certain  section  in 
said  township  and  range.  The  word  '*  claim,"  in  the  sur- 
veys under  the  donation  act,  is  used  to  designate  a  tract  of 
land  claimed  by  a  settler  under  such  act — ^a  donation  claim. 
The  premises  are  so  described  in  the  patent  certificate,  and 
patent;  and  it  is  equally  as  certain  as  one  by  the  section  or 
subdivision  thereof. 

.  The  decree  directs  that  the  premises  be  sold,  and  that  out 
of  the  proceeds,  the  plaintiff  therein  be  paid  $1,079.50,  with 
interest  from  date.  There  is  no  uncertainty  in  the  decrfte  in 
this  particular. 

There  must  be  a  finding  for  the  defendant,  that  he  is  the 
owner  of  the  premises. 


tdtxt  (!$0a)St  ^m  l0ttmal 


Vol.  4.  Ssftbmbsb  27,  1879.  No.  6; 

■  *  ■  ■     ■  ■  — ^— ^^^— ^^^^^^^    ■  ■      1    ^   ^■^■^^■IIBI   1.  Illll  ■■  ■  ■■■■■  »m,^  MM..  I  I    — — ^-^— ^— ^  II  ■   »  ^  I  ^^»^^i^— ^^ 

Gorrent  Topics. 

The  fall  rettims  of  the  recent  election  shows  the  following 
gentlemen  elected,  constituting  the  Supreme  Bench :  Chief 
Justice,  Bobert  F.  Morrison;  Associate  Justices,  Saml  B. 
McKee,  E.  M.  Boss,  J.  B.  Sharpstein,  James  D.  Thornton, 
£•  W.  MoKinstry  and  M.  H.  Myrick.  These  gentlemen  are 
Democrats,  with  the  exception  of  Judge  Myrick,  who  is  Be- 
publican. 

After  a  careful  reading  of  the  Constitution,  it  must  be 
conceded  that  the  municipal  officers  elected  at  the  recent 
election  enter  into  office  on  the  first  Monday  in  December 
next,  and  hold  for  a  term  of  two  years.  They  are  not  Con- 
stitutional officers,  but  are  elected  under  the  laws  existing 
prior  to  the  adoption  of  the  Constitution,  and  not  effected 
thereby  (the  Consolidation  Act).  But  the  Superior  Judges 
for  this  county  are  Constitutional  officers,  and  their  terms, 
six  years,  begin  in  January,  1880.  They  must  oast  lots, 
however,  and  go  out  of  office  each  two  years.  The  term  is 
also  subject  to  a  reduction  of  one  year.  Thus  it  appears 
that  four  of  them  hold  office  for  a  term  of  one  year  only. 

A  FEW  days  ago  a  contract  arose  in  one  of  the  Courts  of 
this  city  between  two  Chinamen.  The  plaintiff  urged  the 
CoFurt  to  swear  the  defendanj^  according  to  the  customs  of  the 
country  of  the  defendant,  insisting  that  otherwise  the  de- 
fendant would  have  no  regard  for  truth,  not  considering  our 
form  of  oath  binding  at  all  upon  the  conscience.  The  Court 
refused,  and  had  the  oath  administered  according  to  our 
customs  and  laws.     The  witness  made  denials  to  certain 

material  allegations.  Afterward  the  Court  was  shown  a 
statute  which  made  it  discretionary  to  allow  a  witness  to  be 
sworn  according  to  the  rules  of  ms  own  country,  and  con- 
tinued the  case  until  one  day  next  week,  at  which  time  the 
imposing  ceremony  of  cutting  off  the  head  of  a  chicken  will 
be  performed  with  intent  to  force  truth  from  the  celestial. 
Here  we  may  hare  an  opportunity  to  know  the  effioct  of  such 
a  custom. 
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EMGEBILITT   OF   WOBKINOMEN13   CANDIDATKS. 


Did  the  Workingnien^a  Candidates  who  promised  to  remii  portions 
of  this  sakofies,  render  themselves  ineligtble  to  the  office  to 
which  elected? 


An  editoral  in  the  AUa,  of  the  9th  inst.,  intimates,  upon 
the  authority  of  several  'adjudicated  cases  that  promises  of 
the  kind  are  a  species  of  bribeiy,  and  disqualifies  the  candi- 
date from  office.''  The  question  involred  is  of  great  interest 
and  public  concern,  and  invites  investigation.  Should  the 
conclusions  reached  in  that  editorial,  or  more  properly,  the 
conclusions,  in  the  case  of  the  State  against  Collier,  8u- 

£reme  Court  of  Missouri,  June,  1879,  and  similar  cases, 
lerein  cited  and  republished  in  the  Pacifio  Coast  Law 
JouBNAL,  -of  July  12th,  1879,  remain  unquestioned,  it  is 
evident,  from  the  similarit?  of  the  facts,  in  those  cases,  and 
those  of  the  successful  norkingmen's  candidates  in  Cali- 
fornia, that  the  latter  have  not  only,  with  amazing  short- 
sightedness, stipulated  away  their  eligibility,  but  are  also  in 
imminent  danger  of  suffering  permanent  disqualification, 
and  of  incurring  punishment  for  offering  bribes  to  procure 
their  election  or  appointment. 

When  a  party  hsA  usurped,  or  intruded  into  a  public  office, 
it  becomes  the  duty  of  the  Attorney  General,  in  the  name  of 
the  people  of  the  State,  upon  his  own  information,  or  that 
of  a  private  party,  to  bring  an  action  for  the  removal  of 
the  usurper  or  unlawful  incumbent,  with,  or  without  refer- 
ence to  the  person  claiming,  or  bein^  rightly  entitled  to  the 
office,  concerning  which  the  proceedings  are  had. 

It  is  manifest  that  the  opportunity  of  testing  tiie  question 
is  a  most  excellent  one. 

What  is  the  precise  effect  when  the  candidate  receiving  the 
highest  number  of  votes  is  ineligible,  has  never  been  satis- 
factorily settled.  In  fact,  the  law  generally  in  such  cases  is 
crude  and  indeterminate,  depending,  probably,  too  much  on 
the  political  prejudices  and  animosities  incident,  as  a  rule, 
to  contested  election  cases,  and  relying  too  much  on  the  Ein* 
glish  cases,  where  all  voting  is  open,  and  not  secret,  as  in 
most  of  the  States  of  the  American  Union.  In  several  of 
our  American  cases  it  has  been  held  that  if  the  ineligibility 
is  notorious,  so  that  the  electors  must  be  deemed  to  have 
voted  with  full  knowledge  of  it,  the  votes  for  the  ineligiUe 
candidate  must  be  deckled  void,  and  the  next  highest  can- 
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didale  is  ehosen.    This,  with  certain  exceptions,  onght  4o  be 
the  role,  and  it  is  eminent! j  fHroper.  ' 

The  rights  of  the  contestant  are  only  certain  when,  and  in 
such  cases,  that  by  the  connt  it  is  asceortained  that  a  particu** 
lar  nomber  of  illegal  yotes  were  oast,  withoitt  which  the  in- 
onmbent  would  not  have  had  sufficient  number  to  secure  a 
majority  oyer  his  riyal  candidate.  Under  such  a  state  of 
facts,  the  ouster  of  the  incumbent  is  followed  by  establish- 
ing  tiiie  right  of  the  contestant  to  the  office  in  dispute  for  the 
manifest  reason  that  such  illegal  yotes  are  mere  nullities,  and 
count  for  naught. 

To  briefly  summarise  the  facts  in  the  case  of  the  State 
against  Gouier:  He  was  nominated  for  Probate  Judge  of 
Galloway  County,  Mo.  The  uer^uisites  of  this  office  were 
worth  $2,600  per  annum,  but  Collier  pledged  himself  to  the 
nominating  conyention  that  he  womd  act  for  the  sum  of 
$1,200  a  year.  He  ran  on  the  ^'  Low  Salary  Democratic  Tick- 
et, "  and  was  elected. 

The  Attorney  Oeneral  of  Missouri,  on  Februry  7,  1879, 
filed  information  in  the  Supreme  Court  for^i  writ  of  quo  war-- 
rcaUOf  alleging  that  two  hundred  yoters  and  tax*payers  of 
the  county,  who  would  otherwise  haye  yoted  for  Collier's 
riyal,  changed  their  purpose,  and  yoted  for  him,  and  who, 
but  for  sucn  offSers  and  acceptance,  would  neyer  haye  been 
elected,  and  upon  complaint,  setting  forth  these  facts,  prayed 
for  judgment  of  ouster.  To  the  complaint,  Collier  de* 
murred,  but  the  Supreme  Court  oyemued  the  demurrer. 
The  reasons  relied  on  by  the  Court  were  those  of  a  similar 
case  in  36  Wisconsin  Beports,  213,  the  Court  there  holding 
that  a  candidate  going  before  the  people  under  such  a  prom* 
ise,  appealed  not  to  the  fair  and  honest  judflonent  of  the  yo- 
ters touching  lus  qualifications  for  the  office,  but  to  the 
cheapness  with  which  he  would  discharge  his  judicial  duties, 
thus  making  the  office  one  of  bargain  and  sale.  None  of 
these  decisions  exactly  subscribe  to  the  legal  criminality  of 
the  bribery,  but  insist  that  it  inyolyes  such  moral  turpitude, 
tad  is  so  grossly  aminst  public  policy  as  to  disqualify  an 
inenmbent  of  an  office  solicited  and  procured  in  this  man- 
ner. 

In  Uie  case  of  TudDer  ys.  Aiken,  (7  New  Hampshire,  140,) 
concerning  a  practice  which  had  obtained  of  sellmg  the  office 
of  Constable  to  the  highest  bidder,  and  of  Collector,  to  the 
lowest,  the  Court  sajrs:  '*  It  has  a  tendency  to  diyert  the 
attention  of  the  yoters  from  the  qualifications  of  the  candi- 
dates to  the  terms  on  which  they  will  consent  to  serye,  and 
makes  the  choice  turn  upon  considerations  which  ought  not 
to  haye  any  influence." 
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Sufficient  reference  is  here  made  to  show  the  reasons  npon 
which  4he  Courts  base  their  condemnation  of  the  pzacticey 
but  the  extent  which  the  courts  hare  ffone  in  vacating  offices 
affected  by  such  circumstances,  is  of  doubtful  sanction  iu  the 
extreme. 

Admitting  (and  no  one  will  deny)  the  impoli^  and  d^na- 

gogism  of  the  practice,  yet  unleas  the  Legislature  of    the 
itate,  has  pronounced  against,  and  affixed  a  penalty  to  it, 
calling  it  bribery,  or  something  else,  we  fail  to  discover 
any  legal  sanction  for  the  courts,  going  so  far  as  to  deprive 
the  candidate  thus  sinning,  of  an  office  to  which,  in  all  other 
respects,  he  is  fairly  elected.     In  civil  actions  affecting  prop- 
erty, the  plaintiff  must  establish  his  right  or  claim  by  pre- 
ponderance of  evidence,  and  for  an  equal  or  greater  reason, 
should  aperson  acting  under  the  dictation  of  a  nominating  con- 
vention, (it  is  a  fault  so  muchakin  to  virtue  as  not  to  be  looked 
for  in  the  candidates  of  these  days  unadvised  and  unassis- 
ted,) be  disqualified  and  divested  of  an  office  on  account  of 
such  a  promise,  which  is  his  by  the  highest  right,  and  a 
right  of  the  citizens  voting  for  him,  that  he  should  hold  and 
perform  the  duties  of  ?  None  of  the  authorities  have  decided, 
nor  can  they,  that  it  is  bribery,  according  to  the  legal  sense 
and  definition ;  but  that  it  is  bridery  in  its  broader  sense  and 
definition.    The  fallacy  or  assumption  lurking  beneath  tiiis 
kind  of  logic  may  lead  the  courts  after  a  whik  to  say  that 
a  person  who  has  killed  a  dog  or  abused  the  President  shall 
be  hanged  because  he  is  guilty  of  murder  or  treason,  as  the 
case  may  be,  in  Ua  broaaer  sense.    Besides  the  Courts  are 
wrone  in  assuming  that  a  candidate  making  sucii  an  offer  has 
no  other  qualification  than  the  cheapness  with  which  he  ia 
willing  to  discharge  its  functions.    A  most  excellent  citizen 
might  make  such  an  offer,  and  from  its  very  publicity,  or  the 
poverty  and  distress  of  the  county  justifving  it,  little  sus- 
pect that  he  is  doing  any  wrong  against  the  political  econo- 
my of  the  county  or  State.  It  is  true  that  Lord  Bacon,  when 
Cnancellor  of  England  tried  to  save  himself  from  tlM  dis- 
grace and  stigma  of  impeachment  by  pleading  th\t  the  pub* 
licity  of  his  receiving  a  gift  in  the  matter  depending  between 
the  company  of  apothecaries  and  the  company  of  grocers 
was  a  sufficient  answer  to  the  accusation  of   nis  receiving 
gifts  corruptly.     But  this  was  dwelt  upon  to  prove  the  fact 
that  he  had  taken  many  other  gifts  corruptiy,  because  he 
had  not  taken  them  publicly.     ''  Otherwise,"  says  Macauly, 
*'  it  might  have  been  a  strong  argument  in  favor  of  Lord  Ba- 
con.'*   in  a  single,  or  in  few  instances,  such  promisee  may 
be  made  innocently  and  for  some  worthy  purpose,  but  when 
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frequently  i>rftoti8ed  and  encouraged,  no  argament  is  needed 
to  magnify  its  tendency  to  violate  public  poiicj  and  to  dirert 
the  attention  of  voters  from  the  real  qualification  of  candi- 
dates. Even  now,  and  for  a  long  time,  candidates  are  doing 
and  have  done,  many  things  against  public  pohcy,  and  in- 
volving moral  turpitude.  To  illustrate:  ''Setting  it  up  for 
the  boys,*'  abusing  and  lying  about  their  adversaries,  prom- 
ising, \ii  elected,)  many  things  they  ought  not  to  do,  many 
things  they  cannot  do,  many  things  they  will  not  do;  but  we 
have  never  learned  that  those  things  resulted  in  any  depriva- 
tion of  office  secured  by  these  inducements,  or  that  any  oth- 
er punishment  was  sought  to  be  inflicted.  It  is  the  exclu- 
sive privil^e,  we  think,  and  the  imperative  duty,  beyond 
all  doubt,  of  the  next  Legislature,  to  interdict  and  suppress 
tiiis  new  species  of  demago^ism  and  ix>liti<Mil  evil,  and  there- 
by forever  settle  the  question.  Missouri,  and  manv  other 
States,  have  already  set  the  example,  and  it  is  one  that  Cal- 
ifornia should  speedily  emulate,  and  the  Courts  of  this  State, 
will  not  be  callcMl  upon  to  sustain,  or  to  overthrow,  ''  by  rea- 
soning, so  much  to  the  purpose,  concerning  that  which  is 
nothing  to  the  purpose,*'  a  practice  so  unwholesome  and  ill- 
advised. 

To  recur  again  to  the  legal  propositions  presented  in  con- 
nection with  this  discussion,  it  has  been  decided  in  the  case 
of  the  Stat^  vs.  Church,  5  Oregon  375,  S.  C.  20  Am.  Bep.  746, 
that  the  information  was  bad,  for  not  showing  that  the  voters 
influenced  by  such  ofiers  were  taxpayers  of  the  county,  or 
would  otherwise  be  benefited  by  the  performance  of  the 
promise.  Taking  these  decisions  for  our  guide,  and  remem- 
bering that  some  of  the  candidates  on  tne  Workingmen's 
ticket  were  elected  by  handsome  majorities— the  District  At- 
torney* Mr.  Smoot,  for  instance,  whose  majority  was  over 
2,50(>-— it  would  be  a  stupendous  undertaking  for  the  Attor- 
ney General  to  prove  by  all  of  this  number,  individually, 
tiiat  they  were  influenced  by  such  an  offer  or  would  be  bene- 
fited by  the  promise. 

These  officials  are,  however,  strongly  fortified  and  beyond 
the  reach  of  disturbance  in  view  of  another  principle  con- 
cerning our  secret  ballot  system,  taken  from  the  opinion  of 
Judge  Dekio  in  the  People  vs.  PeasCy  (27  N.  Y.  pa^e45,)  and 
approved  by  a  no  less  eminent  constitutional  jurist,  Ju(^e 
THOS.  M.  CooLEY,  of  the  Supreme  Court  of  Michigan.  In 
this  case  Judge  Denio  says:  ''It  has  always  been  the  case 
that  the  rules  of  evidence  have  on  grounds  of  public  policy 
excluded  proof  tending  to  explain  how  individuals  have 
acted  in  positions  whan  seoresy  was  designed  for  their  pro- 
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teotion  and  that  of  the  public.  No  grand  juror  could  be 
permitted  to  disclose  as  a  witness  the  ballots  given  br  him* 
self  or  others  upon  the  investigation  of  crime.  InrormerB 
cannot  be  compelled  to  disclose  to  whom  thej  have  given 
ti^eir  information,  and  many  official  acts  are  denied  pub- 
licity. In  all  these  cases  the  rule  is  not  confined  to  one 
person  any  more  than  to  another,  for  public  policy  is  againat 
publication  from  any  source;  and,  if,  as  is  clear,  a  man  is 
entitled  to  keep  his  own  vote  secret,  it  is  difficult  to  see  how 
any  testimony  whatever  can  be  allowed  to  identify  and  ex- 
plain it."  If  this  ruling  should  be  adopted  by  the  courts  of 
this  State  evidence  tending  to  show  how  and  for  whom  a 
voter  voted,  would  not  only  be  rejected  on  account  of  that 
protection  which  the  law  accords  the  elector  to  have  his 
ballot  kept  secret  and  removed  from  investigation,  but  it 
would  be  a  violation  of  public-  policy  to  admit  such  evidence 
even  should  the  voter  be  willing  to  waive  this  protection. 
Such  being  the  doctrine,  we  must  conclude  that  the  enquiry 
would  stop  at  this  stage  of  the  proceedings  and  the  incum- 
bent would  remain  secure  in  the  office  to  which  he  was 
elected* 

In  conclusion,  it  may  be  well  to  mention  one  other  point: 
As  there  can  be  no  legal  consideration  for  such  promises,  no 
law  can  compel  an  official  to  surrender  any  portion  of  his 
salary  to  the  county  or  otherwise,  unless  he  is  willing  to  do 
so.  That  he  should  take  all,  but  no  more  than  the  law  id- 
lows,  would  satisfy  most  of  us.  This,  in  itself,  would  tend 
to  the  exorcision  of  much  peculative  abuse  and  to  *  the  culti- 
vation of  those  public  virtues,  which  in  its  representatives 
according  to  the  theories  of  Plato  and  Montesquieu  are  the 
true  conservatives  of  republican  government. 

Whether  these  candidates  and  officials  should  keep  their 
word  or  not,  presents  moral^  considerations  which  we  have 
neither  the  time  nor  inclination  to  discuss.  It  is  a  matter 
left  to  their  consciences  or  to  the  temerity  required  in 
the  wrath  of  their  betrayed  constituency,  in  thus  n  _ 
solemn  pledges  and  afterwards  keeping  them  ''more  in  the 
breach  flian  the  observance."  C.  J.  S. 

Sak  Fbanoisoo,  September  16, 1879. 
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HOW  WILL  OUR  OITT  BE  GOVERNED   IN  1880? 


The  question  of  the  goyemment  of  our  city  daring  the 
year  18oU  is  likely  to  prove  a  perplexing  one. 

Section  7,  Art.  11  of  the  Constitution  provides  as  follows: 
''In  consolidated  city  and  county  govemmente  of  more  than 
one  hundred  thousand  population,  there  shall  be  two  Boards 
of  Supervisors  or  Houses  of  Legislation-^ne  of  which  to 
consist  of  twelve  persons,  shall  be  elected  by  general  ticket 
from  the  city  and  county  at  large,  and  shall  hold  office  for 
the  term  of  four  years.  *  ♦  *  The  other  to  consist  of 
twelve  persons,  sh  11  be  elected  every  two  years,  and  shall 
hold  office  for  the  term  of  two  years.  Any  vacancy  occur- 
ring in  the  office  of  Supervisor  in  either  Board  shall  be  filled 
by  the  Mayor  or  other  executive  officer."  Section  8,  Art. 
11,  provides  for  the  framing  of  a  charter  by  cities  contain- 
ing over  one  hundred  thousand  population.  Section  12,  Art. 
22,  provides  that  as  to  the  election  of  all  officers  and  the 
commencement  of  their  terms  the  Constitution  shall  take  effect 
on  July  4,  1879,  and  in  all  other  respects  and  for  all  other 
purposes,  on  the  Ist  of  January,  1880.  Section  10,  Art,  22, 
provides  that  the  first  officers  chosen  after  the  adoption  of 
the  Constitution  shall  be  elected  at  the  time  now  provided 
by  law.  Section  20,  Article  20,  provides  as  follows: 
*'  Election  of  the  officers  required  by  the  Constitution,  ex- 
cept the  election  in  1879,  shall  be  held  on  the  even  numbered 
years  next  before  the  expiration  of  their  respective  terms. 
The  terms  of  such  officers  shall  commence  on  the  first  Mon- 
day after  the  first  day  of  January  next  following  their 
election."  The  election  day  has  jpassed,  and  the  Boards  of 
Supervisors  provided  for  in  the  Constitution  have  not  been 
elected.  Under  the  provisions  of  Section  1,  Art.  22,  it  is 
claimed  that  the  present  elected  Board  can  execute  the 
duty  of  the  Board  or  Boards  of  Supervisors  until  the  1st  of 
July,  1880.  Admitting  that  construction  and  that  the 
special  provision  for  the  double  Board  and  for  elections 
have  not  taken  this  matter  out  of  that  saving  clause,  there 
still  remains  a  gap  from  the  1st  of  July,  1880,  to  the  1st  of 
January,  1881,  which  cannot  be  filled  by  election.  The 
adoption  of  a  charter  for  the  city  at  the  first  meeting  of  the 
L^slature,  will  not  remedy  the  matter,  for  the  double 
Board  of  Sapervisors  is  an  office  established  by  the  Consti- 
tution; its  members  are  constitutional  officers;  the  times  of 
their  election  and  entrance  in  office  are  fixed  by  the  Consti- 
tution, and  neither  the  city  charter  nor  the  Legislature  can 
alter  them. 
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The  present  elected  Board  of  Supervisors  cannot  continue 
in  office  after  the  first  day  of  Julj,  1880,  and  the  next  elected 
double  Board  cannot  enter  upon  the  duties  of  their  office 
until  the  1st  day  of  January,  1881.  Section  5,  Article  11,  of 
the  Constitution  authorizing  the  Le^slature  to  provide  for 
the  election  or  appointment  of  Boards  of  Supervisors, 
Sheriffs,  etc.,  has  reference  only  to  a  class  of  offices  created 
by  the  Legislature,  and  cannot  apply  to  the  Boards  of  Su- 
pervisors in  cities  containing  over  a  hundred  thousand 
population.  In  our  desperation  we  seem  to  be  driven  to 
call  upon  the  Mayor  to  exercise  his  powers  under  Section  7, 
Article  11,  of  the  Constitution  for  the  appointment  of  the 
first  Boards  of  Supervisors  under  the  Constitution.  That  is, 
the  Mayor,  an  officer  created  by  the  Legislature,  to  appoint 
the  whole  constitutional  legislative  bodies  of  the  ciiy !  It 
may  well  be  doubted  whether  the  provision  authorizing  the 
chief  executive  officer  to  fill  a  vacancy  occurring  in  the  office 
of  Supervisor  in  either  Board,  contemplates  the  power  to 

Sppoint  both  Boards  entire  in  case  of  a  failure  of  election, 
an  there  be  a  vacancy  before  the  office  has  ever  been  filled, 
for  the  present  Board  of  Supervisors  so  long  as  thev  con- 
tinue in  office,  only  fill  the  office  created  by  the  L^siature, 
and  not  the  office  of  the  new  legislative  hodj  created  by  the 
Constitution  ?  It  is  clear  that  vacancy  in  office  as  defined 
by  Section  996  of  the  Politicar  Code,  can  only  occur  after 
there  has  been  an  incumbency,  and  T)resupposes  the  previous 
occupation  of  the  office  by  an  incumoent,  and  it  mignt  fairly 
be  supposed  that  the  framers  of  the  Constitution  contem- 
platea  the  definition  of  vacancy^  given  by  the  existing  law. 
The  language  aiipears  to  deal  with  offices  of  individual  mem- 
bers of  either  IBoard,  and  scarcely  seems  to  contemplate  tho 
appointment  of  both  Boards  entire  on  failure  to  elect,  and  it 
would  be  a  wide  legal  definition  of  the  word  vacancy  to 
apply  it  to  an  office  that  never  had  been  filled,  although  con- 
stnictions  have  been  given  applying  it  to  the  full  term  of  an 
office.  It  would  be  an  extraordinary  spectacle  to  see  in  a  re- 
publican form  of  government  and  under  a  very  democratic 
constitution  a  Mayor  appointing  both  Houses  of  the  Legis- 
lature of  the  city.  On  the  other  hand,  an  urgent  necessity, 
and  the  pi*08pect  of  a  failure  of  government  entirely,  for  a 
period,  may  justify  the  court  in  giving  a  wider  meaning 
to  the  word  vacancy,  notwithstanding  the  definition  given 
by  the  Political  Code,  and  sanctioning  the  exercise  of  extra- 
ordinary powers  by  the  Mayor.  Criticub. 
September  18,  1879. 
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Supreme  Ooart  of  California. 

[Filed  September  13,  1879.] 

[No.  10,386.] 
BEOPIiE  Ts.  PALMEB. 


j  An  indioimezit  nnder  Section  563  of  the  Penal  Code  against  the  agent  of  a 

oorporation,  for  haying  made  a  false  entry  in  the  corporate  books, 
shoold  specify  the  partiouhir  entry  complained  of,  and  shonld  at  least 
state  the  snbotance  of  it,  according  to  its  legal  effect.  An  ayerment 
that  the  defendant  made  a  false  entry  in  the  books,  "by  which  fiJae 
entry  it  appears  that  the  cash  on  hand  at  the  commencement  of  bnsi- 

I  ness  on  that  day  "  was  a  specified  sum,  is  insufficient. 


By  THE  COUBT. 

The  defendant  was  indicted  under  Section  563  of  the  Penal 
Code  for  having  made  a  false  entry  in  the  books  of  a  bank- 
ing corporation  for  which  he  was  agent,  "  by  which  false  entry 
it  appears  that  the  cash  on  hand  at  the  commencement  of 
business  on  that  day  (August  4,  1876),  in  the  deposit  teller 
department  of  said  corporation,  was  $37,638.17  ;  that  said 
entry  was  false,  and  was  made  hj  the  said  H.  J.  Palmer  with 
intent  to  defraud  said  corporation."  This  is  the  only  de- 
scription of  the  offence  contained  in  the  indictmeni.  The 
particular  entry  complained  of  is  not  set  out  in  words,  nor  is 
it  stated  according  to  its  legal  effect.  The  averment  is,  in 
substance,  that  on  a  specified  day  the  defendant  made  some 
entry  in  the  books,  from  which  it  ''appears"  that  at  the 
commencement  of  business  on  that  day  the  cash  on  hand 
amounted  to  a  specified  sum.  But  he  may  have  made  a 
hundred  entries  on  that  day,  and  he  is  not  informed  by  the 
indictment  what  particular  entr^  is  relied  upon  as  false  antl 
fraudulent.  Under  such  an  indictment,  the  prosecution 
would  be  at  liberty  to  produce  any  entry  made  by  the  de- 
fendant, which  tended  to  show  the  amount  of  money  on  hand 
at  the  commencement  of  business  on  that  day ;  and  until  the 
proof  was  offered,  the  defendant  would  be  ignorant  of  the 
particular  entry  relied  upon.  An  indictment  so  general  in 
its  averments  is  not  in  compliance  with  Section  950  of  the 
Penal  Code,  which  requires  the  indictment  to  contain  '*  a 
statement  of  the  acts  constituting  the  offence  ; "  nor  with 
Section  952,  which  requires  it  to  be  direct  and  certain  as  to 
''the  particular  circumotahces  of  the  offence  charged,  when 
they  are  necessary  to  constitute  a  complete  offence." 

Judgment  affirmed. 
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pmed  September  13,  1879.] 


[No.  10,381.] 
PEOPLE  vs.  AH  TUTE. 

Ai&davits  for  a  continnance  on  the  ground  of  the  absence  of  a  witneae  Bhonld 
state  facts  from  which  the  Coort  may  infer  that  there  is  reasonable 
ground  to  believe  that  the  attendance  of  the  witness,  at  a  fature  day, 
can  be  procured. 

Statements  made  to  the  prisoner  in  respect  to  his  connection  with  the  alleged 
offense  are  admissible,  to  show  his  conduct  when  the  statements  were 
made,  bnt  not  as  evidence  of  the  tmth  of  the  statements. 

The  failore  of  the  Oottit  to  instruct  the  jury  that  those  statementa  are  not 
admissible  for  the  latter  purpose  is  not  erroneous,  unless  the  Court  was 
requested  to  give  such  instructions. 

By  the  Coubt. 

The  affidavit  presented  by  the  defendant  was  not  sufficient 
to  entitle  him  to  a  continnance  of  the  cause. 

It  states  that  the  absent  witness,  soon  after  the  homicide, 
left  this  State  for  Portland,  in  the  State  of  Oregon.  The 
homicide  was  contmitted  in  January,  1878,  the  indictment 
was  found  in  Majfj,  and  the  affidavit  was  filed  in  October  of 
the  same  year,  llie  defendant  does  not  state  that  he  has 
heard  from  the  witness  since  he  left  this  State,  nor  does  he 
state  any  fact  tending  to  show  that  he  expects  to  be  able  to 
procure  his  attendance  at  a  future  day.  He  should  have 
stated  facts  from  which  the  Court  might  infer  that  there  was 
reasonable  ground  to  believe  that  the  attendance  of  the  wit- 
ness, or  his  testimony,  could  be  procured  at  a  future  day. 
(People  vs.  li'ancis  38  Gal.,  183:) 

Tne  affidavits  presented  in  support  of  the  motion  for  a  new 
trial  on  the  ground  of  newly-discovered  evidence,  do  not 
state  any  evidence  as  having  been  discovered  by  the  defend- 
ant since  the  trial,  but  the  only  evidence  mentioned  therein 
is  the  same  as  that  which  was  stated  in  the  affidavit  for  a 
continuance.  The  affidavits  are  clearly  insufficient  to  support 
the  motion. 

Houghtaling,  the  police  officer,  who  arrested  the  defend- 
ant, took  him  on  the  day  of  the  homicide  to  the  place  where 
the  body  of  the  deceased  was  lying,  and  where  they  met  Ah 
Heong,  a  Chinese  woman,  and  he  (Houghtaling)  was  asked 
by  the  prosecution  what  she  said  in  the  presence  of  the  de- 
fendant, and  he  answered  :  '^She  said  this  (the  defendant) 
is  the  man  who  shot  him  or  killed  him.*'  The  defendant  ob- 
jected to  the  question,  and  moved  that  the  answer  be  stricken 
out,  but  the  Court  overruled  the  objection  and  denied  the 
motion. 
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This  question  was  fully  considered  in  People  vs.  MeCrea^ 
32  Cal.y  u8.  The  testimony  objected  to  in  that  case  was  of 
the  same  character  as  that  stated  above,  and  it  was  held  thai 
it  was  admissible — that  snch  statements  were  admissible, 
''  not  as  of  Hiemselyes  evidence  of  the  tmth  of  the  facts 
stated,  but  simply  to  show  what  it  is  that  calls  for  a  reply, 
and  the  action  of  the  defendant  himself  under  the  circum- 
stances, as  indicating  an  acqoiescence  in,  or  repudiation  of, 
the  truth  of  the  statement."  That  is,  in  our  opinion,  the 
proper  solution  of  the  question.  See,  also,  People  vs.  JSb- 
irudo,  49  Oal.,  172. 

The  testimony  in  respect  to  the  statements  made  by  other 
Chinese  in  the  presence  of  the  defendant,  while  in  iail,  was 
also  admissible  upon  the  same  ground  and  for  we  same 
purpose. 

Tne  defendant  contends  that  the  Court  erred  in  not  in- 
structing the  jury  in  respect  to  the  purpose  for  which  that 
evidence  was  admitted.  The  proposition  is  fully  answered 
bv  People  vs.  Collins j  48  Cal.,  278  ;  and  People  vs.  Estrado, 
49  Cal.,  173,  in  which  it  is  held  that  the  defendant^ s  oouveel 
dundd  ha/ve  caked  for  an  instruction  limitii^.the  effect  of  the 
statements  to  their  legitimate  purpose. 

Judgment  and  order  affirmed,  and  the  Court  below  is  di- 
rected to  fix  a  day  for  carrying  the  judgment  into  execution. 


[Filed  September  18, 1879.] 

[No.  5,579.] 

THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 

vs. 
THE  SPMNG  VALLEY  WATEll  WORKS. 

The  Spring  yftUey  Water  Works  vs.  Bryant,  Mayor,  et  ale.,  (declaring  the 
act  of  Kareh  1,  1876,  **To  eBtabliijli  Water  Bates  in  the  City  and 
Oonnty  of  San  Francisco,"  and  the  act  amendatory  thereof  and  snp- 
plemM&tal  thereto,  to  be  nnoonstitiitional  and  void,)  alllrmed. 

By  the  Court  : 

The  act  of  March  1,  1876,  ''  To  Establish  Water  Bates  in 
the  City  and  Connty  of  San  Francisco,"  and  the  act  ^'Amend- 
atory of  and  Supplementary  "  thereto,  passed  April  3,  1876, 
are  onconstitntional  and  void^  in  so  far  as  they  attempt  to 
provide  a  mode  of  fixing  rates  to  be  charged  by  companies 
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famishing  water  to  the  inhabitants  of  San  Francisco,  differ- 
ing from  that  provided  for  establishing  the  rates  to  be 
allowed  to  other  like  companies  formed  nnder  the  general 
laws  relating  to  such  corporations.  This  precise  qaestion 
was  folly  considered  in  tne  Spring  Valley  Water  Works  vs. 
Bryant,  Mayors  et  ala.,  (52  Cal.  132.)  There  the  point  was 
eamestij  urged  that  tiie  rates  to  be  charged  bj  the  present 
defendant  were  to  be  determined  in  the  mode  pointed  out  by 
the  acts  above  cited,  but  this  Court  expressly  held  that  the 
manner  of  fixing  the  rates  which  could  alone  be  referred  to 
was  that  provided  by  the  general  law  of  1868,  and  amend* 
ments  thereto,  applicable  to  all  corporations  formed  under 
it  and  them. 

The  present  plaintiff  having  then  by  his  counsel  re<][uested 
this  Court  to  pass  upon  the  validity  under  the  Constitution, 
of  the  acts  mentioned,  can  hardly  now  be  permitted  to  assert 
that  the  portion  of  the  opinion  in  that  case  bearing  upon 
the  question  is  dictum;  but  if  this  were  permissible,  we  see 
XkO  reason  to  change  our  view  that  the  acts  are  invalid  within 
the  reasoning  of  San  Francisco  vs.  S.  V.  W.  Works,  (48  Cal. 
493.) 

Judgment  affirmed. 

(Wallaoe,  C.  J.,  expressed  no  opinion  in  this  case.) 


[Filed  September  13,  1879.1 
[No.  10,377.1 
PEOPLE  vs.  VARNUM. 

An  appeal  from  an  order  denying  a  new  trial  will  be  dismissed,  if  taken  more 
than  sixty  days  after  the  order  was  made. 

Evidence  showing  that  an  indictment  had  formerly  been  found  for  the  same 
offense,  that  the  defendant  moved  to  set  it  aside  on  the  ground  that  the 
Grand  Jury  had  not  been  legally  constituted,  and  that  the  Court  set  it 
aside,  and  ordered  the  case  to  be  submitted  to  another  Grand  Jury,  i» 
not  sufficient  to  sustain  a  plea  of  former  acquittal. 

It  is  not  error  to  refuse  instructions  which  so  far  as  they  correctly  state  the 
law,  are  embodied  in  the  charge  of  the  Court. 

By  the  Court: 

.    The  appeal  from  the  order  denying  the  new  trial,  having 
been  taken  more  than  sixty  days  after  the  order  was  made, 
must  be  dismissed.     (Penai  Code,  sec.  1239.) 
.  The  defendant,   in  addition  to  the  plea  of  not  guilty. 
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pleaded  a  former  acquittal.  On  the  trial  lie  introdnc.ed  in 
evidence  an  indictment  found  against  him  for  the  same 
offense,  and  an  order  made  by  the  District  Court  setting 
aside  the  indictment  and  submitting  the  case  to  another 
Orand  Jury.  The  prosecution  introduced  in  evidence  a 
notice  and  motion  to  set  aside  the  indictment  on  the  ground 
that  the  Grand  Jury  had  not  been  legally  constituted,  and  it 
was  admitted  that  the  defendant  was  in  custody  when  the 
first  indictment  was  found.  This  evidence  was  insufficient 
to  maintain  the  plea  of  former  acquittal,  and  the  Court  did 
not  err  in  instructing  the  jury  to  tnat  effect. 

The  insttuctions  which  the  Court  refused  to  give,  at  the 
request  of  the  defendant,  were  fully  covered  by  the  charge  of 
the  Court,  so  far  as  they  correctly  stated  the  law  applicable 
to  the  case. 

Judgment  affirmed. 


[Piled  Sept.  13,  1879.] 

[No.  10,406.] 

PEOPLE  vs.  AH  GOW. 

A  judgment  of  eonWction  will  be  reversed  onless  the  yerdict  finds  the  de- 
fendant gailty  of  the  offense  charged  in  the  indictment,  or  some  of- 
fense inclnded  within  the  offense  so  charged. 

The  Conrt  should  direct  the  jury  to  return  their  yerdict  in  proper  form. 

By  THE  Court: 

The  defendant  was  indicted  for  an  assaillt  with  the  intent 
to  commit  mnrder.  The  verdict  entered  in  the  minutes,  is 
as  follows:  '^  We,  the  jnry,  do  find  the  defendant  guilty  of 
the  indictment,  as  changed  to  him."  These  words  do  not 
convey  any  meaning.  The  jury  do  not  find  the  defendant 
goiliy  of  any  offense.  The  Conrt  might  surmise  that  they 
were  of  the  opinion  that  the  defendant  was  guilty  of  some 
offense,  but  it  is  not  the  province  of  the  Court  to  ascertain  or 
specify  the  offense  of  which  the  defendant  is  guilty.  The 
verdict  must  determine  that  question.  In  cases  where  only 
one  offense  is  included  in  the  charge,  and  the  statute  has  not 
divided  the  offense  into  degrees,  it  may  be  sufficient  for  the 
jury  to  find  the  defendant  guilty,  or  guilty  as  charged  in  the 
mmctment;  and  if  other  words  are  added,  they  may  per- 
haps be  rejected  as  surplusage;  but  when  the  jury  may  find 
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him  gtiiltj  of  one  of  the  two  or  more  offenses  included  within 
the  offense  charged  in  the  indictment,  they  mnst,  by  their 
verdict,  specify  the  offense  of  which  they  do  find  him  guilty. 
If  all  the  words  of  this  yerdict  be  rejected,  except  the  first 
portion — "  We,  the  jury,  do  find  the  defendant  guilty, "  it 
would  not  be  stifficiently  certain  to  serve  as  the  basis  of  a 
judgment,  for  the  Court  could  not  determine  whether  it  found 
the  defendant  guilty  of  an  assault  with  the  indent  to  commit 
murder,  or  merely  an  assault. 

It  is  difficult  to  find  any  justification  or  excuse  for  the  en- 
try of  such  a  yerdict  The  Court  may,  in  any  case,  instruct 
the  jury  as  to  the  form  of  their  verdict;  and  if  it  appears 
from  their  verdict,  as  first  returned,  that  they  do  not  know 
the  proper  from,  it  is  the  duty  of  the  Court  to  instruct  them 
in  that  regard,  and  direct  the'm  to  return  the  verdict  in  such 
form  that  the  judgment  of  the  law  m^y  thereupon  be  pro- 
nounced. Mr.  Bishop  says:  '^It  seems  quite  plain,  that  in 
every  case  of  a  verdict  rendered,  the  Judge,  or  prosecuting 
officer,  or  both,  should  look  after  its  fom^and  its  substance, 
so  far  as  to  prevent  a  doubtful  or  insufficient  finding  from 
passing  into  the  Fecords  of  the  Court,  to  create  emimrrass- 
meut  afterward,  and  perhaps  the  necessiiy  of  a  new  trial. 
The  want  of  precaution  in  tnis  matter  has  led  to  many  adju- 
dications, for  which  the  occasion  ought  never  to  have  been 
furnished."    (2  Bish.  Orim.  Proc.,  sec.  831.) 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 


Circuit  Court  of  the  United  States, 

DISXBICT  OF  NEVADA. 


DEBORAH  VAN  BOKKELEN,  et.  al., 

vs. 
DANIEL  COOK  and  0.  DERBY. 

1.  JuBisDicnoN.     The  Girooit  Court  of  the  United  States  as  a  Conrt   of 

Eqtdty,  has  jarisdiction  to  call  an  administrator  to  account,  who  has 
In  the  coarse  of  his  trust  defrauded  the  estate  notwithstanding  the 
Probate  Court  may  haye  passed  a  decree  finally  settling  his  aooounts 
and  discharging  him. 

2.  Smrs — Mnnwo  Stocks.    Shares  of  mining  stock  are  assets  in  the  hands 

of  an  administrator  in  Nevada,  though  the  corporation  exists  under 
the  laws  of  California;  and  the  administrator  appointed  in  NeTada,  will 
be  held  liable  for  such  property  received  by  him  in  California. 
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t.  JuBOBZcnoH — GxTZEmBHiP.  Under  Section  One  of  Act  of  Congrem  of 
March  3d,  1875,  an  assignee  can  prosecute  an  action  in  tort  in  the 
United  States  Circuit  Court,  without  regard  to  the  citizenship  of  the 
assignor.  The  jurisdiction  depends  upon  the  citizenship  of  the  party  to 
the  record. 

4.  Nboksbabt  PAxms.  Where  an  administrator  is  sued  for  deTastavit,  and 
the  bill  alleges  that  the  stock  has  been  fraudulently  sold,  and  stands 
in  the  name  of  W.  G.  &  S.  on  the  company's  books,  and  no  transfer 
of  the  stock  is  sought,  W.  G.  &  S.  are  not  necessary  parties. 

6.  Ldcitations.  Where  the  bill  alleges  a  fraudulent  transfer  of  the  stock, 
and  a  final  discharge,  but  ayers  a  want  of  knowledge  of  the  fraud 
until  "  long  altar  the  discharge,"  it  does  not  appear  from  the  bill  that 
the  action  is  barred  by  the  statute. 

6.  NoM-JoDiDBB.  An  heir  and  distributee  is  a  proper  pfurty  to  a  suit  for  the 
collection  of  assets  of  the  estate,  but  not  an  indispensable  one. 

McAUisler  <k  Bergin,  Bdbt.  M.  Clark  and  H,  K.  MUchM^  for 
Complainant.  * 

Wilson  &  WUscniy  and  W,  8,  Wood,  for  Defendants. 

HiLLTEBy  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  snit  on  the  equity  side  of  this  Oourt  in  which  the 
oomplainants,  heirs  of  one  clacob  L.  Van  Bokkelen,  seek  to 
compel  the  defendants  to  account  for  certaisi  mining  stock 
alleged  to  have  been  fraudulently  disposed  of  by  them. 

lEtoth  defendants  are  sued  in  their  personal  capacity,  but 
the  bill  charges  the  fraudulent  acts  to  baye  been  done  while 
the  defendant  Daniel  Cook  was  administrafor  of  the  estate 
of  said  Jacob  L.  Van  Bokkelen,  the  defendant  Derby,  acting 
in  concert  and  collusion  with  him. 

The  defendants  demur  to  the  bill  on  several  grounds, 
which  wiU  be  briefly  considered. 

First. — Jurisdiction  of  the  subject'  matter  of  the  suit  is  de- 
nied to  this  Court. 

"  It  is  alleged  in  the  bill,  that  the  defendaiit  Cook,  was  ad- 
ministrator of  the  estate  of  said  Jacob  L.  Yan  Bokkelen; 
that  as  such,  he  filed  his  final  account  in  the  District  Court  for 
Story  County,  Nevada,  a  Court  having  probate  powers;  that 
hijj  account  was  settled,  and  he  finally  oischar^ed  before  this 
suit  was  begun.  The  question  thus  raised,  is  whether  this 
Court  has  fnrisdiction  to  call  an  administrator  to  account, 
who  has  in  the  course  of  his  trust  defrauded  the  estate,  not- 
withstanding the  Probate  Court  which  appointed  him,  may 
have  passed  a.  decree  finally  settling  his  accounts,  and  dis- 
charging him. 

That  the  Court  has  this  jurisdiction  we  think,  can  be  satis- 
factorily shown. 

The  nauds  shown  in  this  bill  are  not  shown  to  have  been 
investigated,  or  passed  upon  by  the  Probate  Courts  but  to 
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have  been  concealed  from  that  Court,  and  it  would,  indeed, 
be  against  conscience,  and  a  snbyersion  of  justice  if  an  ad«» 
ministrator,  while  confessing  a  fraudulent  management  of  the 
assets  of  Hie  estate  under  his  care,  could  successfully  plead 
in  bar  of  a  suit  like  this  by  the  defrauded  heirs,  the  miai  set- 
tlement of  his  account  by  the  Probate  Court. 

If  we  allow  to  that  settlement  the  same  conclusiTcness  or- 
dinary judgments  have,  yet  it  would  as  between  the  admin- 
istrator and  the  heirs  be  avoidable  like  other  judgments  for 
fraud;  but  this  is  no  direct  proceeding  to  vacate  the  decree 
of  final  settlement;  but  a  suit  brought  for  the  purpose  of 
charging  the  defendants  personally  for  a  fraudulent  appropri- 
ation to  their  own  use  of  a  portion  of  the  estate  of  the 
deceased  Van  Bokkelen.  We  have  been  referred  to  many 
cases  sustaining,  but  to  none  denying  to  a  Court  of  Equiiy 
jurisdiction  of  such  a  case.  If  an  executor  be  called  to  ac- 
count for  misconduct,  he  cannot  improve  his  situation  by  a 
fraudulent  settlement  with  the  Probate  Court,  showing  a  full 
administration  of  the  estate,  when  in  reality,  a  large  portion 
of  it  not  received  by  the  distributees,  remained  in  his  nands. 
{Speed  Y».  Nelson,  8  B.  Mon.,  499.) 

Bo  one  distributee  may  exhibit  a  bill  in  the  Circuit  Court 
to  obtain  the  share  of  an  estate  charging  the  administrator 
with  gross  misconduct;  with  making  false  settlements  with 
the  Probate  Court;  with  keeping  a  true  inventory  of  the 
property  in  his  hands;  and  with  using  the  money  of  the 
estate  for  his  private  gain;  such  bill  having  for  its  object, 
relief  against  these  fraudulent  proceedings,  and  the  com- 
pelling a  true  account  of  administration,  (Pay^tevs.  Sook,  T 
Wal.,  426.) 

It  appeared  from  the  bill  in  that  case,  that  the  adminis- 
trator had  not  yet  made  his  final  settlement,  but  that  the  ad- 
ministration was  still  in  progress,  but  the  Court  held,  that 
the  bill  stated  a  case  for  ec^uitable  relief  '*  according  to  the 
received  principles  of  equity,"  and  that  the  complainant  was 
not  bound  to  resort  to  the  Probate  Court  to  correct  the  er- 
rors and  frauds  in  the  accounts  of  the  administrator. 

The  present  bUl  charges  the  defendant  Cook  with  making 
a  fraudulent  inventory,  causing  a  fraudulent  assessment, 
sale  and  purchase  of  the  stock  in  collusion  with  Derby, 
rendering  a  false  account  of  the  stock  to  the  Court,  and  wiih 
managing  and  controlling  the  stock  as  their  own,  and  thereby 
making  large  profits,  and  seeks  to  compel  the  administrator 
and  his  confederate  to  account  for  the  stock  and  profits  made 
by  its  management.  This  bill  like  that  in  Payne  vs.  Hook, 
we  think,  states  a  case  for  equitable  relief  *'  according  to  re- 
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oeired  principles  of  equity."  Conrts  of  Equity  have  from 
early  times  exercised  a  concurrent  jurisdiction  with  Courts 
of  £aw  in  matters  of  the  administration  of  assets. 

A  reading  of  the  statements  in  the  bill  will  make  it  appar- 
ent that  the  frauds  in  this  case  cannot  be  adequately  re- 
dressed at  law. 

There  must  be  an  account  taken  of  the  stock  and  of  the 
profits  made  by  the  various  operations  stated  in  the  bill,  and 
this  can  only  he  efficiently  done  in  eq^nit]^. 

The  fraud  is  itself  a  ground  of  equity  jurisdiction.  There 
is  in  addition,  Qie  jurisdiction  which  exists  in  Courts  of 
Equity  to  enforce  constructive  trusts,  and  to  all  these 
"mixed  considerations,"  the  jurisdiction  is  properly  refer- 
able.    Storey's  Eq.  Jvris.,  Sec,  634. 

SecancUy: — It  is  claimed  that  because  the  corporation  was 
a  California  corporation,  the  stock  had  its  actual  situs  in  that 
State;  was  never  assets  in  the  hands  of  the  administrator  in 
Nevada,  and  that  he  could  not,  therefore,  have  committed 
any  devastavit  or  fraud  upon  it. 

The  shares  of  mining  stock  being  personal  property,  they 
are  regarded  in  law  as  having  no  situs  or  a  moveable  one 
which  is  always  the  domicil  of  the  owner. 

The  deceased,  Jacob  L.  Van  Bokkelen  being  domiciled  at 
the  time  of  his  death  in  Nevada,  the  title  of  his  adminis- 
trator to  all  his  personal  property  is  perfect,  whether  found 
in  California  or  elsewhere,  and  while  the  administrator  could 
not  have  sued  in  California,  and  received  possession  of  his 
property  without  there  taking  out  auxiliary  letters  of  admin- 
istraton,  if  it  came  into  his  possession  by  a  voluntary  delivery 
it  came  lawfully,  and  he  may  be  required  to  account  for  it  as 
assets  in  this  jurisdiction.  {WUkins  vs.  Elliott,  9  Wal., 
740.) 

In  accordance  with  this  view,  it  is  held  to  be  the  duty 
of  an  administrator  to  place  in  his  inventory  all  tlie  property 
of  his  intestate,  and  he  should  include  goods  situated  in 
another  State.     (EstcOe  of  BvOer,  38  N.  K,  389.) 

The  title  of  the  administrator  to  the  whole  wherever  situ- 
ated in  good,  and  although  his  letters  do  not  confer  upon 
him  any  authority  to  sue  m  another  jurisdiction,  if  he  make 
an  assignment,  his  assignee  may  sue  there  without  taking  out 
letters.     {Harper  vs.  Butter,  2d  Peters,  239.) 

The  foundation  pf  the  rule  that  an  administrator  cannot 
sue  in  a  foreign  jurisdiction  is  a  regard  for  the  creditors 
and  distributees  residing  there. 

The  disability  is  confmed  to  the  person,  and  does  not  ex- 
tend to  the  subject  matter.  {Peterson  vs.  Bank,  32  N.  T.,  46.) 
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In  this  case  it  does  not  appear  that  there  are  anj  creditois 
or  distributees  in  California  from  whence  the  aassets  in 
question  come,  and  there  appears  to  be  no  shadow  of  ground 
upon  which  the  administrator  Cook  can  stand  to  deny  nislia- 
bilij^  to  account  here  for  the  property  received  by  him  in 
Califomia. 

Tlwrd  ly: — ^The  bill  shows  an  assignment  by  two  of  the 
heirs  to  one  of  the  complainants^  but  does  not  show  the 
citizenship  of  the  assignors,  and  the  objection  is  made  that 
the  bill  must  show  that  the  citizenship  of  the  assignors,  is 
such  as  would  have  given  the  Court  jurisdiction  had  they 
sued. 

Section  629  of  the  Bevised  Statutes  is  cited  in  support  of 
this  objection. 

Since  the  adoption  of  that  section,  however,  the  Act  of 
March  3d,  1875,  (18  St.,  470,)  has  been  passed  which  materia 
allj^  changes  the  former  law,  in  respect  to  the  matters  upon 
wmch  this  objection  is  based.  Section  One  of  that  act  con- 
tains the  following  clause :  *'  Nor  shall  any  Circuit  or  District 
Court  have  cognizance  of  any  suit  founded  on  cantrad  in 
favor  of  an  assigneci  unless  the  suit  might  have  been  prose- 
cuted in  such  Court,  to  recover  thereon  if  no  assignment  had 
been  made,  except  in  cases  of  promissory  notes  negotiable 
by  the  law  marchant,  and  bills  of  exchange.  By  the  former 
law.  Sec.  629,  all  choses  in  action,  whether  founded  on  con- 
tract or  tort,  except  foreign  bills  of  exchange  were  embraced. 
Now  the  extract  just  ffiven,  shows  an  assignee  can  prose- 
cute an  action  founded  on  a  tort  without  regard  to  the  citi- 
zenship of  his  assignor.  This  suit  is  not  founded  on  con" 
trady  and  consequently,  the  jurisdiction  depends  upon  the 
citizenship  of  the  partv  on  the  record,  whether  he  be  assignor 
or  original  owner  of  the  claim  on  which  suit  is  founded. 

Fourthly — ^It  appears  from  the  face  of  the  bill,  that  a 
portion  of  the  stocK  which  is  alleged  to  have  been  the  prop- 
erty of  Jacob  L.  Van  Bokkelen,  and  to  have  been  fraudu- 
tently  assessed  and  sold,  stood  on  the  books  of  the  company 
in  the  name  of  W.  H.  Watson,  A.  J.  Grant  and  Sol.  Simp- 
son; and  that  the  defendant  Cook,  well  knew  that  this  stock 
was  the  property  of  said  J.  L.  Yan  Bokkelen. 

The  defendants  claim,  that  this  shows  that  Watson,  Qrani 
and  Simpson  are  necessary  parties  to  this  suit,  because  the 
legal  title  to  the  stock  was  in  them,  and  a  conversion  of  that 
very  stock  is  alleged.  It  is  not  seen  how  this  shows  these 
men  to  be  necessary  parties.  No  transfer  of  the  stock  is 
sought;  nor  can  any  mterest  they  may  have  in  it  be  affected 
by  file  decree  in  this  suit* 
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The  contest  in  respect  to  the  right  to  the  stock,  is  between 
the  complainants  and  the  defendants  Cook  and  Derby. 

Aeconling  to  the  face  of  the  bill>  Watson,  Grant  and 
Simpson  have  no  real  interest  to  be  affdcted  by  the  decree. 
No  aecree  is  asked,  and  none  ca&t.be  mada  against  either  of 
them.     Their  presence  then,  is  wholly  unnecessary. 

Fifthly — ^It  IS  claimed  that,  as  appears  from  the  bill,  the 
act  of  inducing  the  assessment  and  sale  of  the  stock,  and  the 

i>nrcha8e  and  issuing  of  new  certificates,  all  occnred  in  Cali- 
omia  five  years  before  the  filing  of  the  bill,  and  therefore, 
any  cause  of  action  which  might  ha^e  existed,  is  barred  by 
the  Statute  of  Limitations.  The  statute  of  Nevada  bars  an 
action  for  relief,  on  the  ground  of  fraud  iii  three  years  from 
the  discovery  of  the  fraud.  Upon  an  obligation  or  liability 
incurred  out  of  the  State  the  bar  is  two  yefirs,  nothing  being 
said  about  discovery  in  case  of  fraud,  "it  is  unnecessary  to 
determine  at  this  time,  whether  this  cause  of  action  arose  in 
California,  or  whether  it  is  such  an  obligation  or  liability  as 
the  law  contemplates. 

The  bill  does  not  show  on  its  face  at  what  time  the  fraud 
was  discovered.  It  is  alleged  that  the  decree  of  final  dis- 
charge was  made  March,  A.  D.  1876,  and  that  the  complain- 
ants had  no  knowledge  of  the  frauds  until  ''  long  after  the 
decree  of  final  dischai^e." 

The  bill  was  filed  February  4,  1879.  It  is  not  neoessaiy 
to  state  in  a  bill  the  facte  which  take  the  case  out  of  the 
statute.  (Mandeville  vs.  Wilson-^  6th  Cramch.  15.)  Inde- 
pendent of  the  Statute  of  Nevada  the  cause  of  action  in  this 
suit  on  the  general  principles  of  equify  jurisprudence,  did 
not  not ''  accrue  "  until  the  discovery,  of  tbe  fraud.  {BaHey 
vs.  OUyvety  21  Wal.  342.) 

It  cannot,  therefore,  be  said  that  the  biU  shows  on  its  face 
that  the  suit  is  barred  whether  we  apply  the  three  or  the 
two  jears  limitation. 

Stxthlff — ^The  only  remaining  question  relates  to  the  joinder 
of  Mary  E.  Yon  Klenze  and  me  failure  to  join  Minnie  Yon 
Bokkelen  as  a  party. 

The  allegations  of  the  bill  as  to  the  citizenship  of  Mary 
E.  Yon  Klenze,  is  that  she  is  a  citizen  of  the  United  States, 
at  present  residing  in  the  Kingdom  of  Bavaria. 

Minnie  Yan  Bokkelen  is  an  neir,  and  entitled  to  share  in 
the  distribution  of  the  estate. 

The  bill  should  have  mentioned  the  State  in  which  Mary 
Yon  Klenze  last  resided.  Her  citizenship  of  that  State  con- 
tinued notwithstanding  her  present  residence  in  Bavaria. 
But  if  we  assume  that  she  is  a  citizen  of  the  same  State  as 
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that  of  some  of  the  complainants,  which  is  the  moot  favor- 
able position  for  the  defendants,  the  objection  to  her 
joinder  therein  inyolves  a  decision  npon  the  constitationality 
and  proper  construction  of  that  portion  of  the  act  of  Con- 
gress of  March  8,  1875,  which  confers  ori^al  jurisdiction 
npon  tibe  Circuit  Courts  of  all  suits  ''  in  which  there  shall  be 
a  oontroversj  between  citisens  of  different  States." 

Upon  a  suggestion  of  the  presiding  Justice  that  a  case  in- 
Yolving  the  precise  question  is  now  before  the  Supreme 
Court  of  the  iJnited  States,  set  down  for  argument  at  the 
ensuing  October  term,  this  point  was  not  discussed  ui>on  the 
argument  before  us. 

The  question  being  a  jurisdictional  one,  can  be  raised  at 
any  time  hereafter,  should  the  Supreme  Court  decide  against 
thejnrisdiction. 

We  therefore  oyerrule  the  demurrer  on  this  point  without 
expressing  any  opinion  on  it  at  this  time. 

In  regard  to  the  non-joinder  of  Minnie  Van  Bokkelen 
there  is  this  to  be  said:  She  appears  from  the  bill  to  be  an 
heir  and  distribotee.  She  is,  therefore,  a  proper  part^,  but 
upon  the  authority  of  Pix^jme  vs.  Hooky  she  is  not  an  indis- 
pensable party,  if,  as  was  said  in  that  case,  the  Court  is 
able  to  proceed  to  a  decree  and  do  justice  to  the  parties 
before  it  without  injury  to  absent  persons  it  will  do  so.  Tho 
real  object  of  the  present  suit  is  the  collection  of  assets  of 
the  estate  of  the  deceased  Yan  Bokkelen,  alleged  to  have 
been  wrongfully  appropriated  by  the  defendants  to  their  use. 

The  suit  can  proceed  for  this  purpose  without  any  injury 
to  the  rights  of  absent  heirs.  If  assets  are  recoyeredall  en- 
titled to  share  in  them,  may  be  allowed  to  come  in  for  that 
purpose  or  their  rights  can  be  fully  protected  by  the  decree. 
This  disposes  of  aU  the  objections. 

The  demurrer  is  oyermled  with  costs,  and  the  defendants 
are  required  to  answer  the  bill  on  or  before  the  next  rule  day. 

September  4,  1874. 

We  concur: 

Field,  Presiding  Justice. 

Sawyer,  Circuit  Judge. 


uxixt  ^i^^jSt  Hm  |l0ttmal 
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Current  Topics. 

To  80MB  it  may  appear  a  farce  to  introduce  into  our  Courts 
the  customs  of  a  nation  which  we  have  been  taught  to  believe 
are  heathenish.  But  when  truth  can  be  known  from  witnesses 
onlj  by  subjecting  them  to  the  binding  formalities  of  their 
peculiar  customs  regarding  oaths,  it  is  not  only  justifiable  in 
the  Courts  to  thus  examine  them,  but  it  should  be  an  absolute 
right  belonging  to  all  pei*sons  interested  in  the  contest  to 
demand  it.  Cutting  o£f  the  head  of  a  chicken  had  the  effect 
claimed  for  it  by  Ah  Sin,  and  Si  Que  confessed  by  her  man- 
ner of  testifying,  the  full  force  of  the  custom. 


Hegnage  vs.  McEixteey  decided  in  January  last  by  the 
Supreme  Court  of  Michigan,  was  an  action  against  an  in- 
dorser  of  a  negotiable  note  before  utterance,  and  it  was  held 
that  he  was  liable  as  a  joint  maker.  The  distinctions  on 
this  vexed  subject  are  well  pointed  out  in  Barton  vs.  Hans^ 
ftrrd,  (10  W.  Va.,  470;  S.  C,  27  Am.  Bep.,  571,)  where  such 
an  indorser  is  held  j9n»ia  fade  as  guarantor  or  maker,  sub- 
ject to  his  right  to  show  by  extrinsic  evidence,  that  he  in- 
tended only  to  bind  himself  as  second  endorser.  In  a  note, 
27  Am.  Bep.,  687,  it  is  stated:  ''In  a  case  like  this,  the 
position  of  the  stranger  indorser  was  held  in  Jonea  vs.  Goodr 
win,  (39  Cal.  493;  2  Am.  Bep.,  473,)  to  be  strictly  that  of  in- 
dorser. (See  /d.,  note,  p.  473.)  In  Ivee  vs.  Boaly^  (35  Md., 
262;  6  Am.  Bep.,  411,)  that  of  joint  maker.  In  EUbert  vs. 
miMeirwr,  (68  Penn.  St.,  243;  8  Am.  Bep.,  176,)  that  of 
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second  indorser,  prima  /udej  but  parol  evidence  was  ad- 
mitted to  show  that  it  was  that  of  guarantor.  In  Chaddocic 
vs.  VanNess,  (35  N.  J.,  617;  10  Am.  Hep.,  256,)  that  of 
second  indorser  or  security,  and  parol  evidence  was  admitted 
to  show  which;  hnt  per  9e  it  implies  no  liability  whatever. 
lu^ChcyffPeeYQ.  Memphts,  e^c,  B.  B.  Co.^  64  Mo.  193,  prima 
fade  that  of  maker,  and  a  bona  fide  purchaser  is  bound  by  an 
agreement  between  him  and  the  payee,  that  he  is  to  be  liable 
only  as  indorser.  In  I^er  vs.  Cohen,  (1  Baxt.,  Tenn.,  421,) 
that  of  indorser  prima  fade,  subject  to  enlargement  by 
parol  evidence.  The  same  in  Best  vs.  Hoppie,  (3  Col.,  137.) 
In  Browning  vs.  Merriit,  (61  Ind.,  426,)  prima  facie  that  of 
indorser,  but  subject  to  explanation.  As  to  Pennsylvania, 
see  AmotCa  Administrators  vs.  Symonda,  (85  Penn.  St.,  99; 
27  Am.  Bep.,  630).  In  New  York  the  rule  is  peculiar;  if  the 
paper  is  negotiable,  the  indorser  is  prima  fade  an  indorser; 
if  non-negotiable,  prima  fade  an  original  promisor.  The 
New  York  rule  is  thus  stated  in  that  note:  **  The  result  of 
the  various  decisions  seems  to  be  as  follows,  viz. :  that  ex- 
cept in  the  technical  sense  of  the  words,  there  is  no  such 
thing  in  New  York  as  indorser  or  indorsement  of  non-n^o- 
tiable  paper;  that  the  bank  subscription  of  one's  name  upon 
or  across  such  paper  constitutes  the  subscriber  presumptively 
a  co-maker  or  joint  promisor  and  surety  of  the  maker,  and 
he  can  be  declared  and  recovered  against  as  such;  that  a 
consideration  is  not  presumed,  and  must  always  be  alleged 
and  established;,  that  proof  of  intent  to  subscribe  strictly  as 
indorser,  and  to  be  liable  only  as  such,  is  repugnant  to  the 
form  of  the  contract,  and  will  not  be  received;  that  subject 
to  this  rule,  the  parties  may  severally  show  and  claim  the 
benefit  of  the  exact  agreement  and  understanding  upon 
which  the  indorsement  was  made;  that  the  holder  of  tibenote 
may  overwrite  the  name  of  the  blank  indorser  with  such 
agreement  or  understanding,  or  with  a  contract  of  original 
promise  or  guaranty  or  suretyship,  and  may  recover  upon 
such  overwritten  contract;  and  finally,  that  the  maxim 
ut  res  magis  valeat  quam  peceat,  applies."  The  principal  case 
disapproves  the  New  York  distinction. 
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Saprame  Court  of  California. 

[Filed  September  24,  1879.] 

[No.  10,407.] 

PEOPLE  vs.  COCH. 

Oa  the  trial  of  a  def endaai  for  anon,  if  the  jury  find  him  goitty,  it  is  their 
duty  to  find  the  degree  of  the  crime  of  whiehheiBgnil^;  and  it  is 
error  for  the  Gonrt  to  instract  them,  that  if  they  find  him  guilty,  they 
should  return  as  their  Terdict  that  they  find  him  **  guilty  as  chMged  in 
the  indictment " 

By  the  Court. 

The  defendant  was  indicted  for  the  crime  of  arson.  The 
Court  instructed  the  jury  that  if  they  found  the  defendant 
^ilty,  the  foim  of  their  verdict  should  be:  "We,  the 
jury,  in  the  above  cause,  find  the  defendant  guilty  as  charged 
in  the  indictment." 

Arson  is  divij^ed  into  two  degrees.  (Penal  Code,  sections 
453-454.)  It  18  provided  by  the  Penal  Code,  s^.  1,157, 
that  "  Whenever  a  crime  is  (distinguished  into  degrees,  the 
jury,  if  they  convict  the  defendant,  must  find  the  degree  of 
the  crime  of  which  he  is  guilty."  The  instruction  was  erro- 
neous. 

Jud^ent  and  order  reversed  and  cause  remanded  for  a 
new  trial. 


fFiled  September  24,  1879-1 

[No.  10,392.] 
PEOPLE  vs.  TAING. 

The  reporter's  notes  will  not  constitute  a  part  of  the  bill  of  exceptions,  nn- 
leps  embodied  therein  or  referred  to  in  the  bill  so  as  to  identify 
them. 

The  disallowance  of  a  challenge  to  a  jnror  on  the  ground  of  actual  bias,  is 
not  a  ground  of  exception. 

In  a  prosecution  for  murder.  cTidence  of  preyious  threats  made  by  the  de- 
ceased against  the  defendant  and  communicated  to  the  defendant 
before  the  homicide,  are  not  neceesarily  admissible,  without  regard  to 
the  evidence,  or  the  facts  relating  to  the  homicide. 

By  IBB  COUBT. 

A  document  will  not  constitute  a  part  of  a  bill  of  excep* 
tions,  unless  it  be  incorporated  therein,  or  be  therein 
referred  to  in  such  manner  as  to  identify  it.  The  reporter's 
notes  are  brought  up  with  the  record  in  this  case,  but  as 
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ihey  are  not  even  referred  to  in  the  bill  of  exceptions,  they 
constitute  no  part  thereof,  and  cannot  be  ^nsidered  on  this 
appeal. 

The  defendant  challenged  one  of  the  jurors  on  the  ground 
of  actual  bias,  but  the  record  does  not  show  any  exception 
to  the  decision  of  the  Court  in  the  admission  or  rejection  of 
testimony  upon  trial  of  the  challenge.  The  Penal  Code, 
sec.  1170,  does  not  authorise  an  exception  to  be  taken  to  a 
decision  disallowing  a  challenffe  to  a  juror  for  actual  bias. 
(See  People  vs.  CoUa,  49  Cad.  166;  People  vs.  Vasquez,  49 
CaJ.  560.) 

The  defendant  also  presents  the  point  that  the  Court  erred 
in  refusing  to  permit  him  to  prove  that  the  deceased,  a  few 
days  before  the  homicide,  had  stated  to  Ah  Jim  that  he,  the 
deceased,  owed  money  to  the  defendant,  and  that  if  the  de- 
fendant should  speak  to  him-  again  about  it  he  would  kill 
him,  and  that  the  witness,  prior  to  the  homicide,  had  com- 
municated the  tlireat  to  the  defendant.  The  record  shows 
that  a  motion  for  a  new  trial  was  made  upon  that,  among 
other  grounds,  and  the  bill  of  exceptions  merely  repeats  the 
motion,  but  does  not  contain  a  statement  of  what  transpired 
at  the  trial  when  the  offer  of  evidence  was  made  by  the  de- 
fendant, nor  of  the  substance  or  effect  of  evidence  that  had 
been  given  in  the  case,  nor  of  any  matter  or  thing  going  to 
show  that  the  evidence  was  relevant  or  proper.  Evidence  of 
that  chai*acter  is  not  necessarily  admissible  in  a  prosecution 
for  a  homicide,  for,  as  suggested  by  the  Attorney  General, 
the  homicide  may  have  been  committed  by  means  of  poison, 
or  by  lying  in  wait,  or  while  in  the  perpetration  of  arson, 
robbery  or  burglary,  when  the  evidence  of  previous  threats 
would  be  irrelevant  and  immaterial.  It  cannot  be  deter- 
mined from  the  record  that  the  Court  erred  in  rejecting  the 
offer  of  the  defendant. 

Judgment  and  order  affirmed,  and  the  cause  remanded 
with  directions  to  the  District  Court  to  fix  a  day  for  carrying 
the  judgment  into  execution. 


[Filed  September  24, 1879.] 

[No.  10,414.1 
PEOPLE  vs.  GIPSON,  et  al. 

Th6  jury  are  the  ezdiisiTe  jadgee  of  the  credibility  of  an  aceomplioe,  as  well 
as  of  the  other  witneaaes  who  teatified  is  the  canae. 

Bt  thb  Court. 

The  defendant's  first  point  is  that  the  Court  erred  in  in* 
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stmcting  tbe  iwry ''  that  the  jniy  are  the  exdnsiye  judges 
of  the  credibility  of  a  witness."  It  is  claimed  that  the  in- 
stmctions  given  by  the  Conrt  show  that  an  accomplice  was  a 
witness  in  the  case;  and  it  is  contended  that  the  role  stated 
in  the  instruction  above  cited  had  no  application  to  the  testi- 
mony of  an  accomplice.  The  Courts  have  in  almost  number- 
less instances  commented  upon  the  testimony  of  accomplices 
— cautioning  juries  in  respect  to  the  general  unreliable  char- 
acter of  such  testimony — and  statutes  have  been  passed, 
containing  provisions  similar  to  those  of  section  1111  of  the 
Penal  Code,  to  the  effect  that  a  conviction  cannot  be  had 
upon  the  testimony  of  an  accomplice  unless  corroborated  by 
evidence  which  tends  to  connect  the  defendant  with  the  com- 
mission of  the  offense;  but  the  industry  of  counsel  has  not 
enabled  him  to  find  an  authority  in  support  of  his  proposi- 
tion. It  wiU  not  be  doubted  that  we  jury  might  acquit, 
although  the  testimony  of  the  accomplice  was  full  as  to  the 
commission  of  the  offense  by  the  defendant,  and  testimony 
from  other  sources  clearly  tended  to  connect  the  defendant 
with  the  commission  of  the  offense;  and  this,  because  the 
jury  disbelieved  the  testimony  of  the  accomplice — because 
they,  as  judges  of  his  credibility,  rejected  his  testimony  as 
unworthy  of  belief.  They  must,  of  necessity,  be  the  judges 
of  his  credibility,  for  that  ijuestion  does  not  come  within  the 
province  of  the  Court,  and  if  they  are  not  the  judges  of  his 
credibility,  there  are  no  means  by  which  his  testimony  may 
be  rejected  as  improbable  or  false. 

In  cases  in  which  an  accomplice  is  a  witness,  the  jury 
must  determine  the  issues,  as  in  other  cases,  subject  to  the 

aualifications  and  limitations  prescribed  by  section  1111  of 
tie  Penal  Code,  respecting  the  corroboration  of  the  accom- 
plice. 
Judgment  aflirmed. 


[FUed  September  24,  1879.] 

[No.  10,380.] 
PEOPLE  vs.  ESTRADA. 

An  indiotment  for  an  assault  with  intent  to  commit  a  zape,  need  not  necessa- 
rily allege  that  the  person  assaulted  was  not  the  wife  of  the  defendant 

Bv  THE  Court. 

The  defendant  was  indicted  for  an  assault  with  an  intent  to 
commit  rape.    The  indictment  is  in  tiie  usual  form.    It  is 
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not  necessary  to  allege  that  the  pexsonwho  is  alleged  to 
have  been  assaulted,  was  not  the  wife  of  the  defendant. 

The  question  as  to  the  intent  with  which  the  assault  was 
committed,  is  a  question  of  fact;  and  if  there  was  evidence 
tending  to  prove  that  the  intent  was  as  alleged  in  the  indict- 
ment, me  verdict  wiU  not  be  set  aside  on  the  ground  that  the 
evidence  is  insufficient  to  sustain  the  verdict.  Evidence  was 
given  clearly  tending  to  prove  the  intent  as  alleged. 

Judgment  ^md  order  affirmed. 


[Filed  September  25,  1879.] 

[No.  10,396.] 
PEOPLE  vs.  CURLEE. 

Under  the  eyidence  given  at  the  trial,  it  was  error  in  the  Court  below  to 
charge  the  jury  that  **  there  is  no  evidence  in  this  case  tending  to  show 
that  the  witness  Brown  was  an  aooomplice  in  the  comiuisaion  of  the 
offense  with  which  the  defendant  is  charged." 

By  thb  Court. 

At  the  trial  one  Austin  Brown,  a  witness  for  the  prosecu- 
tion, gave  evidence  tending  strongly  to  inculpate  the  defendant 
as  one  of  thf  parties  who  committed  the  murder,  of  which 
he  is  accused  by  the  indictment.  He  testified  that  a  very 
short  time  prior  to  the  murder  of  More,  he  had  a  conversa- 
tion  with  Sprague,  in  which  the  latter  said:  "  What  are  we 
going  to  do  with  More?  He  has  threatened  to  take  the 
water  away  and  turn  his  sheep  loose  on  us  to  eat  us  up."  I 
told  him  1  didn't  know;  I  haa  nothing  to  do  with  Tom  More 
any  way.  I  said,  some  time  ago  you  made  the  remark,  he 
ought  to  be  killed  and  would  have  been  long  ago,  if  any 
body  had  been  detailed  to  kill  him,  and  perhaps  some  of  th^se 
squatters  may  detail  you  to  kill  him.  Me  says  that  is  what 
I  want  to  see  you  about.  There  is  a  party  organized  to  kill 
More,  and  I  have  come  to  see  if  you  will  go  with  us.  I 
asked  who  the  party  was.  He  says,  John  Curlee,  Jesse 
Jones,  Pete  Ewanson,  Henry  Cook,  Mr.  Churchill,  and  him- 
self. I  told  him  I  didn't  care  about  being  mixed  up  in  the 
killing  of  a  man.  Oh  !  he  says,  I  will  do  the  killing  myself. 
All  Iwant  of  you  is  to  stand  guard.  I  asked  him  where  he 
wanted  a  guard,  and  he  said,  we  want  a  guard  at  the  shop,  at 
the  granary  and  at  the  house,  to  keep  all  at  bay,  should  there 
be  any  there  from  the  sheep  camp.  I  said:  They  will  see 
you  and  know  you.  Oh,  no,  he  says,  we  have  a  disguise 
fixed.     Take  a  gunny-sack  and  cut  some  holes  in  it  for  your 
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head  and  arms  and  throw  a  cloth  over  your  head  and  they 
won't  know  you.  Says  I,  how  is  this  thing  to  be  done  ? 
We  have  it  all  planned  and  fixed,  he  says.  We  have  a  ball 
saturated  with  turpentine,  and  when  it  is  set  on  fire  we  throw 
it  into  the  bam,  and  when  the  bam  is  on  fire  that  will  draw 
him  out  and  I  will  shoot  him.  I  sajs,  they  will  see  you  and 
know  you.  No,  he  says,  we  have  a  disguise  fixed.  Then,  I 
says,  where  do  you  meet?  at  More's  house?  No,  he  says, 
we  have  a  place  of  meeting  near  a  little  slough,  between 
Lawton's  house  and  mine,  and  the  time  of  meeting  is  about 
10  o'clock,  and  as  you  approach  the  slough,  you  give  a  low 
whistle  and  it  will  be  answered,  and  some  one  will  come 
out  and  show  you  where  we  are.  I  told  him  I  could  not 
promise  to  be  there.  My  wife  did  not  like  to  stay  alone  at 
nights,  and  if  I  was  away,  she  wanted  to  know  where  I  was 
and  what  1  was  doing.  He  says,  if  it  is  possible  for  you  to 
be  there,  we  want  you  there.  I  told  him  I  could  not 
promise,  and  he  went  away."  He  then  testified  to  a  conversa- 
tion he  had  with  Churchill,  another  of  the  alleged  con- 
spirators, on  the  Thursday  preceding  the  murder,  in  which 
Churchill  said:  "To-morrow  night  is  the  night  fixed  to  kill 
Tom  More,  and  we  want  you  to  be  there.  The  hour  is  10 
o'clock.  The  place  of  meeting  is  the  same  as  Sprague  told 
you,  near  a  little  slough,  and  tne  signal  is  the  same — a  low. 
whistle,  and  you  give  a  low  whistle,  and  it  will  be  answered, 
and  some  one  will  come  out  and  conduct  you  in  to  where  we 
are.  There  are  parties  in  it  now  there  is  no  back  out  to. 
This  road  i^  being  watched  and  the  road  above,  near  Law- 
ton's.  He  then  asked  me  if  I  had  a  shotgun.  I  told  him  I 
had.  ^  Have  you  any  ammunition  ?'  I  told  him  I  had  not; 
and  he  then  handed  me  five  buckshot.  He  said  that  would 
be  enough,  and  the  powder  and  caps  will  be  furnished  you 
at  the  rendezvous.  I  told  him  I  could  not  promise  to  be 
there;  that  my  wife  didn't  want  to  be  alone  nights,  and  I 
could  not  leave  her;  something  to  that  effect;  if  1  was  away, 
she  wanted  to  know  where  I  was  and  all  about  it."  On 
cross-examination  he  testified :  "I  never  promised  Sprague 
nor  Churchill  to  help  them  in  that  conspiracy.  *'  Ble  also 
testified  that  he  had  never  had  any  previous  conversation 
with  Churchill  "about  anything  of  importance;  and  on  that 
day,  had  called  on  him  to  deliver  a  message  to  him  from 
Thompkin  sabout  some  hogs." 

It  will  be  observed,  the  witness  testified  that  he  had  a  pre- 
vious conversation  with  Sprague;  and  in  the  last  conversa- 
tion he  reminded  him,  tnat  in  the  prior  conversation  he 
(Sprague)  had  remarked  "  He  (More)  ought  to  be  killed,  and 
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would  have  been  long  ago,  if  anybody  had  been  detailed  to 
kill  him/*  and  thereupon  the  witness  suggested,  ''Perhaps 
some  of  these  squatters  may  detail  you  to  kill  him." 

There  is  nothing  in  his  evidence  tending  to  show  that  in 
the  conversation  with  Sprague  and  Churcnill  he  made  any 
effort,  either  by  word  or  deed,  to  discourage  the  conspiracy 
or  to  prevent  its  accomplishment.  It  does  not  appear  that 
he  gave  any  warning  to  More  to  awaken  his  suspicion  as  to 
the  danger  impending  over  him,  nor  does  he  assign  any 
reason  for  having  omitted  to  do  so.  The  principal  reason 
assigned  to  Sprague  and  Churchill  for  refusing  to  promise 
his  aid  in  the  conspiracy  was,  that  his  wife  did  like  to  be  left 
alone  at  night,  and  when  he  was  away  she  always  wanted  to 
know  where  he  was  and  what  he  was  doing.  Nor  did  he 
positively  refuse  to  be  present  at  the  rendezvous.  The 
strongest  expression  he  used  was,  th  t  he  "  didn't  care  about 
being  mixed  up  in  the  killing  of  a  man,"  and  that  he  would 
not  promise  to  be  there,  r^evertheless  he  accepted  from 
Churchill,  without  remonstrance,  the  buckshot  with  which 
to  load  his  gun. 

It  is  not  necessary  for  us  to  decide  whether  these  circum- 
stances were  sujficient  to  charge  him  as  an  accomplice;  but 
if  they  tended  to  prove  his  complicity  in  the  crime,  it  then 
became  a  question  for  the  jury,  whetiier  i^e  proof  was  suf- 
ficient to  establish  that  fact.  The  jury  was  to  judge  of  his 
credibility,  considering  the  ciicumstances  under  which  he 
was  testifying,  and  would  have  been  justified  in  rejecting  his 
statement  that  he  did  not  promise  to  be  present,  if,  on  the 
whole  evidence,  they  did  not  believe  it  to  be  true. 

We  are  of  the  opinion  that  the  evidence,  as  detailed  above, 
did  tend  in  some  degree,  to  prove  that  he  was  an  accomplice, 
audit  was  for  the  jury  to  determine  what  weight  should  be 
given  to  it.  If  the  witness  had  been  on  trial  for  the  murder, 
and  had  testified  precisely  as  he  did  in  this  case,  it  would 
scarcely  have  been  claimed  that  there  was  no  evidence  what- 
ever tending  in  any  degree  to  establish  his  complicity  in  the 
crime.  It  may  have  been  slight  and  insufBicient  of  itself  to 
establish  his  guilt  beyond  a  reasonable  doubt;  but  that 
would  have  been  a  question  for  the  jury. 

At  the  trial,  the  Court  of  its  own  motion  charged  the  jury 
that  *'  there  is  no  evidence  in  this  case  tending  to  show  that 
the  witness.  Brown,  was  an  accomplice  in  the  commission  of 
the  offense  with  which  the  defendant  is  charged."  This  took 
wholly  from  the  jury  the  question  whether  or  not  he  was  an 
accomplice,  and  the  instruction  was  erroneous,  if  there  was 
any  evidence,  however  slight,   tending  to  prove  his  com- 
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plicity;  and,  as  we  have  seen,  there  was  evidence  tending  in 
9ame  degree,  at  least,  to  establish  that  fact.  Under  section 
1111  of  the  Penal  Code,  the  defendant  could  not  have  been 
conyicted  on  the  testimony  of  an  accomplice,  unless  he  was 
corroborated  by  other  evidence  as  therein  provided;  and  the 
Court  should  have  submitted  to  the  jury,  under  proper  in- 
structions the  question  whether  or  not  he  was  an  accomplice. 
It  may  have  been  a  question  of  vital  consequence  to  the  de- 
fendant, and  we  cannot  say  that  he  was  not  prejudiced  by 
the  ruling  of  the  Court. 

Judgment  reversed  and  cause  remand  for  a  new  trial. 

(Wallace,  C.  J.,  did  not  express  an  opinion  in  this  case.) 


[Filed  September  24,  1879.1 
McDERMOTT  vs.  MITCHELL. 

1 .  The  Probate  Goart  had  no  power  to  make  a  certain  order. 

2.  When  an  action  is  brought  to  recover  money  paid  for  defendant,  the 

plaintiff  most  prove  the  amount  by  him  paid. 

3.  VHien  a  judgment  was  recovered  against  a  surety  upon  an  undertaking  on 

appeal,  itnd  the  surety  settled  the  judgment  by  paying  a  portion 
thereof,  such  payment  does  not  operate  an  assignment  of  the  judg- 
ment against  the  defendant  in  the  action  in  which  the  appeal  was 
taken,  so  as  to  authorize  the  surety  to  recover  the  whole  amount  of 
such  judgment. 

By  the  Coubt. 

Defendant,  Mitchell,  sued  Dibble  and  Morris  for  certain 
barlej  and  wheat,  and  caused  a  writ  to  issue  to  Middleton, 
Sheriff,  commanding  him  to  take  the  wheat  and  barley  into 
his  possession.  Ellsworth  notified  the  Sheriff  the  property 
was  his,  and  the  Sheriff  thereupon  demanded  indemnity  of 
Mitchell,  plaintiff  in  said  action,  defendant  in  the  present. 
Mitchell  executed  and  delivered  to  the  Sheriff  the  bond  set 
forth  in  the  complaint.  Subsequently  Ellsworth  recovered 
judgment  against  Middleton  for  a  return  of  the  propert;^,  or 
the  value  thereof,  and  costs.  Middleton  appealed,  giving 
the  undertaking  on  appeal  recited  in  the  complaint  herein, 
executed  by  Middleton  and  by  the  present  plaintiffs.  The 
judgment  was  affirmed,  and  Middleton  failing  to  return  the 
property  or  pay  the  amount  of  the  alternative  judgment, 
the  complaint  alleges  that  plaintiffs,  being  sued  upon  the 
undertaking  on  appeal,  were  compelled  to  pay  the  same. 

The  complaint  also  alleges  the  death  of  Middleton,  in- 
solvent, the  appointment  of  Van  Orden  as  administrator  of 
the  decedent^s  estate,  that  the  bond  of  indemnity  executed 


114  The  Paofig  Coast  Law  Joubnal. 

to  Middleton  as  Sheriff  passed  into  the  hands  of  snch  ad- 
ministrator as  a  portion  of  the  assets,  and  that  the  bond  was 
duly  assigned  to  the  plaintiffs  herein. 

1.  There  was  no  power  in  the  Probate  Court  to  make  the 
order  purporting  to  authorize  the  assignment  by  the  admin- 
istrator of  the  bond  of  indemnity^  and  the  plaintiffs  tibere- 
fore  acquired  no  interest  as  assignees  of  the  bondf  and  cannot 
in  that  capacity  maintain  this  action. 

2.  Treating  the  present  action  as  brought  for  money  paid^ 
laid  out  and  expended  to  and  for  the  use  or  benefit  of  de- 
fendant, the  case  fails  to  show  the  payment  by  plaintiffs  of 
any  certain  or  definite  sum.  Plaintiff  McDermott  testified 
that  he  and  his  co-plaintiff  paid  to  Lott  (in  settlement  of  the 
Ellsworth  judgment,  of  wnich  said  Lott  was  tiie  assignee) 
^'an  amount  in  gold  coin,  which  was  at  the  time  considered 
equivalent  to  the  amount  of  the  jud^ent  in  paper  currency 
of  the  United  States,*'  etc.  The  witness  ''  did  not  recollect 
the  precise  amount  paid,"  and  added  that  ''the  full  amount 
(of  the  judgment  in  favor  of  Ellsworth)  was  not  paid."  Yet 
a  judgment  was  entered  in  the  present  action  for  the  amount 
of  the  Ellsworth  judgment  and  interests  and  costs.     The 

I)laintiffs  did  not  prove  the  payment  to  Lott  of  any  particu- 
ar  sum  of  money,  and  there  is  no  foundation  for  the  claim, 
that,  in  legal  effect,  they  paid  the  full  amount  of  the  Ells- 
worth judgment,  because  they  paid  a  sum  in  gold  coin  (not 
specified),  which  "was  considered" — by  Lott  and  them- 
selves— to  be  the  equivalent  of  such  amount.  For  so  much 
money  paid  and  laia  out  they  can  recover  the  only  the  sum 
they  did  pay. 

3.  There  are  no  pretenses  that  plaintiffs  can  recover  herein 
as  assignees  of  the  Ellsworth  iuogment  against  Middleton* 
The  allegation  is  that  they  paid  and  satisfied  the  judgment 
rendereci  against  themselves. 

The  question  whether  the  plaintiffs  would  be  entitled  to 
recover  a  sum  actually  proved  to  have  been  paid  is  not  nec- 
essarily involved  in  this  appeal. 

Judgment  and  order  reversed  and  c  ^use  remanded  for  a 
new  tnal. 


TuBSDAY,  Sept.  16,  1879. 

[No.  6,417.] 
GOODALE  vs.  FIFTEENTH  DISTRICT  COURT. 

The  Disirict  Conrt  has  power  to  appoint  a  receiver  in  an  action  for  the  par- 
tition of  real  estate. 
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The  question  whether  the  Court  erred  in  giving  the  receiver  anthoriiy  to  take 
possession  of  the  real  estate  cannot  be  inquired  inu>  under  the  imt  of 
review. 

The  question  presented  by  the  record  brought  up  on  the 
writ  of  review,  is  whether  the  Distiict  Court  has  jurisdiction, 
in  an  action  for  the  partition  of  lands,  to  appoint  a  Beceiver, 
with  power  to  rent  the  lands  pending  the  action.  The  ques- 
tion is  one  purely  of  jurisdiction,  and  if  the  Court  possesses 
the  jurisdiction,  any  error  or  irregularity  that  may  occur  in 
its  exercise,  is  not  the  subject  of  review  under  this  writ. 
(C.  C.  P.,  Sec.  1068;  C.  P.  B.  R.  Co.  vs.  The  Board  of 
Equilization,  Placer  county,  43  Cal.,  365;  32  Cal.,  584;  3*4 
Cal.,  362.) 

It  is  claimed  by  the  respondent  that  no  appeal  lies  from 
the  order  appointing  a  receiver,  but  it  is  unnecessary  to 
pass  ux)on  the  point,  for  if  tiie  Code,  either  purposely  or  by 
an  oversight,  omits  to  provide  for  an  appeal  from  such  order, 
the  fact  of  the  omission  so  to  provide  does  not  broaden  the 
scope  of  the  inqviry  under  the  writ  of  review.  The  order 
cannot  be  attacked  for  that  reason,  on  the  ground  of  mere 
error. 

The  first  five  subdivisions  of  Hec.  564,  C.  C.  P.,  contains 
an  enumeration  of  cases  in  which  a  receiver  may  be  an- 

Sointed,  either  before  or  after  judgment,  and  the  6th  sub- 
ivision  provides  for  such  appomtment  ^^^  in  all  other  cases 
where  receivers  have  heretofore  been  appointed  by  the 
UBua^es  of  Courts  of  Equity." 

It  IS  contended  that  the  cases  referred  to  in  the  Sixth  Sub- 
division are  cases  in  Equity, — that  is  to  say,  cases  of  which 
Courts  of  Equiirv  formerly  had  cognizance,  and  not  cases 
provided  for  by  the  Statute,  in  which  an  equitable  cause  of 
action  mifty  be  united  or  litigated  with  other  causes  of  action, 
or  in  which  equitable  relief  may  be  granted.  An  examina- 
tion of  the  cases  provided  for  in  tlie  first  five  subdivisions  of 
that  section  will  show  that  the  enumeration  of  cases  therein 
contained  is  not  confined  to  actions  of  any  one  class,  but  it 
contains  actions  at  law,  actions  in  e(}uity  and  statutory  ac- 
tions; and  there  is  nothinsr  in  the  section  leading  to  tiie  con- 
clusion that  the  Sixth  Su  odivision  was  intended  to  include 
only  actions  in  Equity.  That  subdivision  is  to  be  construed 
as  including  not  only  actions  in  Equity,  but  also  such  other 
actions  as  state  a  cause  of  action,  which  under  the  former 
system,  would  have  been  regarded  as  a  cause  of  action  in 
^tdty,  although  by  the  Statute  other  causes  of  action  may 
be  united  or  litigated  with  the  cause  of  action  in  Equity,  and 
other  relief  may  be  granted,  differing  from  the  relief  granted 
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by  Courts  of  Equity — that  is  to  say,  the  ** cases"  mentioned 
in  that  subdivision  will  include  statutory  actions,  which  pre- 
sent causes  of  action  in  eq^uity,  in  which,  by  the  usages  of 
the  Courts  of  Equity,  receivers  were  appointed.  The  Courts 
of  Equiiy  had  jurisdiction  of  actions  for  the  partition  of  real 
estate.     (1  Sto.  Eq.  Juris,  sec.  646.) 

The  ^ower  to  appoint  receivers  is  inherent  in  Courts 
of  Equity,  without  regard  to  the  character  of  the  ac- 
tion in  which  the  exercise  of  the  power  is  invoked.  (Kerr 
on  Becv.,  I;  2  Sto.  Eq.  Juris,  sec.  826;  High  on  Becv.,  sec. 
9  and  607,  and  cases  cited;  Pegicctet  vs.  Buahe,  28  How.  Pr., 
9;  Duncan\B,  Campan,  15  Mich.,  415;  BiUher/ord tb,  Jones, 
14  Geo.,  521.) 

If  the  order  appointing  a  receiver  be  made  upon  a  defect- 
ive application  or  insufficient  evidence,  it  will  be  erroneous, 
but  will  not  be  held  to  be  void,  as  in  excess  of  the  jurisdic- 
tion of  the  Court.  And  so,  also,  if  the  powers  conferred 
upon  the  receiver  be  greater  than  the  Court,  in  the  exercise  of 
a  sound  discretion,  should  have  granted,  the  order  is  not  there- 
by rendered  void,  but  is  merely  to  that  extent  erroneous.  The 
inquiry,  therefore,  under  this  writ,  cannot  extend  to  the 
question  whether  power  ought  to  have  been  given  to  the  re- 
ceiver in  this  case  to  take  possession  of  the  lands.  That 
question  is  not  involved  in  the  inquiry  as  to  the  jurisdiction 
of  the  Court  to  make  the  order  appointing  the  receiver. 
Writ  dismissed. 

Wallace,  C.  J.,  dissented.  McEinstbt,  J.,  being  dis^ 
qualified,  did  not  participate  in  the  decision. 


[FUed  Sept.  13,  1879.] 

[No.  5860.] 
SEIDEBS  vs.  POST  PUBLISHING  CO. 

1.  In  an  action  for  libel,  if  the  complaint  copies  verbatim  so  much  of  the 
publication  complained  of  as  is  claimed  to  be  libelons,  without  refer- 
ring to  other  portions  of  it  containing  separate  and  distinct  libelons 
cbanifes  against  the  plaintiff,  an  objection  to  the  admission  of  the 
whole  publication  in  evidence  on  the  ground  of  variance,  is  not  ten- 
able. 

3.  If  it  was  intended  to  raise  the  point  that  so  much  of  the  publication  as 
contained  other  separate  and  distinct  libelous  matter  than  that  declared 
upon,  was  not  admissible  in  evidence,  the  objection  should  be  so 
framed  as  to  present  that  point. 

By  the  Court.  ' 

Action  far  libel  and  judgment  for  the  plaintiff,  from  which 
the  defendant  appeals. 
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The  only  points  nrged  by  the  appellant  are : 

Ist.  That  there  was  a  fatal  variance  between  the  libel  de- 
clared upon  and  the  publication  put  in  evidence  by  the  plain- 
tiff; and, 

2d.  That  the  publication  contained  other  actionable,  li- 
belous charges  against  the  plaintiff,  in  addition  to  those  de- 
clared upon,  and  that  the  Court  below  erred,  in  admitting  in 
evidence,  so  much  of  the  publication  as  was  not  declared 
upon. 

On  the  first  point,  it  will  suffice  to  say  there  was  no  vari- 
ance whatever.  The  complaint  copies,  verbcUim,  so  much  of 
the  publication  as  was  alleged  to  be  libelous,  and  omits  to 
refer  to  others  portions  of  it,  containing  separate 
and  distinct  charges  against  the  plaintiff.  There  was,  there- 
fore, no  variance.  When  the  whole  publication  was  offered 
in  e^ddence,  the  defendant  objected  to  it  ''on  the  ground 
that  the  same  was  not  the  alleged  libelous  article  and  matter 
set  forth  in  the  complaint,  and  that  the  said  article  differed 
and  varied  from  the  alleged  libel  set  forth  in  the  complaint." 
The  objection  was  solely  on  the  ground  of  variance,  and  was 
not  tenable,  for  the  reasons  above  stated.  If  it  was  intended 
to  raise  the  point,  that  so  much  of  the  publication  as  con- 
tained separate  and  distinct  libelous  matter,  in  addition  to 
that  declared  upou,  was  not  admissible  in  evidence,  the  ob- 
jection should  have  been  so  framed  as  to  raise  that  point. 
But  no  such  objection  having  been  interposed,  there  was  no 
error  in  admitting  the  whole  publication  in  evidence. 

Judgment  affirmed. 

Wallace,  C.  J.,  and  McKinstbt,  J.,  expressed  no  opinion 
in  this  case. 


[FUed  September  13,  1879.1 

[No.  10,432.1 
PEOPLE  vs.  BUSTER. 

In  the  trial  of  a  criminal  cause,  if  there  be  a  gnbetantial  conflict  in  the  evi- 
dence as  to  a  material  fact,  and  if  in  its  charge  to  the  jury  the  Conxi 
assumes  the  fact  as  proved,  it  is  error. 

BytheCoubt: 

The  defendant  was  convicted  of  an  assault  with  a  deadly 
weapon  on  one  Bump,  and  appeals  from  the  judgment.  At  the 
trial,  there  was  evidence  tending  to  prove  that  during  a  qaarr^ 
between  Bump  and  the  defendant,  the  latter  held  a  pistol  in 
his  hand,  and  a  struggle  ensued  between  the  parties,  during 
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which  Bamp  seized  the  pistol,  which  was  also  held  by  the 
defendant;  that  while  both  so  held  it,  the  pistol  was  dis- 
charged; that  in  the  farther  progress  of  the  struggle,  both 
parties  fell,  Bump  being  on  top;  that  in  the  act  of  falling, 
Doth  of  them  held  the  pistol,  which  was  again  discharged, 
inflicting  a  wound  upon  Bump.  There  was  a  conflict  in  the 
evidence  on  the  question,  whether  the  pistol  was  pointed  to- 
wards Bump  at  any  time  before  he  seized  it  during  the 
struggle  for  its  possession.  On  this  state  of  the  evidence, 
the  question  before  the  jury  was,  whether  the  defendant  had 
assaulted  Bump  with  the  pistol,  or  whether  it  was  accident- 
ally discharged  during  the  struggle  for  its  possession. 

On  the  request  of  the  prosecution  the  Court  instructed  the 
jury  as  follows:  ''The  use  of  a  deadly  weapon  is  prima 
fade  evidence  of  malice,  because  a  man  must  be  taken  to 
intend  the  necessary  and  usual  consequences  of  his  act,  and 
to  shoot  another  indicates  a  purpose  to  take  life;  and  if  the 
jury  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  at  the  time  defendant  shot  Bump  he  was  in  no  imminent 
danger  of  suffering  death  or  bodily  harm  at  the  hands  of 
Bump,  and  had  no  reason  to  believe  that  he  was  in  such 
danger,  they  must  find  him  guilty  as  charged;"  to  the  giving 
of  which  the  defendant  ezceptea. 

It  is  contended  that  the  instruction  was  erroneous,  in  that 
it  assumes  as  a  matter  of  fact  that  the  defendant  intentionally 
shot  Bump,  which  was  the  very  matter  in  issue  before  the 
jury.  The  objection  was  well  taken,  and  the  instruction 
was,  in  that  respect,  erroneous.  (People  vs.  Levison^  16  Cal. 
98;  People  vs.  Ah  Fung,  Id.  137;  Peoke  vs.  WiUtams,  17  Id. 
147 ;  People  vs.  Strong,  30  Id.  151 ;  People  vs.  Dike^  32  Id. 
213;  People  vs.  Cotta,  49  Id.  166.) 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


Supreme  Court  of  Nevada. 

DfiOEMBBB  T£RM,    1878. 


WICK  vs.  LIPPMAN. 

1.  Pabtkbbs — ^Action  at  Law — Vf  bsn  SasT^iycD.     kn  action  at  law  by  one 

partner  againHt  another  to  recover  a  balance  due  can  be  maintidnedy 
whenever  the  adjustment  of  the  matters  in  controversy  does  not  involve 
the  settlement  of  any  partnership  accounts. 

2.  CBOss-BXAMniATioN — WiTifiss — GBBDiBiLirr — ^Past  Lira.  A  witness  ni>on 

cross-examination  may  be  questioned  concerning  his  past  life  for  the 
purpose  of  affdoting  his  credibility  as  a  witness. 

Appeal  from  the  District  Court  of  Wa^oe  countj. 
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Wicks  and  Lippman  were  co-partners,  engaged  in  business 
as  merchants.  On  the  14th  of  November,  1876,  the  part- 
nership was  dissolved  bj  mutual  consent.  Wicks  agreed  to 
pay  Lippman  $303.38;  to  take  the  book  accounts  and  stock 
of  goods  on  hand;  and  settle  all  the  outstanding  indebted- 
ness of  the  firm.  After  paying  the  said  sum  of  $303.38, 
Wicks  discovered  that  several  of  the  accounts  standing  upon 
the  books  in  favor  of  the  firm  had  actually  been  paid  to  Lipp- 
man prior  to  the  dissolution,  and  that  Lippman  had  failed  to 
give  credit  for  the  same.  This  action  was  brou(^ht  to  recov- 
er the  amoimt  of  these  accounts.  During  the  trial  a  witness 
upon  cross-examination  was  compelled  to  answer  the  ques- 
tions, whether  he  had  ever  been  in  the  State  prison,  and  if 
so,  for  what  offense. 

Bobert  M.  Clarke^  for  appellanti  cited  Collyer  on  Partn.  88 
264-269,  276-281. 

Boardman  &  Varian,  for  re^ondent.  The  action  at  law 
could  be  sustained.  8  Allen,  3S3;  1  Gray,  376;  1  Bing.  407; 
6  T.  B.  Monr.  199;  72  Vent.  373;  17  EL  117;  Pars,  on 
Partn.  (2d  ed.)  298;  45  Mo.  410;  3  Bosw.  450;  2  C.  &  M. 
361;  3  Bing.  54;  7  Exch.  43;  12  Mass.  34;  19  Me.  211;  36 
Wis.  13l7l02  Mass.  444;  53  lU.  219;  48  N.  H.  45;  44  Miss. 
314.  As  to  questions  touching  the  credibility  of  witness, 
see  42  N.  Y.  281;  51  Penn.  St.  342;  16  Mich.  40;  Jones  L. 
(N.  G.)  526;  Busbee  (N.  C.)  357;  97  Mass.  587. 

Hawley,  0.  J.,  delivered  the  opinion  of  the  Court. 

1.  Appellant  claims  that  plaintiff  could  only  recover,  if 
at  all,  by  instituting  proceedings  in  a  court  of  equity  to  re- 
pudiate bis  contract  of  purchase,  and  to  open  up  and  settle 
the  accounte  between  the  partners.  This  position  is  not,  in 
our  opinion,  tenable.  In  order  to  enable  one  partner  to 
maintain  an  action  at  law  against  his  copartner  for  a  balance 
due  on  settlement  of  accounts,  it  is  necessary  that  there 
should  have  been  a  balance  found  and  agreed  upon  by  both 
parties.  (Rosa  vs.  Cornell,  45  Cal.  136;  Bidgeway  vs.  Orant, 
17  ni.  118;  Pars,  on  Partn.  278.)  The  testimony  offered 
upon  the  part  of  the  respondent  shows  that  both  parties  ex- 
amined the  books  and  accounts  kept  by  the  firm;  tnat  Wicks 
believed,  and  had  good  reason  to  oelieve,  that  th&  accounts 
sued  for  had  not  been  paid;  and  that  there  was  fraud  and 
deception  upon  the  part  of  Lippman  in  failing  to  give  the 
proper  credite,  or  to  notify  Wicks  that  the  accounte  had  been 
ia.  It  is  expressly  averred  in  the  complaint  that  a  final 
lance  was  sfaiick  and  ascertained,  and  this  allegation  is 
not  denied  in  the  answer.    We  are  of  the  opinion  that  the 


pai 

IMkl 


120  TfiB  Pacofig  Coast  Law  Jovkhal* 

facts  of  this  case  bring  it  substantiallj  within  the  rale  above 
stated. 

The  accounts  are  shown  to  have  been  '^  cut  out  from  the 
partnership,"  and  this  is  all  that  the  law  requires.  (Pars,  on 
Partn.)  An  action  at  law  can  always  be  maintained  by  one 
copartner  against  another  for  any  money  that  has  been  with- 
drawn by  him  in  excess  of  his  snare.  ( Wiggin  vs.  Cumings, 
8  Allen,  354.)  In  the  present  case  it  appears  that  Wicks,  in 
ignorance  of  the  true  state  of  the  accounts,  was  induced  by 
me  deception  of  Lippman  to  pay  more  than  he  would  have 
paid  had  he  been  iniormed  of  the  true  state  of  the  facts, 
and  inasmuch  as  the  adjustment  of  the  matters  in  controver- 
sy does  not  involve  the  settlement  of  any  partnership  ac- 
counts, the  plaintiff  is,  upon  well-settled  principles,  entitled 
to  maintain  this  action.  (Pars,  on  Partn.  284;  Achtma  vs. 
Funky  53  111.  219;  Russell  vs.  Grimes,  46  Mo.  411;  Croiby  vs. 
Nichais,  3  Bosw.  450. 

2.  The  authorities  cited  by  respondent  clearly  establish 
the  fact  that  the  court  did  not  err  in  allowing  plaintiff's 
counsel  to  cross-examine  the  defendant,  touching  his  past 
life,  for  the  purpose  of  affecting  his  reliability  as  a  witness. 

Judgment  affirmed. 


New  Jersey  Court  of  Chancery. 

May  Tbbm,  1879. 


EXEMPTION    OF     NON-RESIDENT    WITNESSES    FBOM   CIVIL    ARBE8T. 

JONES  VS.  KNAUSS. 

A  witness  voluntArily  oomiDg  from  another  State  to  testify  in  a  case  pending 
in  New  Jersey  is  not  liable  to  arrest  in  a  civil  action  there,  and  if  ar- 
rested, the  Gonrt  before  which  he  is  a  witness  may  order  his  discharge. 

Petition  by  John  H.  Allen  for  discharge  from  arrest.  Pe- 
titioner, who  is  a  resident  of  Connecticut,  came  into  the 
State  of  New  Jersey  voluntarily  to  testify  before  the  Vice 
Chancellor  in  this  action  and  for  no  other  purpose.  After 
his  testimony  had  been  given  and  the  evidence  closed,  he 
was  arrested  during  a  recess  of  the  Court  upon  a  ca,  sa.  and 
taken  to  the  Sherin  s  office. 

The  Yigs  Changellob. 

The  Supreme  Court,  in  1809,  decided  that,  according  to 
the  rule  prescribed  by  our  state  (Bev.,  p.  380,  §  16,)  a  wit- 
ness was  not  entitled  to  immunity  from  arrest  while  attend- 
ing   court,    unless    his    attendance    was   in  obedience  to 
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snbpcena.  Borers  V8«  Bvllock  (2  Pen.  517.)  The  witness 
who  claimed  immunity  in  that  case  was,  nndoubtedly,  I 
think,  a  citizen  of  this  State^  and  as  snoh,  amenable  to  the 
process  of  oar  courts.  If  the  fact  had  been  otherwise,  it 
was  quite .  too  important  to  have  escaped  mention  by  the 
learned  reporter,  wno  was  a  member  of  the  court  which  de- 
cided the  case.  I  think  it  may,  therefore,  well  be  doubted  ' 
whether,  in  a  case  like  the  present,  where  the  witness  is  not 
bound  to  obey  the  process  of  the  Courts  of  this  State,  and 
whose  attendance  cannot  be  compelled  by  compulsory 
means,  and  if  procured  at  all,  must  be  yoluntary,  it  would  be 
held  that  attendance  in  obedience  to  process  is  necessary  to 
immunity.  An  absurd  purpose  should  not  be  imputed  to 
the  Legislature.  They  certainly  did  not  intend  to  depriye 
the  suitors  of  this  State  of  the  testimony  of  witnesses  resid- 
ing in  foreign  jurisdictions;  nor  can  it  be  supposed  that 
they  intended  to  send  the  writs  of  our  courts  into  jurisdic- 
tions where  they  would  be  entitled  to  no  more  force  than  so 
much  blank  paper.  In  my  yiew  it  is  much  more  reasonable 
to  conclude  they^  simply  meant  that  process  should  be  used 
within  our  own  jurisdiction,  where  it  is  entitled  to  command 
respect  and  obedience.  Muct  the  same  yiew  has  already 
been  expressed  by  Mr.  Justice  Depue,  in  Dungun  ys. 
MUler.  (8  Vr.  182.) 

But  this  case  presents  a  much  more  important  question 
than  a  (question  of  priyilege  to  the  witness.  Was  not  the  ar- 
rest an  invasion  of  the  prerogative  of  this  Court?  It  is  the 
undoubted  right  of  every  tribunal  intrusted  with  the  deter- 
mination of  questions  of  fact,  to  compel  the  attendance  of 
witnesses,  ana  to  hold  and  control  them  until  the  purposes 
of  their  attendance  are  fully  accomplished.  This  power  is 
absolutely  indispensable  to  the  discharge  of  their  functions. 
The  witness  in  this  case  had  not  been  discharged,  and  al- 
though his  examination  had  been  completed,  his  further 
attendance  had  not  been  dispensed  with.  His  further  exami- 
nation might  have  become  necessary  for  the  correction  of  his 
testimony,  or  to  supply  an  omission  arising  from  the  inad- 
vertence of  counsel.  Until  discharged  by  me  Court  he  was 
subject  to  its  order,  and  his  arrest  withdrew  from  him  the 
power  of  the  Court  at  a  time  when  it  had  a  right  to  his 
presence,  and  while  his  actual  attendance  before  the  Court 
might  have  been  necessarv  for  the  due  administration  of 
justice.  The  fact  that  the  Court  was  not  actually  in  session 
when  the  arrest  was  made,  is  quite  immaterial;  the  decisive 
fact  is,  the  witness  was  arrested  while  he  was  in  attendance 
before  the  Court,  and  while  he  was  subject  to  ito  power  and 
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entitled  to  its  protection.    In  the  interim  between  the  ad« 

1'oamment  from  one  day  until  the  next,  the  Court  does  not 
ose  its  power  over  l^ose  who  have  attended  before  it  as 
witnesses  and  have  not  been  discharged;  nor  does  an  ad- 
journment so  far  withdraw  the  protection  of  the  Court  that, 
m  the  interval,  an  unscrupulous  suitor  may  punish  them,  by 
arrest,  for  giving  evidence  against  him,  or  prevent  them,  by 
th^  same  means,  from  ffiving  evidence  which  he  fears  may 
prejudice  him.  If  sucn  obstructions  to  the  course  of  justice 
were  tolerated,  because  the  Court  was  impotent  to  remove 
them,  its  administration  would  soon  be  impossible. 

Unless  the  courts  can  give  immunity  from  arrest  to  those 
who  appear  before  them  to  testify,  and  free  them,  at  least 
while  assisting  in  the  administration  of  justice,  from  every 
thing  like  terror  and  intimidation,  their  power  is  not  ade- 
quate to  the  full  discharge  of  the  duties  with  which  they  are 
charged.  This  prerogative  was  said,  bv  Judge  Kane,  to  be 
founded  in  the  necessities  of  judicial  administration,  and  he 
held,  even  the  service  of  a  summons  on  a  person  who  had 
attended  before  him,  as  an  invasion  of  it,  and  set  the  writ 
aside.  His  judgment  was  approved  by  Chief  Justice  Tanet 
and  Justice  Gbier.  Parker  vs.  Hotchkias  1  Wall.  Jr.  269. 
Many  cases  might  be  cited  in  support  of  the  power.  I  refer 
to  those  only  which  are  almost  precisely  analogous.  Norria 
vs.  Beach,  2  Johns.  294;  Dixon  vs.  JEly,  4  £dw.  Ch.  667; 
Seaver  vs.  Robinson,  3  Duer,  622. 

The  petitioner  was  examined  under  an  order  opening  the 
testimony  in  this  case,  and  giving  the  defendant  leave  to  ex- 
amine the  petitioner  and  one  other  witness,  for  the  purpose 
of  proving  certain  newly-discovered  facts.  The  nature  of 
the  evidence  proposed  to  be  offered  rendered  it  highly  im- 

S^rtant  that  its  production  should  be  controlled  by  the 
ourt.  Had  the  prisoner  been  aware  that  he  was  liable  to 
arrest,  and  for  that  reason  had  refused  to  come  here  without 
an  order  giving  him  a  safe  conduct,  there  can  be  no  doubt 
it  would  have  been  granted.  The  power  and  duty  of  the 
Court  in  this  respect,  I  think,  are  clear.  It  is  true,  such 
protection  was  neither  solicited  nor  extended  in  advance  of 
nis  coming;  but  it  will  be  consistent  with  the  dignity  and 
justice  which  should  always  characterize  judicial  conduct,  to 
refuse  to  give  him  now,  because  we  have  his  testimony,  the 
protection  we  would  have  extended  to  him  to  get  his  testi- 
mony if  it  had  been  asked  for  in  advancer  I  am  very 
decidedly  of  the  opinion  it  will  not. 

The  question  presented  by  this  motion  was  one  of  such 
great  practical  importance,  in  view  of  the  niaiprius  character 
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of  hearings  before  the  Vice  Chancellor,  that  it  ousht  not  to 
be  decided  without  consultation  with  the  Chancellor,  and  I 
accordingly  laid  it  before  him.  I  am  gratified  to  be  able  to 
state  that  he  fully  concurs  in  the  opinion  that  the  arrest  of 
the  petitioner  w^  unlawful,  and  that  he  must,  therefore,  be 
discharged. 


Recent  Deoisions. 


ArrACHMEKT. 

Property  in  tJw  hands  of  jissignee  exempt  Jrom. — ^Prop- 
erty in  tne  hands  of  an  assignee  in  bankruptcy  cannot 
be  reached  by  garnishment.  The  Court  say  that  it  is 
well  settled  that  money  or  property  in  ciistodia  legis  cannot 
be  reached  by  garnishment  or  execution  in  the  absence  of 
statutory  authority.  This  doctrine  has  been  applied  in  nu- 
merous cases;  to  various  classes  of  legal  custodians,  such  as 
neceivers,  sheriffs,  clerks  of  court,  executors  and  administra- 
tors, treasurers,  assignees  in  bankruptcy,  etc.  Patterson  vs. 
Pratt^  19  la.  358;  Drake  on  Attacnmecrts,  5th  ed.,  ch.  22, 
493  to  516.  Property  in  the  hands  of  a  receiver  is  in  cus- 
todia  lejiSj  and  is  exempt  from  execution  or  attachment. 
WiswaUTB,  Sampson^  14  How.  52;  Columbian  Book  Co.  vs. 
De  Golj/eTy  115  Mass.  69;  Olenn  vs.  GiU^  2  Md.  1;  Taylor  vs. 
Omean,  23  Tex.  508;  Field  vs.  Jones,  11  Ga.  413;  Nelson  vs. 
Connor,  6  Bob.  (La.)  339;  Langdon  vs.  Lockett,  6  Ala.  727; 
Farmers^  Bank  vs.  Beaston,  7  QUI  &  J.  421;  Oouvernear  vs. 
Waimer,  2  Sandf.  624;  Yuba  County  vs.  Adams  <Sc  Co,,  7  Cal. 
35;  BerUleyYQ.  Shrieve,  4  Md.  Ch.  Dec.  412;  Freeman  on 
Execution,  129;  Drake  on  Attachment,  509;  Bobinson  vs.  A, 
dt  G.  Ky  Co,,  66  Penn.  St.  160.  Same  rule  applies  to  gar- 
nishment. Ghnn  \s.-GiU,  2  Md.  1;  Taylor  vs.  GiUean,  23 
Tex«  508;  Cotumbian  Book  Co.  vs.  De  Golyer,  115  Mass.  69; 
High  on  Beceivers,  151.  Applied  to  trustee  appointed  by 
the  Court.  Bently  vs.  Shrieve,  4  Md.  Ch.  412.  See  Jones 
vs.  Ghrham,  2  Mass.  375;  De  Coster  vs.  Livermore,  4  id, 
lUl,  in  which  assignees,  under  the  bankrupt  law  of  1800, 
were  charged.  But  the  question  was  not  raised  or  con- 
sidered, and  the  cases  were  afterward  overruled  in  Colby 
vs.  CoaJtes,  6  Cush.  558.  The  rule  was  applied  to  sheriffs, 
WUder   vs.    Bailey,   3    Mass.    289;  to   county    treasurers; 
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Cfhealey  vs.  Brewer ^  7  id.  259;  to  executors  and  admin- 
istrators*, Brooks  vs.  Cook,  8  Mass.  246;  Colby  vs.  Coates, 
6  Cnsh.  558,  decided  that  an  assignee,  nnder  tne  insolvent 
law  of  Massachusetts,  cannot  be  reached  bv  trustee  process; 
approved  and  followed  in  Columbian  Book  Go,  vs.  De  Ckiyer^ 
115  Mass.  69;  Dewing  vs.  Wentvxyrth,  11  Cush.*  499.  As- 
signees in  bankruptcj  cannot-  be  charged  as  garnishees  in 
State  Courts.  Re  Bridgman,  2  Bank  Beg.  252 ;  Jdckson  vs. 
Miller^  9  id.  143.  The  remedy  to  reach  this  fund  is  to 
have  areceiver  appointed  to  represent  this  fund  in  Bank- 
rupt Court.  Jaacson  vs.  Milter,  9  Bank  Beg.  143;  or 
by  creditors'  bill  before  judgment;  Pendleton  vs.  Perkins,  49 
Mo.  665;  Thompson  vs.  Scott,  4  Dill.  508.  The  State  Court 
has  no  authority  to  bring  an  assignee  before  it  who  is  acting 
under  the  orders  of  the  Unitea  States  Court.  Akins  vs. 
StradUy,  1  N.  W.  Bep.  N.  S.  609.  District  Iowa,  August, 
1879.     In  re  Cunningham.    Opinion  by  Love,  J. 


TRADE  MAfiK. 

Exact  Imitation  not  Required  to  make  Infringement. — 
In  an  action  for  the  infringement  of  a  trade*mark,  hdd, 
that  ian  injunction  should  be  granted  where  the  imitation  is 
so  close  that  by  the  forms,  marks,  contrasts,  or  by  their 
special  arrangement,  or  by  the  general  appearance  of  the  in« 
frinffing  device,  purchasers  exercising  ordinary  caution  are 
liable  to  be  mi^ed  into  buying  the  article  bearing  it  for  the 
genuine  one.  It  is  not  necessary  for  the  complainants  to 
show  an  exact  imitation  or  similarity  before  they  are  entitled 
to  the  protection  of  the  Court,  'ifo  matter  how  vague  may 
be  the  resemblance,  if  it  be  sufficient  to  mislead  the  public, 
it  is  unlawful,  and  when  unexplained,  it  is  the  duty  of  the 
Court  to  infer  intent,  and  to  hold  that  the  resemblance  was 
adopted  for  the  purpose  of  deception.  ( Taylor  vs.  Taylor,  23/ 
B.  li.  &  B.  B.,  232;  Curtis  vs.  Bryan,  2  Daly,  312.)  Held 
also,  that  acquiescence  of  long  standing  is  no  bar  to  an  in* 
junction,  although  it  precluded  the  party  acauiescing  from 
any  right  to  an  account  for  past  profits.  {McLean  vs.  Flem- 
ing,  6  Otto,  545;  FuUioood  vs.  FuUtoood,  L.  B.,  9  Ch.  Div. 
176.)  Circuit  New  Jersey,  June  20,  1879.  (Consjlidated 
Fruit  Jar  Co.  vs.  Thomm.)    Opinion  by  Nixon,  D.  J- 
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Current  Topics. 

Next  week  we  will  publish  a  complete  list  of  all  the  cases 
in  which  rehearings  have  been  granted  or  refused. 

The  newly  elected  Superior  Judges  have  held  one  meeting 
for.  consultation.  It  was  unanimously  decided  to  have  such 
arrangements  made  as  to  bring  all  the  court  rooms  as  near  to 
each  other  as  possible.  !l@xperience  has  shown  that  the  pub* 
lie  and  litigants  can  be  better  served  by  grouping  the  courts^ 
aad  the  profession  wiU  be  satisfied  with  any  arrangement 
that  tends  to  dispatch  business. 


The  AUa  Ccdifomian  persists  in  asserting  that  the  success- 
ful  candidates  of  the  Workingmen,  who  took  the  salary 
pledge — -a  promise  to  refund  a  portion  of  their  official  sala- 
ries— have  invalidated  their  election.  In  an  editorial  of  very 
recent  date,  in  commenting  upon  an  article  contributed  to 
our  journal,  the  burden  of.  the  argument  was  that  personal 
interest  only  dictated  the  reasoning  of  the  writer  contributing 
the  article.  We  desire  to  say  that  the  writer  had  no  perso* 
nal  interest  in  the  debate  of  such  a  question,  but,  on  the 
contrary,  was,  as  we  are  informed,  opposed  and  voted  against 
the  candidates  elected.  The  discussion  emanated  from  a  de- 
sire to  place  the  subject  in  a  proper  legal  light,  that  the  pub- 
lic as  well  as  the  profession  might  decide  for  themselves. 
We  hope  the  AUa  will  not  go  to  such  length  in  its  opposition 
to  the  newly  elected  candidates  as  to  justify  the  public  in  a 
charge  against  it  of  jealousy  or  pique. 
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COMMON  LAW  EXEMPTIONS. 


It  has  been  already  8hown(l)  that  the  common  lawexemp* 
tio^  was  universal  in  its  operation,  and  embraced  within  its 
limits  three  separate  classes  of  articles,  viz. :  apparel,  bedding 
and  tools  and  implements  of  trade. 

When  at  last(2)  a  limit  was  placed  upon  the  value  of  the 
exemption,  it  was  fixed  at  ten  pounds. 

It  will  be  seen  that  this  was  a  liberal  exemption,  when  it  is 
considered  how  primitive  and  of  whatsmall  value  implements 
of  trade  then  were,  the  cheaper  (jualitv  of  the  clothing  gen- 
erally worn,  and  that  the  purchasing  value  of  money  was  then 
much  larger  than  at  the  present  time.  Expensive  and  com- 
plicated machinery  hia,d  not  been  invented,  and  the  most  of 
the  labor  performed  was  done  by  the  hand  of  the  artificer. 
Personal  property  was  comparatively  limited  in  quantity  and 
small  in  value,  and  the  limit  being  fixed  at  that  amount  was 
large  enough  to  include  all  that  was  deemed  necessary  for  the 
comfort  of  the  debtor. 

Before  this  time  there  seems  to  have  been  no  limit  except 
that  fixed  by  the  necessities  of  the  debtor,  and  as  many  of 
the  States  adopted  the  common  law  as  it  stood  at  an  earlier 
day,  they  have  necessarily  adopted  with  it  the  common  law 
right  of  exemption  as  it  then  existed,  subject  to  or  qualified 
by  such  legislation  as  has  since  been  enacted  upon  the  sub- 
ject. It  becomes  important,  therefore,  before  going  further, 
to  determine  as  nearly  as  possible  the  scope  and  meaning  of 
the  word  '*  necessary"  when  applied  to  toe  question  of  ex- 
emption, for  in  itself  it  is  but  a  relative  term  merely  varying 
in  meaning  with  its  use. 

It  is  not  to  be  expected  that  any  exact  limit  can  be  found 
for  the  word,  and  none  can  be  found,  but  something  can  be 
shown  of  the  construction  which  the  legislatures  have  in- 
tended to  place  upon  it,  as  understood  and  declared  by  the 
courts.  * 

In  Vermont,  under  a  statute  exempting  ''such  suitable 
apparel,  bedding,  etc.,  and  articles  of  household  furniture  as 
may  be  necessary  for  upholding  life,"  a  **  brass  timepiece" 
was  held(3)  to  be  included,  the  court  saying:  "The  word 
'necessary  or  'necessaries'  has  never  been  considered,  in 
legal  language,  to  extend  to  things  suitable  to  the  situation 

(1)  Aid^  p.  2. 

(2)  32  Geo.  HI. 

(3)  Leavitt  vs.  Metcalf,  2  Vt.  342. 
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of  the  person  in  society,  and  is  not  confined  to  things  abso- 
lutely necessary  for  mere  subsistence." 

In  a  later  case(4)  in  the  same  State  it  was  said  '^  the  term 
'necessaries'  means  that  which  is  convenient  or  useful — 
which  a  man  procures  for  his  own  personal  use,  unless  ex- 
travagant;" and  in  a  still  later  case(6)  a  piano  was  excluded, 
it  being  ''not  an  article  of  mere  comfort,  and  does  not  min- 
ister to  a  want  imiversally  felt." 

In  Connecticut,,  in  an  early  case, (6)  the  court  in  discussing 
the  difference  between  necessities  and  luxuries  declares  that 
it  depends  in  every  case  upon  the  peculiar  circumstances  of 
the  case.  And  the  same  court,  in  a  later  case,  (7)  say  that  in 
determining  this  question,  ''  we  majr  pass  bevond  what  is 
strictly  indispensable,  and  include  articles  which,  to  the  com- 
mon understanding,  suggest  ideas  of  comfort  and  convenience. 
But  haviujg  done  this  the  obligation  is  upon  us  to  exclude  all 
superfluities  and  articles  of  luxury  and  ornament." 

in  Massachusetts,  it  has  been  held(8)  that  ''articles  may 
be  of  that  plain  and  cheap  character  which,  while  not  indis- 
pensable, are  to  be  regarded  amongst  the  Tieoeasaries  of  life  as 
contra-distinguished  from  luxuries." 

There  are  numerous  other  cases(9)  to  the  same  effect,  all 
bearing  toward  the  ouq  general  purpose  of  giving  a  liberal 
construction  to  the  word  as  appliea  to  exemptions. 

With  the  assistance  of  these  decisions  as  to  the  meaning 
and  scope  of  the  word,  it  becomes  easy  to  determine  the 
policy  of  the  law  and  so  makes  less  difficult  the  application 
to  particular  cases. 

Having  now  an  understanding  as  to  the  limits  of  the  right, 
and  generally  as  to  the  extent  of  the  benefit  intended,  the 
next  natural  subject  of  inquiry  is  as  to  the  definition  and 
extent  of  meaning  belonging,  in  this  connection,  to  the  three 
specified  classes  of  exempt  articles,  viz. :  apparel,  bedding, 
and  tools  and  implements  or  utensils  of  trade. 

The  meaning  of  the  first  of  these  words — "  apparel,"  was 
carefully  considered  by  Hammond,  J.,  in  a  case  recently 
decided  by  him  in  the  U.  S.  District  Court  for  the  Western 
District  of  Tennessee.  (10)    The  question  arising  in  the  case 

(4)  Garrett  ts.  Patcbin,  29  Vt.  248. 

(5)  Dnnlap  vb.  Ed^erton,  30  Yt.  224. 

(6)  Montague  tb.  Bichardson,  24  Conn.  388. 

(7)  Hitohoock  vs.  Hobnea,  43  Goxm,  628. 

(8)  Pavlin  vs.  Stone,  4  Gasb .  359. 

(9)  Peverly  vs.  Sales,  10  N.  H.  356;  In  re  Thiel.  4  Bias.  241;  Harrison 
vs.  MitebeU,  13  La.  Ann.  260;  Wilson  vs.  EUis,  1  Den.  462;  In  re  Steele  8 
Cent.  L.  J.  86;  Freeman  on  Ex.  $  231;  Haswell  vs.  Parsons,  15  Gal,  266; 
Howard  vs.  WUUams,  2  Pick.  80;  CassweU  vs.  Keitb,  12  Gray,  851. 

(10)  In  re  Steele,  8  Cent.  L.  J.  86. 
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was  whether  ''a  plain,  old  style,  single-case  gold  watch  which 
he  has  owned  for  twenty-five  years  or  more,  and  which  woald 
scarcely  sell  for  twenty-five  dollars,"  co.nld  be  held  exempt 
by  a  bankrupt  under  the  law  exempting  ''  other  articles  and 
necessaries"  and  ''wearing  apparel.     In  discussing  the  ques- 


moderate  value.  The  definition  of  the  word  'apparel,'  as 
given  by  lexicographers,  is  not  confined  to  clothing;  the  idea 
of  ornamentation  seems  to  be  a  rather  prominent  element  in 
the  word,  and  it  is  not  improper  to  say  that  a  man  '  wears '  a 
-^aich  or  '  wears '  a  cane.  The  exemption  law  of  Arkansas 
says  that  ^  wearing  apparel,  except  watches,  shall  be  exempt.' 
Ark.  Dig.  503-4;  James'  B'k'cy  58;  Avery  A  Hobbs,  Bank'y. 
68.'  The  question  whether  a  watch  is  a  necessaiy  article  of 
apparel  and  exempt  as  such,  seems  to  depend  upon  the  value 
of  the  watch  itself,  and  also  upon  the  business  and  condition 
of  the  debtor,  •  and  under  different  circumstances  has  been 
differently  decided,  (11)  the  question  being  apparently  as  to 
the  necessity  rather  than  as  to  the  character  of  the  article.  (12) 
This  much  at  least  appears  certain,  that  the  word  apparel,  to 
quote  the  words  of  Hammond,  J.,  supra,  ''  is  not  confined  to 
clothing."  This  conclusion  also  accords  more  nearly  with 
that  suggested  by  the  derivation  of  the  word,  (13^  which  indi- 
cates such  a  complete  equipment  as  one's  station  requires, 
rather  than  the  mere  necessary  covering  for  the  body.  And 
the  courts  favoring  this  broader  construction  of  the  word 
have  held(14)  that  cloth  sent  to  the  tailor  to  be  made  into 
clothins,  was  in  that  form  exempt  as  ''  apparel,"  as  they  have 
also  heid(15)  that  cloth  in  process  of  manufacture  was  ex* 
empt  as  "  manufactured  cloth."  The  word  ''  apparel "  quali- 
fied by  the  word  "necessary"  was  considered  in  an  early  New 
Hampshire  case,  (16)  under  a  statute  which  exempted  "  wear- 
ing apparel  necessary  for  immediate  use,"  and  it  was  held 
that  an  overcoat  and  a  suit  '*  to  go  to  meeting  in,"  were  in- 
cluded, the  court  sajring:    *'  The  wearing  apparel  '  necessary 

(11)  Pro.  In  re  Thiel,  4  Bias.  241;  Mack  y%.  Parks,  8  Gray  517;  Wilson 
Y8.  Ellis,  1  Den.  462;  Leaintt  vs.  Metcalf,  2  yt.  342  Bnmpns  vs.  Haynard, 
38  Birb.  626;  Con.  Smith  vs.  Bogers,  16  Ga.  479;  In  re  Graham,  2  Bias.  449; 
In  re  Cobb.  1  N.  B.  B.  448. 

(12)  Con.  Herm.  Ex.  $  99. 

(13)  Lat.  appario,  noun  apparcUua;  Fr.  appartU. 

(14)  Ordway  vs.  Wilber,  IG  Me.  263;  Biohardson  vs.  Bnswell,  10  Met. 
606. 

(15)  Sims  YS.  Beed,  12  B.  Mon.  51. 

(16)  Peyarly  ys.  Sayler,  10  N.  H.  356 
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for  immediate  use '  most  be  such  amount  of  clothing  as  is 
necessary  to  meet  the  varying  climate  and  the  customary 
habits  and  ordinary  necessities  of  the  mass  of  the  people. 
The  clothing  worn  by  the  individual  while  about  his  daily 
toil,  mi^ht  be  aU  that  was  necessary  for  the  time,  but  w 
wholly  insufficient  when  the  labor  ceased,  and  the  clothing 
suitable  and  proper  for  days  of  labor  might  not  be  such  as 
the  common  sentiment  of  the  community  would  deem  neces^ 
sary  for  use  on  days  set  apart  for  relifldous  assembling  and 

The  decisions  relating  to  the  second  class  of  exempt  arti- 
cles are  less  numerous  than  those  relating  to  the  other  two, 
but  there  are  enough  to  show  the  construction  to  be  given  it. 
In  the  case  of  Haswell  vs.  Parsons,  (17)  imder  a  statute  ex- 
empting '^necessary  household  furniture,"  the  debtor,  whose 
family  consisted  of  a  wife  and  three  children,  claimed  as 
exempt  six  or  seven  beds  of  small  value,  and  the  claim  was 
allowed,  the  court  saying,  ''It  may  be  possible  that  a  less 
number  of  beds  would  have  accommodated  the  plaintiff,  his 
wife  and  children,  but  it  would  be  a  very  narrow  construction 
of  the  statute  to  limit  the  exemption  to  the  number  required 
for  immediate  and  constant  use."  And  in  a  case  decided  in 
Connecticut  in  1874,(18)  the  court  says:  "  One  may  keep 
one  bed  for  herself,  one  for  her  daughter,  a  spare  oed  for 
visitors,  and  one  for  a  servant  or  nurse  in  case  of  sickness,  '* 
and  this  under  a  statute  exempting  ''necessary  furniture." 

The  third  and  last  class  of  articles  has  been  frequently  be- 
fore the  courts  for  judicial  construction,  and  though  the 
decisions  are  not  altogether  in  harmony,  owing  mamly  to 
verbal  differences  in  the  statutes  of  the  several  States,  they 
generally  accord  as  to  the  purpose  and  extent  of  the  terms 
used  in  defining  it. 

The  definition  given  by  the  Supreme  Court  of  New  Hamp- 
shire of  the  phrase  "tools  of  a  mechanic  "is  that  it  "is 
presumed  to  embrace  such  implements  of  husbandry  or  of 
manual  labor  as  are  usually  employed  in,  and  are  appropriate 
to,  the  business  of  the  several  trades  or  classes  of  tne  labor- 
ing community,  and  according  to  the  wants  of  their  respective 
employments  or  professions.  "(19)  As  qualified  by  the  phrase 
"  of  a  mechanic, '  this  definition  is  quite  in  harmony  with  tiie 
current  of   authorities, (20)  while  the  word  "tools,"  if  un- 


ci?)    16  Gal.  266.    See  also  Dickerman  vs.  Van  Tyne,  4  Sandf.  724. 

(18)  Weed  vs.  Dayton,  13  Am.  L.  Beg.  603. 

(19)  Willdnson  yb.  Alley,  45  N.  H.  561. 

(20)  Seeley  yb.  Gwillien,  10  Conn.  518;  Knox  vs.  Chadbnme,  28  Me,  160; 
Gtrymes  tb.  Bryne,  2  Minn.  89;  Herm.  on  Ex.  $  104;  Freem.  on  Ex.  $  226. 
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qualified,  would  easily  bear  a  correspondingly  broader  mean- 
ing. 

In  Vermont(21)  the  word  "tools"  is  applied  to  all  farm 
implements  for  mere  manual  use,  but  not  to  such  as  are  used 
with  horses  and  oxen,  as  reapers,  etc.,  but  as  this  would  ex- 
clude the  plow,  than  which  no  implement  is  more  necessary, 
the  distinction  seems  to  be  inaccurate.  The  words  of  the 
Iowa  statute  are  '*  tools  or  instruments,"  and  the  Supreme 
Court  lay  down  the  rule  in  these  words:  ''  Is  the  instrument 
a  proper  tool  for  a  farmer  to  cultivate  his  land  with  ?  If  so 
it  IS  exempt.  "(22)  In  Kansas  a  reaper  and  mower  is  exempt 
as  a  "  farming  utensil.  "(23)  Among  articles  which  have  been 
held  exempt  under  statutes  exempting  ''tools  and  implements 
of  trade  "  are  a  merchant's  iron  safe,  (24^  a  weaver's  loom. (25) 
printing  types  and  presses,  (26)  a  baroer's  chair  and  foot 
rest,  (27)  a  surgeon's  instrmnents,(28)  a  dentist's  instru- 
ments, (29^  a  jeweler's  lamp,  (30)  and  a  musician's  instru- 
ments, (31)  while  as  not  coming  within  the  definition,  the 
courts  have  excluded  a  threshing  machine,  (32)  a  farmer's 
horse,  (33)  a  building  used  as  a  photograph  gallery,  (34)  types 
and  forms  of  an  extensive  printing  establishment,  (35)  and, 
as  not  being  the  ''tools  of  a  mechanic,"  a  dentist's  instru- 
ments, (36)  and  a  lawyer's  library. (37)  The  question  as  to 
whether  a  professional  man's  instruments  and  library  are 
"  tools  and  implements  of  trade,"  has  arisen  frequently,  and 
where  the  spirit  of  the  law  has  been  allowed  to  govern,  or 
where  the  statute  has  not  excluded  them  therefrom,  they  have 
been  so  held.  In  reason  they  cannot  be  excluded.  Black- 
stone(38)  expressly  includes  "  the  books  of  a  scholar"  with 

(21)  Garrett  yb.  Pfttchin,  29  Vt.  248. 

(22)  Meyer  vs.  Meyer,  23  Iowa,  359. 

(23)  Voorhees  vs.  Patterson,  7  Gent.  L.  J.  275. 

(24)  Harrison  vs.  Mitchell,  13  La.  Ann.  260. 

(25)  McDowell  vs.  Shotwell,  2  Whart.  26. 

(26)  Patten  vs.  Smith,  4  Conn.  450;  9  Cent.  L.  J.  122;  Bailee  vs.  Waters* 
17  N.  C.  482. 

(27)  Allen  vs.  Thompson,  45  Yt.  472. 

(28)  Bobinson's  Case,  3  Abb.  Pr.  466. 

(29)  Mason  vs.  Perrott,  17  Mich.  332;  Dnperrow  vs.  Commeny,  6  La. 
Ann.  789. 

(30)  BeqniUard  vs.  Bartleti,  (Kan.)  6  Gent.  L.  J.  119. 

(31)  Goddard  vs.  Ghaffire,  2  Allen,  394;  Baker  vs.  Willes,  5  Gent.  L.  J.  830. 

(32)  Meyer  vs.  Meyer,  28  Iowa,  859;  Ford  vs.  Johnson,  34  Barb.  364. 

(33)  Wallace  vs.  GolUns,  5.  Ark.  41 

(34)  Holden  vs.  Stranahan,  6  Gent.  L.  J.  415. 

(35)  Danforth  vs.  Woodward,  10  Pick.  423;  Buckingham  vs.  Billings,  18 
Moss.  82;  Bichie  vs.  McGawley,  4  Pa.  St.  472. 

(36)  Whitcomb  vs.  Beed,  31  Miss.  567. 

(37)  Lenoir  vs.  Weeks,  20  Ga.  596. 

(38)  3  Bl.  Com.  9. 


I 
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''  the  axe  of  a  carpenter  "  to  illustrate  the  meaning  of  the 
phrase  ''tools  ana  utensils  of  trade."  Thej  certainly  are 
not  less  necessary,  and  the  opinion  that  excludes  them  as  not 
falling  within  the  letter  of  the  law,  sticks  in  the  bark. 

It  wiU  be  seen  from  the  authorities  cited  that  the  difference 
between  necessary  or  ordinary  implements  and  expensive  and 
unusual  ones  is  clearly  recognized  in  the  exemption  laws 
whether  statutory  or  at  common  law.  Machinery  is  generally 
excluded,  but  not  merely  because  it  is  costly  or  complicated, 
but  because  it  is  either  not  the  implement  of  a  trade,  but 
rather  the  appurtenance  of  afactoiT,(d9)  or  because  the  same 
labor  could  oe  readily  performed  with  simpler  and  equally 
effective  implements  a&eady  exempt.  This  distinction  would 
clearly  not  apply  in  cases  where  less  costly  substitutes  could 
not  l>e  obtained,  as  to  the  lawyer's  librair,  whose  profession 
cannot  be  reasonably  well  exercised  wiwout  the  possession 
of  at  least  the  statutes,  digests  and  reports  of  his  own  State. 

Another  qualification  of  the  right  of  exemption  is  that  the 
tools  and  implements  to  be  exempt,  must  be  of  that  trade  or 

Srofession  of  the  debtor  by  means  of  which  he  obtains  his 
velihood,  (40])  and  reasonable  in  amount  for  that  purpose.  (41) 
Bearing  in  mind  the  purpose  of  the  law,  and  aided  by  these 
decisions  illustrating  it,  it  becomes  a  matter  of  but  little  diffi*- 
culty  to  apply  the  rtde  to  every  individual  case,  whether 
arising  under  the  statute  or  common  law,  giving  the  creditor 
his  due,  yet  always  leaving  to  the  debtor  enouffn  so  as  not  to 
disable  him  "from  serving  the  Commonwealth  in  his  sta- 
tion. "(*2)  (W.  L.  8.  in  Cent.  Law  JoumaL) 

(39)  Dftnforth  vs.  Woodward,  10  Pick.  423;  Knox  tb.  Ghadbonme,  28  Me 
160;  Atwood  vs.  DeForest,  19  Conn.  513-515. 

(40)  Abororombie  n,  Alderson,  9  Ala.  981;  Orymes  ts.  Beyeis,  supra; 
Washburn  tb.  Goodheart,  7  Gent.  L.  J.  248. 

(41)  Biohie  vs.  McGawley,  4  Pa.  St.  472;  Seeley  vs.  Gurilen,  40  Conn. 
106;  Atwood  tb.  DeForrest,  19  Id.  513;  Prather  ys.  Bobo»  15  La.  Ann.  524; 
Hanis  ts.  Haynes,  30  Mich.  140;  Nonis  ys.  Hoyt,  18  N.  H.  196;  Dayis  ts. 
Wood,  7  Mo.  162;  WaUaoe  ts.  Collins,  5  Ark.  41. 

<42)     8  BL  Com,  9;  Howard  ts.  WiUiams,  2  Piok.  80. 
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Supreme  Court  of  California. 

[Filed  Oct.  6,  1879.] 

[No.  6,540.] 
TUENER  vs.  DOUGHERTY. 

A  contract  haying  been  entered  into  for  the  performance  of  work  in  grading  a 
street,  and  the  time  mentioned  in  the  contract  for  the  performance  of 
the  work  having  expired,  and  the  contractor  having  applied  for  an 
extension  of  the  time,  and  the  Board  of  SupervisorB  having  refused  to 
grant  such  extension  of  time,  but  the  Board  thereafter  made  an  order 
for  the  extension  of  time;  held,  that  the  order  was  unauthorized  and 
void. 

By  the  Court. 

The  resolution  of  intention  for  the  grading  of  Bay  street 
from  Jones  to  Dupont  was  adopted  by  the  Board  of  Supervi- 
sors March  25th,  1867,  and  the  resolution  ordering  the  work 
done  was  adopted  April  8th,  1867.  In  1868  a  contract  was 
let  at  forty  cents  per  cubic  foot,  and  the  contractor  having 
been  released,  a  second  contract  was  let  in  January,  1869,  at 
fifty-five  cents  per  cubic  foot;  and  that  contractor  having 
been  released,  tlie  third  contract  was  awarded  to  the  defend- 
ant in  April,  1869,  at  the  rate  of  ninety-nine  and  seven-eighth 
cents  per  cubic  foot,  and  on  the  8th  day  of  May,  1869,  the 
contract  was  executed  by  the  defendant  and  the  Superin- 
tendant  of  Streets.  The  work  was  to  be  commenced  within 
one  hundred  days  and  completed  within  twelve  hundred  and 
sixty-five  days  from  the  date  of  the  contract.  The  Board  of 
Supervisors,  on  the  14th  day  of  June,  1875,  considered  the 
petition  of  the  defecdant  for  the  extension  of  time  for  the 
completion  of  the  work  under  the  contract,  and  adopted  the 
report  of  the  Committee  on  Streets,  ete. — ^the  report  being 
adverse  to  the  petition  for  the  extension  of  time  for  the  grading 
of  said  street.  After  this  refusal  te  extend  the  time  the  Board 
of  Supervisors,  on  the  26th  day  of  March,  1877,  directed  the 
time  to  be  extended,  and  accordingly  the  Superintendent  of 
Streets  granted  an  extension  of  twelve  hunmred  and  thirty- 
seven  days  additional  time  for  completing  the  work. 

The  seventh  section  of  the  act  of  1862,  as  amended  in  1863 
(Stat,  1863,  p.  526)  authorized  the  Superintendent,  **  under 
the  direction  of  the  Board  of  Supervisors,'*  to  extend  tiie 
time,  a3  fixed  in  the  contract,  for  the  completion  of  sti*eet 
work,  tliat  is  to  say,  power  is  given  to  the  Board  of  Supervi- 
sors to  direct  an  extension  of  the  time,  and  the  Superintend- 
ent enters  such  extension  upon  the  contract. 
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The  question  here  presented  is  a  question  of  power — after 
the  expiration  of  the  time  fixed  in  the  contract,  and  after 
having  refused  to  extend  the  time,  has  the  Board  the  power 
to  ^ant  an  extension  of  the  time  for  the  completion  of  the 
work  under  the  contract  ?  The  language  of  the  Act  is :  **  And 
said  Superintendent  shall  fix  the  time  for  the  commencement 
and  completion  of  the  work  under  all  contracts  entered  into 
by  him,  and  may  extend  the  time  so  fixed  from  time  to  time 
under  the. direction  of  the  Board  of  Supervisors."  Were 
there  no  provision  of  this  character  in  the  statute,  the  power 
to  extend  the  time  could  only  be  claimed  as  arising  by  neces- 
sary implication,  and  it  might  be  extremely  difiicult  to  uphold 
the  power;  and  were  the  question  now  for  the  first  time  pre- 
sented to  this  Court,  whether  a  valid  extension  of  time  could 
be  granted  after  the  expiration  of  the  time  fixed  in  the  con- 
tract, we  would  feel  great  hesitation  in  holding,  as  was  done 
in  Taylor  vs.  Palmer,  ^31  Col,  246),  that  an  extension  granted 
aft^r  the  expiration  oi  the  time  mentioned  in  the  contract, 
was  valid.  But  no  case,  so  far  as  we  are  aware,  has  gone  to 
the  length  of  holding  that  when  the  time  mentioned  in  the 
contract  has  expired,  and  the  Board  has  thereafter  refused  to 
extend  the  time,  it  can  grant  a  valid  extension  of  time  for 
the  completion  of  the  contract,  nor  do  we  know  of  any  prin- 
ciple upon  which  such  an  exercise  of  power  can  be  upheld. 
It  would  virtually  be  the  making  of  a  new  contract.  Before 
the  extension  of  the  time  it  is  obvious  that  the  contractor 
could  claim  nothing  under  the  contract,  and  it  would  be  as  - 
impossible  for  him  to  attempt  to  do  so  as  it  would  be  if  he 
•  had  abandoned  the  contract,  or  rescinded  it,  as  far  as  he  had 
power  so  to  do.  If  the  Board  possesses  that  power,  it  would 
seem  difficult  to  assign  any  limits  to  its  exercise;  and  the 
Board  might,  by  that  process,  infuse  life  into  contracts, 
under  which  nothing  had  been  done,  for  an  indefinite  number 
of  years — and  perhaps  contracts,  as  well,  which  had  formally 
been  abandoned,  or  from  which  the  contractor  had  been 
released.  The  exercise  of  that  power  would  materially  tend 
to  impair  whatever  certainty  there  was  in  the  proceedings 
under  the  Act  for  the  improvement  of  streets,  and  thus  se- 
riously jeopardize  the  interests  of  the  property  holders  to  be 
charged  with  the  expenses  of  the  work.  It  mi^ht  be  that 
the  property  holders,  at  a  given  time,  were  willing  to  incur 
the  expenses  of  the  work,  but  circumstances  might  change  to 
such  an  extent,  in  the  course  of  a  few  years,  that  they  would 
be  quite  unwilling  to  have  the  work  done  at  the  rates  men- 
tioned in  the  contact;  but  if  the  power  claimed  in  this  case 
pertains  to  the  Board,  they  would  be  powerless  to  resist, 
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though  the  Board  or  former  Boards  maj  repeatedly  have 
refused  to  extend  the  time.  In  our  opinion  Uie  Board,  when 
it  refused  to  extend  the  time,  after  the  time  mentioned  in  the 
contract  had  expired,  exhausted  its  power  in  that  respect, 
and  the  subsequent  order  for  the  extension  of  the  time  was 
unauthorized  and  void. 
Judgment  and  order  affirmed.    Bemittitur  forthwith. 


[Filed  September  29,  1879.] 


[No.  6,100.] 
W.  J.  HE8THAL,  vs.  W.  T.  MYLES. 

a  Gouetable  having  attached  certain  peraonal  property,  an  action  for  its  re- 
coYery  was  brought  against  the  officer  by  one  claiming  the  propertyas 
a  purchaser  from  the  defendant  in  the  attachment  proceedings.  The 
District  Judge  charged  the  jury,  that,  if  the  property  was  delivered  to 
plaintiff,  and  was  under  his  control  from  the  date  of  the  alleged  pur- 
chase to  the  levy  of  the  attachment,  a  period  of  six  days,  the  sale  was 
ualid  as  against  the  attaching  creditor:  Held,  in  view  of  the  facts  in 
evidence,  that  the  question  of  actual  and  continued  change  of  posses- 
sion shoul  d  have  been  submitted  to  the  jury. 

By  THE  OOUBT. 

The  following  is  the  statement  presented  to  this  Court  by 
the  respondent: 

''  This  action  was  brought  to  recover  possession  of  certain 

{property  described  in  the  complaint  or  its  value,  from  the  de- 
endant,  who  was  the  Constable  of  Oakland  township,  and 
who  levied  upon  and  took  into  his  possession  the  property 
therein  descnbed  in  the  suit  entitled  '  S.  M.  Barrows  vs.  B. 
H.  Gans.'  It  appears  from  the  evidence  that  Gans  was  the 
owner  of  a  certain  billiard  parlor  and  saloon  in  the  City  of 
Oakland;  that  he  had  in  his  employment  one  August  Hesthal, 
son  of  the  plaintiff,  and  one  John  Salino,  as  bar-keepers; 
that  on  the  l6th  of  June,  A.  D.  1877,  Gans  was  indebted  to 
the  plaintiff  in  the  sum  of  $1,195  for  money  loaned  at  differ- 
ent times  before  that  date,  for  which  amount  plaintiff  held 
four  promissory  notes  of  Gans  in  the  respective  sums  follow- 
ing: One  for  $655,  dated  March  15,  1877;  one  for  $350,  dated 
April  14th;  one  for  $90,  dated  May  19th;  one  for  $100,  dated 
May  20th.  On  the  date  first  before  mentioned,  plaintiff  de- 
manded payment  of  the  above  sums  from  Gans,  but  Gans 
was  unable  to  pay;  then  plaintiff  demanded  a  bill  of  sale  of 
the  place,  which  Gans  agreed  to  give  if  plaintiff  would  sur- 
render the  notes  and  pav  him  the  further  sum  of  $105,  making 
in  ail  the  sum  of  $l,o00.    Whereupon  plaintiff  paid  the  $105 
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and  delivered  the  notes  to  Oans,  who  delivered  the  property 
described  in  the  complaint,  and  executed  a  bill  of  sale  thereof 
to  plaintiff,  and  called  his  bar-keeper,  Salino,  and  introduced 
him  to  plaintiff,  saying:  'This  is  the  new  proprietor;'  that 
on  the  22d  of  June,  A.  D.  1877,  in  the  suit  of  Barrow  vs. 
Oans,  the  defendant  took  the  said  property  and  subsequently 
Bold  the  same  under  writ  of  execution/' 

The  Court  below  charged  the  jury:  ''  Now  if  you  find  from 
the  evidence  in  the  case  that  possession  of  the  property  was 
delivered  to  the  plaintiff  on  the  execution  and  delivery  of  the 
bill  of  sale,  and  that  the  propertv  was  under  the  personal 
control  of  the  plaintiff,  eitner  by  himself  or  by  his  son  and 
bar-keeper,  from  the  16th  of  June  until  the  22d  of  June, 
when  it  was  taken  by  defendant  under  attachment  against 
Gans,  as  matter  of  law,  I  say  to  you  that  constituted  an  ac- 
tual and  continued  change  of  possession,  and  the  sale  would 
be  valid  as  against  the  creditors  of  Oans,  although  the  bar- 
keeper of  Qans  may  have  continued  in  charge  of  the  property 
in  me  saloon  under  plaintiff  in  this  case." 

The  statute  provides  that  every  transfer  of  personal  prop- 
erty *'  is  conclusively  presumed  "  to  be  fraudulent  and  void 
as  against  those  who  are  creditors  of  the  transferrer  while  he 
remains  in  possession,  if  it  be  not  accompanied  by  an  imme* 
diate  delivery  and  followed  by  an  actual  and  continued  change 
of  possession.     (Civil  Code,  sec.  3440.) 

In  addition  to  the  above  statement  of  respondent  the  case 
shows  that  the  two  bar-keepers,  August  Hesthal  and  John 
Salino,  continued  their  vocation  after  as  they  had  pursued  it 
prior  to  the  16th  of  June;  that  Gans  visited  the  saloou  occa- 
sionally after  that  date,  while  it  does  not  appear  that  his 
attendance  had  previously  been  constant.  Plaintiff  seems 
never  to  have  given  his  personal  attention  to  the  business; 
for  aught  that  we  find  in  the  transcript  it  was  apparently  con- 
ducted in  the  same  place,  in  the  same  manner  and  by  the 
same  persons  after  as  before  the  execution  of  the  bill  of  sale. 

The  charge  was  erroneous  because  it  directed  the  attention 
of  the  jurv  to  a  single  circumstances  as  conclusive  of  the 
question  of  actual  and  continued  change  of  possession,  while 
tnat  circumstance  might  have  existed  and  yet  the  jury  been 
justified  in  finding  no  such  change. 

In  cases  of  sales  or  transfers  of  personal  property,  the 
property  may,  after  delivery,  remain  undtr  the  control  of  the 
vendee  and  stiU  the  change  of  the  possession  be  neither  ac- 
tual or  continuous  as  against  creditors. 

It  was  said  by  Mr.  Justice  Baldwin,  in  Stevens  vs.  Irwin, 
(15  Cal,  693:) — *'  The  delivery  must  be  made  of  the  property; 


136  The  Paoifio  Coast  Law  Journal. 

the  vendee  mast  take  the  actual  possession;  that  possession 
must  be  open  and  unequivocal,  carrying  with  it  the  usual 
marks  and  indications  of  ownership  by  the  vendee.  It  must 
be  8uch  as  to  give  evidence  to  the  world  of  the  claims  of  the  new 
otoner.  He  must,  in  other  words,  be  in  the  usual  relation  to 
the  property  which  owners  of  goods  occupy  to  their  property. 
This  possession  must  be  continuous — ^not  taken  to  be  sur- 
rendered back  a^ain — not  formal,  but  substantial.  But  it 
need  not  necessanlv  continue  indefinitely,  when  it  is  bona  fide 
tvnd  openly  taken,  and  is  kept  for  such  a  length  of  time  as  to 
give  general  advertisement  of  the  staitie  of  the  property  and  the 
daim  to  it  by  the  vendee.'^ 

Since  the  decision  in  Stevens  vs.  Irwin,  this  Oourt  has  re- 
peatedly held,  that  to  constitute  such  change  of  possession 
as  to  make  the  transfer  valid  against  creditors  of  tne  veudor, 
there  must  be  such  change  of  the  apparent  custody  of  the 
property  as  to  put  one  dealing  with  the  vendor  with  respect 
to  it  upon  inquuT,  or  such  at  least  as  might  suggest  a  change 
of  ownership.  And,  without  excepting  in  its  fullest  sense 
the  language  employed  by  the  learned  Judge  in  Stevens  vs. 
Irurin,  we  may  add,  that  we  have  been  referred  to  no  case 
which  excludes  from  consideration  the  circumstance  of  an 
advertisement  of  the  vendee's  claim,  such  as  would  enable  an 
ordinarily  prudent  man  to  ascertain  that  he  could  no  longer 
rely  upon  his  knowledge  of  the  ownership  of  the  former  pro- 
prietor. The  instruction  in  effect  informed  the  jury,  that  if 
the  vendee  had  assumed  the  control  of  the  property  in  such 
manner  as  that  the  vendor  could  not  legally  interfere  with  it, 
there  was  an  actual  and  continued  change  of  possession — 
even  though  the  transaction  was  entirely  wanting  in  the  pub- 
licity, 0}>enness  or  notpriety  which  would  tend  to  warn  ihe 
other  members  of  the  community,  or  advertise  the  claim  of 
the  vendee.  Whether  the  possession  is  actual  and  continued 
as  agaiQst  a  creditor  must  ordinarilv  be  determined  by  the 
jury,  but  in  no  case  can  the  mere  fact  that  the  vendee  has 
control  of  the  property,  be  conclusive  that  the  change  has 
become  actual  and  continued  as  against  creditors. 

Judgment  and  order  reversed  as  of  the  day  of  the  submis- 
sion of  the  cause,  and  cause  remanded  for  a  new  trial. 


[Filed  October  10,  1879.1 

[No.  10,406.1 
PEOPLE  vs.  AH  GOW. 

A  judgment  of  conviction  iiriU  be  reyersed  nnless  the  verdict  finds  the  defend- 
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ant  gailty  of  the  offenfie  charged  in  the  indictment^  or  oome  oflfense  in- 
daed  within  the  offense  so  charged. 

The  Court  should  direct  the  jury  to  return  their  verdict  in  proper  form. 

By  the  Coubt. 

Tlie  defendant  was  indicted  for  an  assault  with  intent  to 
commit  murder.  The  verdict  entered  in  the  minutes  is  as 
follows:  **  We,  the  jury,  do  find  the  defendant  guilty  of  the 
indictment  as  charged  to  him."  These  words  do  not  convey 
any  meaning.  The  jury  do  not  find  the  defendant  guilty  of 
any  offense.  The  Court  might  surmise  that  they  were  of  the 
opinion  that  the  defendant  was  guilty  of  some  offense,  but  it 
is  not  the  province  of  the  Court  to  ascertain  or  specify  the 
offense  of  which  the  defendant  is  guilty.  The  verdict  must 
determine  that  question. 

It  is  difficult  to  find  any  justification  or  excuse  for  the 
entry  of  such  a  verdict.  Tne  Court  may,  in  any  case,  in- 
struct the  jury  as  to  the  form  of  their  verdict;  and  if  it  ap- 
pears from  their  verdict,  as  first  returned,  that  thej^  do  not 
know  the  proper  form,  it  is  the  duty  of  the  Court  to  instruct 
them  in  that  regard,  aud  direct  them  to  return  the  verdict  in 
such  form  that  the  judgment  of  the  law  may  thereupon  be 
pronounced.  Mr.  Bishop  says:  ''It  seems  quite  plain,  that 
m  every  case  of  a  verdict  rendered,  the  Judge  or  prosecuting 
officer,  or  both,  should  look  after  its  form  and  its  substance, 
so  far  as  to  prevent  a  doubtful  or  insufficient  finding  from 
passing  into  the  records'  of  the  Court,  to  create  embarrass- 
ment afterward,  and  perhaps  the  necessity  of  a  new  trial. 
The  want  of  precaution  in  this  matter  has  led  to  many  adju- 
dications for  which  the  occasion  ought  never  to  have  been 
furnished."    (2  Bish.  Crim.  Prac,  Sec.  831.) 

Jud^ent  and  order  reversed,  an^  cause  remanded  for  a 
new  trial.     Bemittitur  forthwith. 


[Piled  October  3,  1879.] 

[No.  5868.] 

HUTCHINSON  ET  AL. 

vs. 

STATE  INYESTMENT  AND  INSUBANCE  CO. 

The  offioera  of  a  company  incorporaled  nnder  the  statutes  reUting  to  Insur- 
ance Incorporations  have  no  power,  as  agents  of  an  applicant,  to  apply 
to  another  insorer  for  a  policy,  and  to  accept  the  policy  as  sach  agent, 
so  as  to  make  the  incorporation  ijr  its  stockholders  liable  to  the  insurer 
for  the  premiums. 
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By  the  Court. 

It  is  alleged  in  the  complaint:  ''  That  defendant  is  a  cor* 
poration  created  by  and  tinder  the  laws  of  this  State,  and 
organized  pursuant  to  the  same,  to  carry  on  the  Fire,  Marine 
and  Inland  Navigation  Insurance  business  in  the  State  of 
California  and  elsewhere.''  And  the  Court  below  found: 
''The  defendant  is  and  was  *  »  *  a  domestic 
incorporation  doing  an  insurance  business.*' 

We  have  been  referred  to  no  provision,  and  an  examina* 
tion  of  the  statutes  relating  to  insurance  incorporations  has 
resulted  in  the  discovery  of  no  provision  of  law  which  would 
authorize  the  officers  of  the  defendant  to  enter  into,  or  to 
carry  into  effect,  the  contract  sued  upon.  The  contract  was 
uUra  vir€8,  and  neither  the  corporation  or  stockholders  can 
be  bound  by  it. 

As  to  the  averments  contained  in  the  amended  complaint, 
the  District  Court  failed  to  pass  upon  the  issues  presented 
by  them.  We  cannot  here,  for  the  first  time,  try  those 
issues. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial.     Remittitur  forthwith. 


[Piled  October  3, 1879.1 

[No.  6,862-aU.] 
COBURN  vs.  SMART. 

By  the  Court. 

We  think  that  the  portion  of  the  opinion  which  puts  the 
right  of  Hearibt  and  Pearson  to  intervene  upon  the  mere  fact 
that  they  had  become  the  sureties  of  Smart,  cannot  be  sup- 
ported, and  the  opinion  in  that  respect  is  modified.  But 
their  ownership  of  a  portion  of  the  lumber  in  controversy 
was  sufficient,  as  pointed  out  in  the  opinion,  to  entitle  them 
to  intervene. 

Rehearing  denied. 


[Filed  October  3,  1879.1 

fNo.  5,536.1 
FB1£DMAN  yg.  NELSON. 

Btr  THE  CoXJKt. 

We  ore  of  opinion:  1.  That  the  deed  from  the  Commis- 
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sioners  of  the  Sinking  Fund  to  the  Commissioners  of  the 
Funded  Debt  transferred  to  the  latter  the  title  vested  in  the 
cit^  of  San  Francisco  by  the  Act  of  1851. 

i.  That  the  deed  made  by  the  Commissioners  of  the 
Funded  Debt  to  George  Gordon,  having  been  ratified  and 
confirmed  bv  the  Act  of  April  14,  1857,  operated  to  transfer 
the  title  to  Gordon. 

3.  That  each  of  these  several  conveyances  include  the 
premises  in  controversy. 

Order  granting  a  new  trial  reversed  and  cause  remanded. 
Bemittitur  forthwith. 


Supreme  Coiirt  of  Wisconsin. 

JAMES  RYAN,  Respondent, 

vs. 
SPRINGFIELD  F.  AND  M.  INS.  CO.,  Appellant. 

Ko  other  elements  or  stronger  evidence  of  fraud  or  false  representations  is 
required  to  itvoid  insurance  than  other  contracts. 

Such  jepresentations  may  be  false  or  fraudulent  in  presmH  so  as  to  avoid  the 
contract,  though  not  in  writing,  nor  of  the  nanure  of  continuing  war- 
ranties. 

The  answers  in  the  application  stated  that  the  property  was  incumbered  for 
$3,000,  and  was  steadily  profitable.  The  jury  found  specially  that  it 
was  incumbered  for  $4,561,  and  that  it  was  not  steadily  profitable; 
also  generally  they  found  for  the  plaintiff. 

I  HM,  that  the  special  findings  were  inconsistent  with  the  general,  and  the 

former  so  far  control  that  the  verdict  must  be  consistent  with  Uiem. 

KM,  that  the  facts  having  been  found  by  the  jury,  the  question  of  their 
materiality  was  one  of  law  for  the  Court.  The  jury  cannot  be  al- 
lowed to  give  a  general  verdict  inconsistent  with  the  special  findings 
on  tJie  ground  tibiat  the  latter  are  immateriaL 

HM,  that  the  test  of  materiality  is  whether  the  representations  would  in- 
I  fluence  the  insurer  in  accepting  the  risk  or  fixing  the  premium. 

BM,  that  the  interest  of  the  insured  in  the  property  is  always  a  matter  ma- 
teilal  to  the  risk. 

Hdd,  that  on  the  findings,  judgment  should  have  been  rendered  for  the 
oompany. 

Held,  that  a  finding  that  the  oompany,  through  its  agent  or  otherwise,  had 
no  knowledge  of  the  additionid  incumbrance,  is  sufficient  answer  to 
the  allegation  that  the  jury  might  have  found  a  waiver  of  the  fala* 
representations. 

Judgment  reversed. 

Naah  and  SchmUsy  and  Vilaa  dk  Bryant,  for  Appellant. 
H.  O.  and  W,  J.  Turner ^  for  Respondent. 

Appeal  from  Circuit  Court,  Sheboygan  Connty. 

Obton,  J.y  delivered  the  opinion  of  the  Court. 
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This  action  is  brought  upon  an  insurance  policy  of  the  ap- 
Dellant  company,  by  me  respondent,  as  the  mortgage  of  one 
Miles  McMahon,  the  owner  of  the  premises  upon  which  the 
building  insured  and  destroyed  by  fire  was  situated,  and  for 
whose  benefit  the  insurance  was  obtained. 

The  answer  alleges  substantially  that  af  the  time  the  in- 
surance was  obtained,  a  written  application  was  made  and 
signed  by  McMahon,  which  became  a  part  of  the  policy,  and 
in  which  certain  representations  were  made  respecting  the 
property  insured,  which  thereby  became  warranties,  and 
which  were  material  to  the  risk  and  false.  The  jury  found 
upon  the  question  of  fact  that  McMahon  did  not  sign  the 
application;  but  they  also  found  that  the  questions  were 
asKed  and  answered  ''as  stated  in  the  written  application." 
The  evidence  and  question  upon  which  this  latter  finding 
was  made,  were  received  and  submitted  without  objection, 
and  the  finding  itself  is  not  excepted  to,  and  therefore  the 
variance,  if  any,  between  such  evidence  and  finding,  and  the 
allegations  of  the  answer  relating  to  the  written  application 
is  immaterial,  and  the  answer  in  this  respect  may  be  treated 
as  amended  to  conform  to  the  proofs  and  finding.  If  the 
false  representations  complained  of  must  have  been  con- 
tained in  the  written  application  signed  by  McMahon,  the 
insured,  and  thereby  be  strict  warranties  in  order  to  consti- 
,tute  a  defense  to  Hie  action,  then  perhaps  such  a  variance 
:would  be  incurably  material ;  but  a  defense  founded  upon 
false  and  fraudulent  representations  material  to  the  risk  may 
be  equally  available  as  if  founded  upon  a  breach  of  war- 
ranty. 

Contracts  of  insurance  may  be  avoided  for  false  and 
•fraudulent  representations,  or  other  fraud  by  which  they 
were  induced,  the  same  as  other  contracts,  and  such  a  defense 
requires  no  other  elements  or  stronger  evidence  of  fraud  in 
cases  of  insurance  than  in  any  other. 

Eepresentations  of  existing  facts  in  respect  to  the  property 
insured  may  be  false  and  fraudulent  and  material  in  presetUi, 
and  avoid  the  policy  of  insurance,  although  not  in  writing, 
nor  intended  or  construed  as  warranties,  and  have  no  refer- 
ence to  future  conditions  of  the  property  so  as  to  be  contin- 
uing representations  or  promissory  warranties.  Wood  on 
Insurance,  Sections  177,  178,  179.  Prieger  et  al,  vs.  JKr- 
change  Mutual  Ins.  Co,,  6  Wis.  89;  Kealer  vs.  Niagara  Fire 
Ins.  Go.y  16  Wis;  523;  KifnbaU  vs.  ^tna  Ins.  Co.,  9 
Allen,  542. 

Among  tile  questions  propounded  to  McMahon,  and  the 
answers  thereto  were  the  following : 
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Q.  "Is  it  (the  property  to  be  irisured)  incumbered  by  any 
mortgage  or  otherwise  ?"    Ans.   '*  Yes,  it  is." 

Q.  **If  so,  for  what  amount?"  Ans.  "  Thi^ee  thousand 
doUars." 

Q.  "Is  the  property  incumbered  in  any  way?"  Ans. 
**  Incumbered  by  mortgages." 

Q.  "If  so,  starte  the  nature  of  the  same  ?"  Ans.  "  Yes, 
mortgaged  to  two  parties  for  $3,000." 

§:.     " Is  such  property  steadily  profitable ?"  Ans.  "Yes." 
he  special  findings  of  the  jury  upon  these  questions  are: 

1.  "  Were  there  incumbrances  on  the  premises  affected  by 
the  insurance  at  the  time  the  insured,  McMahon,  procured 
the  insurance  sued  for,  to  a  greater  amount  than  $3,000  ?" 
Ans.     "  Yes,  $4,651,  the  whole  amount  of  mortgages." 

2.  ''Did  the  defendant  or  its  agents  at  that  time  know 
ihat  such  incumbrance  by  mortgages  exceeded  $3,000?" 
Ans.     "No." 

14.  "Were  such  premises  steadily  profitably  at  the  time 
of  procuring  of  such  insurance  ?"    Ans.     "  No." 

26.  "  Do  you  find  for  the  plaintiff  or  for  the  defendant  in 
this  action?      Ans.     "  We  find  in  favor  of  the  plaintiff." 

Upon  the  findings,  the  defendant  moved  for  judgment, 
which  was  denied,  and  judgment  was  rendered  for  the 
plaintiff  for  the  amount  of  the  insurance. 

We  think  the  above  special  findings  are  clearly  inconsist- 
ent with  the  general  finding  for  the  plaintiff,  and  that  the 
Circuit  Court  ought  to  have  rendered  judgment  for  the  de- 
fendant upon  his  motion. 

The  special  findings  of  fact  so  far  control,  that  the  gene- 
ral finding  or  verdict,  must  be  consistent  with  them.  Section 
32,  chap.  182,  R.  S.,  1868;  Temke  vs.  MUwaukee  dc  St.  Paul 
Raihvay  Co.  (39  Wis.  449.)  The  jury  were  not  asked  to  find, 
and  did  not  find  whether  the  representations  they  so  found  to 
be  false,  were  material  to  the  risk  or  not,  and  it  is  contended 
that  the  general  verdict  for  the  plaintiff  should  be  held  to 
have  passed  upon  and  found  in  his  favor  all  other  material 
issues  not  included  in  the  special  findings.  This  as  a  gene- 
ral proposition  may  be  so,  and  it  may  be  admitted  that  this 
general  verdict  should  be  treated  as  a  finding  upon  the  ma* 
teriality  of  these  false  representations  in  favor  of  the 
plaintiff,  or  that  such  representations  were  not  material;  yet 
the  facts  having  been  found  by  the  jury,  the  question  of 
their  materiality  becomes  one  of  law,  arising  from  such  facts 
so  specially  found  to  be  true,  and  the  general  verdict,  even 
with  this  enlarged  interpretation  of  its  scope  and  effect,  will 
not  be  conclusive  if  clearly   against   law,  but  would   be 
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inconsistent  with  the  special  findings,  from  which  the  Tery 
opposite  legal  conclusion  ought  to  be  drawn. 

In  all  cases  where  the  facts  are  speciallj  found  hj  the 
jury,  or  are  without  dispute,  the  question  of  the  materialiiy 
to  the  risk  of  representations  respecting  the  property  in- 
sured by  the  insurer  at  the  time  of  obtaining  the  insurance 
is  for  the  Court,  and  in  all  of  the  reported  cases  we  have 
consulted,    it  has  been  decided  as  a  question  of  law  that 
false  representations  of  incumbrance  by  mortgage  upon  the 
property  insured  is  material  to  the  risk.     Wood  on  Insur- 
ance, Sections  158,   159,  160,  177  and  195;  Curry  vs.  Cam. 
Ills.  Co.  10  Pick.  635;  Haytvard  ys.  Mutual  Ins.    Co.,    10 
Cush.  444:  Fatten  vs.  Mer.  and  Farm.  Ins.  Co.,  38  N.  H. 
338;  Columbia  Ins.  Co.  vs.  Latorence,  10  Peters,  507.     This 
Court  has  repeatedly  decided  that  such  representations  are 
material  to  the  risk.     Hinman  vs.  Hartford  Fire  Ins.  Co. 
36  Wis.  159;  Fuller  et  als.  vs.  Madison  mutual  Ins.  Co.,  36 
Wis.  604,  and  in  the  latter  case,  the  Court,  by  the  Chief 
Justice,  uses  the  following  language :  ''And  to  that  end,  it 
is  important  not  only  that  the  insurer  should  know  the 
amount  of  incumbrance    on  property    when    insured,    but 
should  have  notice  of  subsequent  incumbrances."    The  in- 
trinsic and  essential  meaning  of  ''materiality  to  the  risk'* 
of  representations  by  the  insurer  in  respect  to  the  property 
to  be  insured,  and  tlie  true  test  of  such  materiality,  are  that 
such  representations  affect  and  influence  the  action  of  the 
insurer  in  taking  or  refusing  the  risk,  or  in  the  amount 
of  premiums  to  be  paid.       Chief    Justice    Marshall,  in 
Columbia  Ins.    Co.   vs.   Laivrence,    (2  Peters,   47,)  defines 
the  materiality  so  clearly,   and  in  language  so  terse  and 
yet  so  comprehensive,    that  it  may  well   oe  adopted  by 
the   Courts  as  the  very  best   expression  of    it    tnat  can 
be  made.     "  Generally,  speaking,   insurances  against  firer  ae 
made  in  the  confidence  that  the  assured  will  use  all  precau- 
tions to  avoid  the  calamity  insured  against,  which  would  be 
suggested  by  his  interest.    The  extent  of  this  interest  must 
always  influence  the  underwriter  in  taking  or  rejSecting  the 
risk,  or  in  estimating  the  premium.  So  far  as  it  may  influence 
him  in  these  respects,  it  ought  to  be  communicated  to  him. 
Underwriters  do  not  rely  so  much  upon  the  principles  as  on 
the  interest  of  the  assured;  and  it  would  seem,  therefore, 
to  be  always  material  that  they  should  know  how  far  this  in- 
terest is  engaged  in  guarding  the  propert]^  from  loss."    This 
language  has  been  before  (juoted  approvingly  by  this  Court 
in  the  opinion  of  Mr.  Justice  Lton,  in  Hinman  vs.  Hartford 
Fire  Ins.  Co.,  supra,  and  the  question  as  to  the  materiality 
of  such  representations  should  be  at  rest  in  this  State,  and 
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the  false  representations  here  found  by  the  jury,  both  as  to 
mortgage  incumbrances  upon,  and  the  profitableness  of  the 
property  insured,  were  material  to  the  risk,  relied  upon  by 
the  company,  and  formed  an  inducement  to  the  contract  of 
insurance,  and  avoid  the  policy. 

As  to  the  argument  of  the  learned  coxinsel  of  the  respond- 
ent, that  the  company,  through  its  agents,  took  such  action 
in  respect  to  the  proofs  and  adjustment  of  the  loss  after  fidl 
knowledge  of  the  falsity  of  these  representations  as  waived 
their  materiality,  it  is  sufficient  to  say  that  the  jury  found  no 
such  fact,  and  the  following  question  was  propounded  to  the 
jury  at  the  request  of  the  respondent,  obviously  for  the  pur- 
pose of  affecting  this  question  of  waiver,  which  was  answered 
m  the  negative : 

24.  ''  At  the  time  of  the  demand  by  the  defendant  of  ad- 
ditional proofs  of  loss,  and  the  furnishing  of  plans  and 
specifications  of  the  barn  destroyed,  had  the  defendant  koowl- 
edge,  by  its  agents  or  otherwise,  of  the  additional  incum- 
brances upon  the  two  lots  exceeding  $3,000?"  Ans.  ''No." 
Nothing  further  need  be  said  to  make  it  appear  that  the 
Circuit  Court  erred  in  refusing  judgment  for  the  defendant, 
and  rendering  judgment  for  the  plaintiff  upon  the  findings  of 
the  jurjj^. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  is  remanded  with  direotionB  to  enter  judgment 
upon  the  findings  of  the  jury  for  the  defendant. 


Court  of  Appeals  of  Maryland. 

April  Term,  1879. 


KNICKERBOCKER  LIFE  INS.  CO.  y%.  DIETZ. 

liiFK  Iksurancb — pA.ii>-np  Policy — Default  in  Intkbkst  on  Pbbmium  Notks 
— FoRFEiTUBK.  The  time  for  the  payment  of  interest  on  premium 
noteB,  outstanding  upon  b  paid-np  poHcy  of  insurance,  is  of  the  es- 
sence of  the  contract,  and  most  be  strictly  complied  with.  If  the 
policy  by  its  terms  is  to  become  void  upon  non-payment  of  such  inter- 
est, equity  will  not  relieve  from  the  foHeiture. 

Snit  in  equity  upon  a  life  policy  of  insurance  obtained  for 
the  benefit  of  appellee,  the  wife  of  insured.  The  policy, 
was  a  ''  ten  year  one,  requiring  the  payment  of  annual  pre- 
miums for  ten  jears  only,  naif  tne  annual  premium  in  cash, 
and  the  remainder  in  premium  notes;  these  notes  to^be  de- 
ducted from  the  amount  secured  by  the  policy  when  it  be- 
came due.  Interest  on  these  notes  were  to  be  paid  annually, 
on  May  5th,  daring  the  existence  of  the  policy,  and  if  not  so 
paid,  Uie  policy  was  to  become  void.     Ii  premiums  were  not 
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paid,  after  two  or  more  payments  Lad  been  made,  then  on 
surrender  of  the  policy  a  new  one  should  issue  for  the  full 
value  acquired  under  the  old  one,  subject  to  any  premium 
notes  outstanding,  and  the  interest  on  tne  same.  The  insured 
surrendered  his  policy,  and  obtained  a  new  policy  for  five 
tenths  of  the  amount  insured,  the  new  policy  being  subject 
to  certain  premium  notes  then  outstanding.  It  was  therein 
stipulated  that  the  new  policy  should  become  void  if  interest 
on  these  notes  were  not  paid  when  such  interest  became  due. 
Interest  was  not  so  paid,  and  the  policy  was  cancelled  by  the 
company.     The  defendant  appealed  from  the  decree  below. 

marahell  &  Fishery  for  Appellant. 

T.  R.  Clendennin,  for  Appellee. 

Grason,  J.,  in  delivering  the  opinion  of  the  Court,  said: 

Where  there  are  some  forfeitures  against  which  a  Court  of 
Equity  ought  to,  and  will  relieve,  it  will  be  found  that  they 
are  of  such  a  charaeter  that  the  time  of  payment  is  not  of 
the  essence  of  the  contract,  and  for  a  failure  to  comply  at  the 
day  full  compensation  can  be  made.  But  in  contracts  of  life 
insurance,  time  is  of  the  very  essence  of  the  contract.  The 
theory  on  which  the  amount  of  the  premium  is  fixed  is,  that 
assuming  that  a  man  of  a  given  age  has  a  prospect  of  living 
a  certain  number  of  years,  as  shown  by  experience  and  ob- 
servation, the  premium  charged  is  such  a  sum  as,  ii^vested 
annually  at  a  certain  rate  of  interest  and  compounded,  will,  at 
the  expiration  of  that  time,  amount  to  enough  to  pay  the 
policy  and  cover  the  expenses  of  the  company.  To  accom- 
plish this  result,  the  premium  must  be  punctually  paid  and  in- 
vested, and  the  interest  invested  at  the*  assumed  rate,  other- 
wise the  ability  of  the  company  to  pay  the  policy,  instead  of 
being  a  matter  of  reasonable  certainty,  becomes  a  mere  matter 
of  chance — the  business  of  life  insurance  ceases  to  have  any 
scientific  or  accurate  basis,  and  a  policy  of  insurance  be- 
comes a  mere  wager  on  the  life  of  its  holder.  The  prompt 
payment  of  interest  on  premium  notes  is  as  necessary  to  the 
successful  working  of  an  insurance  company,  as  well  as  to  the 
security  of  the  insured,  as  is  the  payment  of  the  premium 
notes  themselves.  If  one  policy-holder  can  fail  to  pay  his 
interest,  any  other  of  them  may  do  the  same,  and  the  ruin  of 
the  company  would  be  the  inevitable  result.  The  time  for 
payment  of  interest  on  premium  notes,  therefore,  is  of  the 
essence  of  contracts  of  insurance.  Such  contracts  must  be 
strictly  complied  with,  and  Courts  of  Equity  cannot  exer- 
cise a  dispensing  power  over  them  without  defeating  the  ends 
and  objects  of  one  or  both  of  the  contracting  parties.  44  Yt., 
188;  5  Big.  Life  &  Ace.  Cases,  631;  lb.  245;  6  Ins.  Law  Jour. 
428.  Reserved. 
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I 

Current  Topics. 

I  A  BUKOB  is  cnrrent  that  the  new  Superior  Judges  have 

agreed    to  onanimously  elect  Judge  Dainoebfield  of  the 

I  Twelfth  District  Court,  presiding  Judge  of  the  New  Court. 

i  We  are  pleased  to  know  that  there  will  be  no  contest  for  this 

position.  No  bett^  selection  could  be  made.  It  is  gener- 
ally conceded,  that  Judge  Dainobbfibld  for  many  reasons,  is 
entitled  to  the  honor. 


In  the  following  cases  rehearings  have  been  granted: 
KeUy  vs.  McKibbm  (1  P.  C.  Law  Journal  202);  Black  vs. 
Sprague  (2  P.  C.  Law  Journal  425);  but  confined  argument 
to  the  queistion  of  misdirection  of  jury  by  the  Court's  in- 
struction. Wdb  vs.  Harter  (2  P.  C.  Law  Journal  427);  Jlfoas- 
wM  vs.  Board  of  Supeinxisors  (3  P.  C.  Law  Journal  58),  and  the 
point  to  be  considered  is  whether  the  Board  was  exercising 
judicial  functions  when  it  made  the  order;  Sharpslein  ts. 
IHedlatwkr  (3  P.  G*.  Law  Journal  486). 


In  the  following  cases  rehearings  have  been  denied  by  our 
Supreme  Court:  l^ inter  vs.  Bdmont  Mining  Co.^  (2  P.  0. 
Law  Journal  431);  Monterey  &  Salinas  VaUey  B.  B.  Co.  vs. 
HUdreth  (1  P.  C.  Law  Journal  404) ;  Daprey  vs.  Merrill;  Mock 
vs.  Barney  (2  P.  C.  Law  Journal  473) ;  Stevens  vs.  Cardona  (3 
P.C.  Law  Journal  150);  Fernandei  vs.  Sac.  B.  B.  Co.;  People 
vs.  Sprague  (3  P.  C.  Law  Journal  30,  46) ;  with  directions  to 
fix  a  day  for  carrying  the  judgment  into  execution.  Filch  vs. 
FfiMe;  Fayertoeaiker  vs.  Henden.  In  the  case  of  Cdbum  vs. 
Smart  (3  P.  L.  Law  Journal  132)  the  Court  denied  a  rehear- 
ing (4  P.  C.  Law  Journal  138);  but  subsequently  set  that 
order  aside,  and  the  cause  stands  submitted  upon  the  petition 
for  rehearing. 
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CONTEMPT  OF  COUBT. 


Contempt  of  Court  ma^  be  manifested  in  two  ways,  either 
by  insnlting  or  treating  with  deliberate  disrespect,  J  nd^es  or 
their  officers,  or  by  disobedience  to  judicial  orders,  which  is 
held  to  imply  a  contempt  for  those  who  have  pronounced 
them.  Foiiunately  our  reports  show  few  instances  which 
come  under  the  first  class.  Our  Courts  are  very  generally 
respected,  and  rare  indeed  is  the  case  of  any  one  foolhardy 
enough  to  violate  public  decency  by  behaving  in  an  unseemly 
manner  in  presence  of  any  Judge,  be  he  of  a  supreme  or  in* 
ferior  tribunal.  This  is  fortunate  for  the  Judges  themselves; 
for  it  is  difficult  to  imagine  a  more  tiying  position  than  that 
of  one  called  upon  to  punish  an  act  under  circumstances 
which  may  fairly  be  supposed  to  have  excited  personal  feel- 
ings— ^to  vindicate  the  office  while  ignoring  altogether  the 
holder  of  it.  With  regard  to  cases  of  implied  contempt,  it 
must  be  borne  in  mind  that  they  may  arise  apart  from  moral 

Stilt.  Thus  under  the  English  County  Court  administration, 
ilure  to  pay  the  expenses  decerned  for  is  treated  as  con- 
tempt for  the  Judge  who  has  ordered  payment  and  punished 
with  imprisonment.  And  yet  this  is  just  a  roundat>out  way 
of  imprisoning  for  debt.  Poverty  cannot  be  made  a  crime 
by  calling  it  contempt  of  Court.  A^un,  until  legislative  in- 
terference cleared  the  way  for. tender  consciences,  witnesses 
who  declined  to  swear  might  be  liable  to  suffer  fot  contempt. 
The  most  frequent  illustration  of  constructive  contempt  of 
Court  is  afforded  by  proceedings  for  breach  of  interdict,  and 
our  readers  will  recollect  how  but  the  other  day  the  Lord 
President  of  the  Court  of  Session  awarded  one  month^s  im- 

Erisonment  to  two  men  who  had  been  convicted  of  such  a 
reach. 

It  may  not  be  uninteresting  to  notice  a  few  of  the  cases 
which  form  illustrations  of  what  has  been  considered  and 
dealt  with  as  contempt  of  court.  Of  actual  insults  offered  to 
Judges  there  are,  as  has  been  alreadv  said,  few  instances. 
We  find,  however,  the  Lord  Advocate  taking  proceedings 
a^inst  a  writer  in  the  Sianet  for  having  ^  written  and  trans- 
mitted to  the  Lord  President  of  the  Court  of  Session  a  letter 
reflecting  on  his  judicial  conduct^  ocmtaininj;  matter  disres- 
pectful and  insulting  to  the  Court  and  injurious  -to  the  ad- 
ministration of  justice."  The  accused  was  cited  to  appear 
before  the  assembled  force  of  both  divisions,  and  although 
he  at  first  seemed  to  aggravate  the  offence  by  taking  an  ob- 
jection to  the  summary  mode  of  trial,  he  afterwards  duly 
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acknowledged  it.  The  Court,  it  is  reported,  found  ''that  he 
had  been  ffuiltjr  of  a  high  offence  against  the  dignity  of  this 
Court,  and  which  tends  to  prejudice  and  slander  the  due  ad- 
ministration of  justice  therein,  and  in  having  done  so  h(  s 
rendered  himself  liable  to  severe  animadversion  and  punish- 
ment.'' He  was  then  reprimanded  in  public,  and  ordered  to 
find  caution  for  good  conduct  towards  the  Court  under  a  pen- 
alty of  XIOO.  Jxnrd  Advocate  vs.  Jamie8on\  Feb.  1,  1822, 
^1  Shaw  314.)  A  vety  similar  case,  that  of  Haj,  is  reported 
in  the  same  volume  of  reports.  Hay  was  a  litigant  who  had 
written  letters  to  various  Judges  regarding  his  process,  and 
was  accused  of  havinff  *'  wickedljr  defamed,  calumniated  and 
libelled"  several  of  them.  Hay  insisted  on  being  tried  by 
jury,  and  after  the  Court  had  sustained  their  jurisdiction  and 
oraered  a  proof,  he  lodged  a  minute  in  which  he  protested 
that  his  presence  should  not  be  deemed  a  prorogation  of  the 
jurisdiction  of  the  Court.  This  minute  in  respect  of  its  terms 
was  found  to  be  a  high  contempt,  and  for  the  aggravated 
ofltence  he  was  ordained  to  be  imprisoned  for  four  months, 
and  find  security  to  the  amount  of  j£30U  for  good  behavior 
towards  Judges.  (1 8haw  817.)  The  recent  case  of  Broatch 
(March  1,  1878,  2  Hettie  702, )  affords  another  instance  of  the 
serious  light  in  which  the  Court  will  view  any  accusation, 
however  indirect,  made  against  the  integrity  of  Judges.  In 
that  case  a  countoy  solicitor  took  advantage  of  a  reclaiming 
petition  to  complain  to  the  Sheriff  that  the  substitute  nearly 
always  decided  his  cases  against  his  clients,  adding  "the 
•ause  of  which' is  only  coniectural,  but  it  cannot  be  because 
ef  their  causes  bein^  bad.'  The  Sheriff  at  once  sus[>ended 
the  solicitor  from  his  office,  until  the  Court  of  Session,  to 
whom  application  was  made  by  way  of  petition,  refused  to 
interfere,  and  the  petitioner  had  applied  by  petition  to  the 
Sheriff  to  be  reponed.  And  yet  he  nad  offered  to  tender  to 
the  Sheriff  and  his  substitute  the  humblest  apologjr. 

Any  accusation  or  threat  used  concerning  an  olBScial  of  the 
court  may  be  treated  as  contempt  of  court.  Of  this  we  have 
an  Ulusteation  in  the  case  of  Spauldiny  vs.  Laurie,  July  7, 
1836, 14  Shaw,  1103.  In  that  case  consignation  of  a  certain 
sum  of  money  had  been  ordered  by  the  Lord  Ordinary. 
Agents  ooacemed  in  the  case  wrote  to  the  assistant  clerk  of 
process  accusing  him  of  having  altered  the  interlocutors  of 
eourt  in  writing  them  out,  by  allowing. ten  days  to  consign 
instead  of  instcmt  consimation.  They  threatened  to  have 
him  removed  from  his  office  unless  he  exhibited  a  corrected 
interlooator*  The  clerk  claimed  the  protection  of  the  court, 
^ttd  the  joattar  was  brought  before  the  Inner  House,  when 
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the  agents  having  admitted  that  their  lettet  was  an  justifiable, 
and  written  under  erroneous  impressions,  were  ordered  to 
lodge  a  minute  of  apology.  In  this  case  the  Lord  President 
observed:  "The  duty  of  a  clerk  of  court  entrusted  with 
writing  out  the  judgments  we  pronounce  is  in  the  highest  de<« 
^ree  delicate  and  important.  An  impeachment  of  his  official 
integritv  is  therefore  a  charge  of  the  most  serious  descrip- 
tion. That  is  expressly  made  in  the  letter  of  these  ogente; 
and  then  they  tetl  him  he  must  exhibit  to  them  in  twenty-' 
four  hours  a  corrected  interlocutor,  that  is,  an  interlocutor 
altered  to  suit  their  terms,  or  they  will  have  him  removed 
from  office.  I  never  saw  a  more  outrageous  proceeding  than 
this.  I  think  it  not  onlj^  made  an  unfoundea  charge  against 
the  clerk  of  court,  who  is  well  entitled  to  our  protection,  but 
was  an  insult  to  the  judge  before  whom  the  process  depended, 
and  to  the  court  itself.  I  consider  that  an  explicit  apology 
is  due  to  the  court  as  weU  as  to  the  clerk.*' 

As  is  natural,  it  is  in  the  records  of  our  criminal  courts 
that  we  find  cases  of  actual  insolence  offered  to  the  majesty 
of  law.  To  behave  contemptuoualy  upon  receiving  sentence 
— ^to  appear  in  court  in  a  state  of  intoxication — to  refuse  wiib- 
out  reason  to  take  the  oath  as  a  witness,  or  having  taken  it, 
to  refuse  to  answer  the  questions  put,  or  to  prevaricate  in 
giving  evidence,  are  all  instances  of  conduct  treated  as  con* 
tempt  of  court,  and  punished  accordingly.  Oddly  enough 
nearly  all  these  illustrations  will  be  found  in  one  volume  of 
the  Justiciary  Beports,  that  of  Shaw. 

Nicer  questions  arise  when  the  act  complained  of  is  one  of 
interference  with  the  functions  of  a  court  of  justice.  What 
amoimte  to  this  it  may  be  rather  difficult  to  sav.  In  the  pe* 
culiar  case  of  Paterson  vs.  Kilgaur,  July  18,  ld65,  3  Macpn., 
1119,  we  find  a  difference  of  opinion  amongst  the  judges. 
This  was  an  action  for  repayment  of  a  sum  of  money  allMced 
to  have  been  obtained  by  the  fraud  of  the  defendero.  The 
pursuer  was  an  old  lady,  and  one  of  the  defenders  wrote  to 
her,  sending  a  copy  of  the  record,  intimating  that  he  intend^* 
ed  to  make  her  take  the  oath  of  calumny,  and  warning  hw 
of  the  great  sin  of  perjury*  He  wound  up  by  swing  ''I 
now  leave  the  matter  to  your  careful  and  calm  consideration, 
and  to  your  own  conscience,  as  to  what  jou  should  do  when 
Your  oath  is  required."  The  letter  having  been  laid  by  her 
before  the  Lord  Ordinary,  he  by  interlocutor  found  that  the 
defender  bv  writing  and  senoing  it  had  ''  improperly  and 
unwarrantebly  intenered  with  the  due  and  ordinary  aomiiir 
istration  of  justice,"  and  had  thereby  committed  a  oontempi 
of  court.     He  was  aecoirdingly  craered  to  appear  persoor 
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nally  at  the  Lord  Ordmary'e  bar  for  censure.    The  defender 
brought  the  matter  tinder  review  of  the  Inner  House,  when 

-  the  majority  of  the  judges  concurred  in  the  opinion  of  the 
Lord  Oirainary.  The  Lord  President  thought  the  object  of 
writing  such  a  letter  was  to  deter  the  pursuer  from  taking 
the  oath  of  calumny.  **  Was  that  a  wrong  thing  for  th^  de- 
fender to  do,  and  was  it  an  interference  with  the  course  of 
justice  cognizable  by  the  court?  It  was  certainly  a  veiy 
wrong  thing  to  do,  and  I  think  it  was  also  an  interference 
with  the  course  of  justice."  He  further  thought  it  was  of  no 
consequence  whether  it  could  be  called  a  contempt  of  court 
or  not,  it  was  certainly  an  interference  with  a  pei-son  under 
the  protection  of  the  court  as  a  litigant.  Lord  Deas  was 
clear,  on  the  other  hand,  that  unless  the  writing  of  the  letter 
came  up  to  a  contempt  of  court,  no  cognizance  could  be 
taken  of  it.  ''Contempt  of  court,'*  he  said,  *'is  a  criminal 
offense,  punishable  in  the  most  summary  way  by  censure, 
fine  or  imprisonment.  It  may  be  either  direct  or  construc- 
tiye.  It  is  direct  when  judges  are  themselves  the  objects  of 
it.  It  is  constructive  wnen  the  ends  of  lustice,  as  judicially 
administered,  are  unduly  interfered  witn.  TV  hen  it  is  con- 
structive merely,  it  is  all  the  more  necessaty  to  be  cautious 
in  exercising  a  jurisdiction  so  serious  and  summary.  I  am 
not  for  speuing  it  out  of  a  private  letter  by  one  litigant  to- 
waids  another  which  contains  nothing  that  can  be  properly 
termed  intimidation.  It  would  never  do  to  make  mere  im- 
proper or  even  insulting  expressions  used  by  one  litigant 
towards  another  in  private  letters  the  subject  of  instant  and 
arbitrary  punishment.  That  would  not  be  a  safe  or  salutary 
jurisdiction  of  any  court,  and  still  less  for  every  court  to 
posBess.*'    His  lordship  was,  however,  of  the  opinion  that 

'  if  tiie  letter  in  question  had  contained  any  threat  of  expo- 
sore  or  injury,  it  would  have  amounted  to  contempt  of  court. 
The  defender  was  censured  and  found  liable  in  the  expenses 
to  which  this  proceeding  had  given  rise. 

In  the  case  of  A.  S.  vs.  C.  D.,  February  27,  1834,  12 
Shaw,  S04,  we  find  a  partf  censured  for  having,  without  any 
professicMial  qualification,  acted  as  an  agent  in  a  cause,  and 
afilixed  the  name  of  a  praotititioner  without  his  consent. 
'fThe  usurpation  of  the  functions  of  an  agent  is  an  offense 
which  the  court  must  severely  reprobate,  as  one  which  would 
lead  to  the  most  mischievous  consequences  if  not  perempto- 
rially  checked.*'  Per  Lord  President.  A  judge  is  quite  en- 
titled to  Older  the  imprisonment  of  any  parly  removing  part 
of  a  process  contrary  to  the  orders  of  the  court.  W^t  vs. 
lAgeriwood,  House  ot  Lords,  April  21,  1874,  1  Bettie,  21. 
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In  this  case  an  agent  would  not  allow  the  8heriff«8ub8titaie 
to  write  his  interlocutor  upon  a  petition  for  interdioti  but 
took  it  out  of  court  after  interdict  had  been  refused,  and  de- 
stroyed it  in  his  own  place  of  business.  In  the  case  of  the 
Lord  AdvocaJte  vs.  Gcdlatoay,  December  4,  1839,  2  Swinton, 
465,  the  fine  of  XlOO  was  imposed  upon  the  cashier  of  a 
bai^L  who  had  giyen  up  a  suspected  bill  to  a  third  party,  and 
thus  obstructed  justice. 

It  is  not  likely  that  at  this  time  of  day  the  court  would  be 
disposed  to  treat  as  an  act  of  contempt  the  publication  of 
any  judicial  proceedings.    But  we  have  heard  a  high  legal 
authority  express  the  opinion  that  a  certain  favorite  mode  of 
reporting  proceedings  in  court  for  the  daily  press  was  illegal. 
The  serious  mischief  which  may  arise  from  the  publication 
of  ex  parte  statements  has  already  been  pointed  out  in  these 
columns.    How  frequently  do  we  see  in  the  newspapers  a 
long  narrative  containing  sundry  grave  charges  against  a  de- 
fender whose  name  and  address  is  given,  and  windingup 
with  the  statement  that  defences  are  not  yet  lodged.    The 
case  may  be  compromised  Mid  defences  never  lodged,  and 
thus  the  public  kpow  nothing  of  the  other  side  of  the  story; 
or  some  compromise  which  would  have  been  the  best  and 
cheapest  thing  for  all  fiarties  may  have  been  knocked  on  the 
head  just  in  consequence  of  this  offensive  publicity.    In  tiie 
case  of  the  Lord  Advocaie  vs.  Prentice^  we  find  a  complaint 
lodged  accusing  the  defender  of  having  published  a  falee 
and^  slanderous  representation  of  certain  proceedings  taken 
against  him  for  contempt  of  court,  *^  calculated  and  intended 
to  libel  and  defame  the  Sight  Hon.  tbe  Lord  Justice-Clerk 
as  President  of  the  Second  Division  of  the  Court,  and  to 
bring  into  contempt  and  hatred  the  dignity  of  the  Supreme 
Court  and  the  administration  of  justioe  therein.**    But  no 
decision  was  pronounced.    In  OilfiHan  vs.   Z7«e  and  others. 
May  18,  1824,  3  Shaw,  21,  a  complaint  to  the  effect  that  the 
pursuer  of  an  action  for  damages  were  circulating  a  laige 
number  of  printed  copies  of  the  summons,  which  contained 
injurious  expressions,  was  sustained,  and  the  offending  par- 
ties ordered  to  recall  and  deliver  up  the  copies.    In  ITeitcfer- 
son  vs.   Laing^   December  10,  1824,  3  Shaw,  384,  the  pub- 
lishing and  circulating  during  the  dependence  of  an  action 
of  a  statement  tending  to  create  an  impression  unfavoraUe 
to  one  of  the  parties  was  treated  as  *'  improper  and  xmwar- 
rantable  interference  with  the  proceedings  of  the  court.**  See 
also  the  case  of  M'Laiichlan  vs.  Carmm^  December  16,  1826, 
6  Shaw,  147. 
Whene  the  contempt  of  court  arises  froma  bxieach  of  its 
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Wdets,  it  ftiaj  be  a  qtiestion  whethet  the  party  was  really 
iiequainted  with  such  orders.  The  decisions  seem  to  indicate 
{hat  if  an  ordel*  is  known  to  exist,  any  informality  in  the  man^ 
her  in  which  the  offender  became  aware  of  it  will  not  erase 
its  disobedience. 

As  every  court  has  power  to  maintain  its  own  dimity,  it 
ifi  incompetent  for  even  the  Supreme  Court  to  publish  the 
breach  of  an  interdict  or  other  order  of  an  inferior  tribunal. 
Munro  vs.  Bobet^son's  Trustees,  June  24,  1834,  13  Shaw,  788. 
' — Journal  of  Jurispruckfice. 


tJnited  States  District  Court 


SotTHEBN  DiSTBIOT  OF  OhIO. 


tiOtJISA    C.   BUSK,    LiBELLANT. 

VS. 

STEAMBOAT  CHARLES  MOEGAN. 

The  wife  of  a  pasftenger  brought  an  aotton  tn  rem  against  the  steamboat,  to 
recoyer  damages  }or  the  death  of  her  hnsbuud,  caosed  by  the  n^g;h- 
gence  of  the  officers  of  the  vessel. 

Tl4tL  td  the  jtirisdictlon.    Jurisdiction  sustained. 

In  admiralfy. 

This  was  an  action  in  rem,  by  the  widow  of  Edwin  Busk, 
against  the  steamboat  Charles  Morgan,  to  recover  damages 
for  the  death  of  her  husband.  The  libel  alleged  that  her 
husband  was  a  passenger  upon  said  boat,  from  New  Orleans 
to  Cincinnati,  and  that  owing  to  the  negligence  and  careless- 
ness of  the  master  and  officers  of  the  boat,  in  leaving  the 
hiktehways  open  at  night,  without  light  and  guard,  he  fell 
through  one  of  the  hatchways  into  the  hold  of  the  vessel 
and  was  instantly  killed.  Prayer  for  damages.  Claimant 
flies  a  plea  to  the  jurisdiction  in  the  form  of  exceptions  to 
the  libel,  on  the  ground,  that  in  admiralty,  as  at  common 
law,  no  action  is  maintainable  for  the  wi*ongful  death  of  an- 
Mher,  either  in  personam  or  in  rem 

P.  e/l  Donham,  for  Exception. 
Henry  Hooper ,  for  Libellant. 

.8irm0y  !>*  J.,  delirered  the  opinion  of  the  Court. 

iVoiii  an  examination  of  the  English  authorities,  it  is  veiy 
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clear,  that  no  right  of  action  existed  at  common  hiw  for  the 
death  of  a  human  being.  This  doctrine  is  first  announced 
in  the  case  of  Higgins  vs.  Butchery  Yelv.  89;  which  was  aa 
action  brought  by  the  husband  for  the  death  of  his  wife. 
Then  came  the  celebrated  case  of  Baher  v&  BoUoUy  1  Gamp. 
493,  which  was  also  an  action  brought  by  the  husband,  to 
recover  damages  for  the  death  of  ms  wife.  These,  are  all 
the  cases  we  have  been  able  to  find  prior  to  the  passage  of 
Lord  Campbell's  Act  in  1846.  But  that  this  was  the  recog- 
nized doctrine  is  shown  by  the  preamble  of  the  Act,  whicn 
recites  that,  ''  Whereas  no  action  at  law  is  now  maintainable 
against  a  person,  who,  by  his  wrongful  act,  neglect  or  de- 
fault, may  have  caused  the  death  of  another  person,*'  etc., 
and  the  Act  then  proceeds  by  its  provisions  to  give  such 
right  of  action.  Tnis  is  further  shown  by  the  case  of  Glu- 
holm  vs.  Barker,  (Law  Rep.  1  Ch.  App.  226,)  in  which  Lord 
Justice  TuBNEB  said:  " Lord  Campbell's  Act  first  introduced 
into  the  law  of  this  country  a  remedy  in  case  of  injuries  at- 
tended with  the  loss  of  life.  The  law  up  to  the  time  of  the 
passing  of  this  Act  stood  thus,  that  in  case  of  death  result- 
ing from  an  injury,  the  remedy  for  the  injurv  died  with  the 
person."  The  same  doctrine  is  maintained  in  Osham  vs. 
GiOett,  (8  Exch.  88,  and  in  Bac.  Abr.  ''Master  and  Servant,** 
O.;  Blake  y&.  Midland  Railway  Co.,  18  Q.  B.  93.  In  &ot 
we  have  not  been  able  to  find  a  single  reported  case  in  which 
a  contrary  doctrine  has  been  held.  The  English  Courts  and 
law  writers  may  not  have  founded  this  doctrine  upon  such 

{principles,  as  may  now  appear  sound  to  us;  but,  neverthe- 
ess,  it  cannot  be  disputed  that  such  was  the  doctrine  of  the 
common  law. 

In  the  United  States  this  principle  is  not  po  well  settled, 
and  yet  the  weight  of  authonbr  is  to  the  same  effect,  as  will 
be  seen  by  reference  to  the  following  cases :  Carey  vs.  Berk- 
shire Railroad  Co,,  and  Skinner  vs.  Btotxaatonio  RaQroadCorp. 
Co.,  1  Cush.  475;  Kearney  vs.  Boston  and  Worcester  Railroad 
Co.,  9  Id.  109;  HoOenheck  vs.  Berkshire  RaUroad  Co.,  Id.  480; 
Pennsylvania  Railroad  Co.  vs.  Henderson,  1  P.  F.  Smith  322; 
Whil/ordYB.  Panama  Railroad  Co.,  23  N.  T.  470;  Green  vs. 
JSuckon  Railroad  Co.,  2  Keyes  (N.  T.)  294;  Conn.  ZA/e  Ina. 
Co.  vs.  N.  Y.  and  N.  H.  Raaroad  Co.,  25  Conn.  266;  Edm 
vs.  Lexin^fton  Railroad  Co.,  14  B.  Hon.  204;  Wenky  vs-  Gin. 
Ham.  and  Dayton  Railroad  Co.,  1  Handy  481;  Hyaii  vs.  Ad- 
ams, 16  Mich.  180. 

On  the  other  hand,  there  is  the  case  of  Ford  vs.  Chamal^ 
(20  Wend.  210,)  in  which,  however,  this  question  was  not 
made;  but  it  has  since  been  overruled  by  the  Hew  York 
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Courts  (see  cases  cited.)  The  case  of  James  vs.  Christy,  (18 
Mo.  162,)  is  nsuallj  cited  as  maintaining  the  opposite  doc- 
trine, but  it  will  be  found  that  the  decision  of  the  case 
tamed  upon  a  special  statute  of  Missouri.  In  Shedd  vs. 
Yaungef  (15  Ga.  o49,)  the  question  was  clearly  made  and  de- 
cided, but  none  of  the  American  cases  seem  to  have  been 
referred  to  by  the  learned  Judge  who  delivered  the  opinion 
ef  the  Court. 

And  in  Sullivan  vs.  Vmon  Pacific  Bailroad  Co,,  (3  Dillon 
C.  C.  Rep.  334,)  the  Circuit  Judge  made  a  very  vigorous  as- 
sault upon  the  common-law  dictrine  and  refused  to  follow 
it;  but  this  case  was  taken  to  the  Supreme  Court  of  the 
United  States,  and  dismissed  for  want  of  jurisdiction,  at  the 
October  term  1877;  as  no  opinion  was  delivered  by  the 
Court,  we  are  unable  to  say  whether  this  point  was  consid- 
ered. So  that  there  is  only  the  Georgia  case,  which  seems 
to  directly  deny  the  common-law  doctrine.     But  that  this 

Erinciple  or  doctrine,  that  no  such  right  of  action  existed, 
as  been  generally  accepted  in  the  United  States,  is  further 
shown  by  the  fact  that  in  a  large  number  of  the  States,  such 
right  of  action  is  expressly  given  by  legislative  enactment. 

Jixkt  it  is  urged  on  the  part  of  the  libellant,  that  whatever 
the  cominon-law  principle  may  be,  that  the  civil  law  per- 
mitted the  action,  and  that  the  Admimltv  Courts  of  the 
United  States  are  not  bound  by  the  decisions  of  the  common 
law.  The  decisions  of  the  Federal  Courts  are  not  uniform 
upon  this  point,  although  the  insAorii;^  of  them  sustain  it. 

In  PlummerYB.  Wd>b,  (Ware  o9,)  it  would  seem  that  the 
direct  question  was  not  determined,  but  jurisdiction  in  ad- 
miralty was  maintained  by  the  United  States  District  Judge. 
The  case  was  appealed  to  the  Circuit  Court,  and  after  amend- 
ment of  the  libel,  the  action  was  dismissed  by  Justice  Stobt 
for  want  of  jurisdiction.     See  4  Mason  380. 

In  Orapo  vs.  Alien,  (1  Spraguc  184,)  it  was  held  that 
actions  in  admiralty,  for  mere  Dersonal  torts,  did  not  survive 
the  death  of  the  person  injured.  But  in  Cutting  vs.  Seabvry, 
(1  Sprague  522,)  the  Judge  said  it  was  not  the  settled  law, 
that  no  action  could  be  maintained  for  damages  occurring 
upon  the  death  of  a  human  being,  and  that  sucn  right  ought 
to  exist;  but  the  precise  point  was  left  undecided.  It  was 
held  in  the  case  of  the  Steamship  City  of  Brussels,  (6  Bene- 
dict 370,)  where  a  child  had  died  from  the  negligence  of  the 
officers  of  the  vessel,  that  this  action  could  be  maintained  in 
rem,  as  arising  upon  the  contract  of  passage.  And  in  the 
Sea  Gull,  Chaise's  Decisions  145,  Chief  Justice  Chase  de- 
cided that  an  action  in  rem  could  be  maintained  in  admiralty 
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by  tbe  hxiaband  for  the  death  of  his  wife;  and  in  the  High^ 
Iqnd  Lights  Id.  150,  he  affirmed  the  same  doctrine.  In  tha 
latter  case,  the  widow  and  son  filed  their  libel  in  renif  to  x^ 
coyer  damages  for  the  death  of  the  father  $uid  hasband,  an4 
the  same  Judge  held,  that  while  the  action  could  not  be  main:- 
tained  in  rem,  the  action  would  lie  in  personofln^  and  that  the 
Admiralty  Court  had  jurisdiction.  Thin  case  seeips  to  havQ 
been  decided  wholly  upon  the  construction  of  the  statute  ^ 
while  the  former  was  based  entirely  upon  the  generfd  right 
to  maintain  such  an  action  in  the  Admiralty  Court. 

In  Coggins  vs.  Mary  Helms^  reported  in  23  Int.  Bev.  Beo. 
384,  it  was  held  in  an  action  by  the  wife  of  the  chief  mate 
of  a  schooner,  which  was  run  down  by  a  steamship,  caus* 
ing  the  death  of  the  husband,  that  an  action  in  rem  would 
lie  in  the  Admiralty  Court,  to  recover  damages  for  his  death, 
following  the  decision  of  Chief  Justice  Chase.  I  find  upon 
reference  to  the  records  of  this  Court,  that  at  the  Junci 
Term,  1870,  the  District  Couii  dismissed  the  libel  of  Thomm 
Ts.  Tho8.  Sherlock  et  a2.,  which  sought  to  recover  damageei 
for  the  death  of  the  husband  of  libellant,  for  want  of  juris- 
diction. The  case  was  appealed  to  the  Circuit  Court,  and. 
by  consent  of  both  parties  the  decree  of  the  District  Court 
was  affirmed.  There  is  nothing  in  the  r^ord»  however,  ta 
^how  that  this  point  was  raised  and  decided. 

So  far  as  I  have  been  able  to  ascertain,  these  are  all  th§ 
pases  in  which  the  que£ition  at  issue  has  been  raised  and  don 
termined.  In  the  Steamboat  Co,  vs.  Chase^  (16  Wall.  522») 
Justice  CuFFOBD  discusses  the  question,  and  after  noticing 
the  cases  of  Crapo  vs.  AUen,  (1  BpraguQ  184,)  and  the  Se^ 
Gtdl,  Chase's  Dec.  146,  adds:  "'Diffioult^'es  it  must  be  coxj^ 
ceded  will  attend  the  solution  of  this  question,  but  it  is  no^ 
necessary  to  decide  it  in  this  case.'* 

As  the  case  at  bar  will  probably  go  to  the  Supreme  Court 
of  the  United  States,  it  will  be  better  for  all  parties  that  the 
appeal  should  be  taken  after  a  trial  upon  its  merits;  I  shall 
therefore  overrule  the  exceptions  to  the  jurisdiction  of  thQ 
Court. 
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Supreme  Court  o*^  thi  United  States. 


Apbil,  1879.    98  U.  S. 


QERMANIA  NATIONAL  BANE  ys.  CASE,  Beobiveb. 

1.  dorporailoM^TilabUUjf  of  Slookhnldtrs — Awgmt  of  OqUateral  f^uriifff 
Where  the  holder  of  stock  as  collateral  secnrity  transfers  the  shares 
to  his  own  name  he  makes  himself  liable  as  a  stockholder  for  the  ben- 
d&t  of  orediton. 

%  Ikid, — Ibid — Jftre  TVannfw  of  Stoch,  The  mere  transfer  of  stock  for 
a  BQininal  price,  oi  to  one  who  holds  for  the  assignor,  will  not  reheTS 
th^  actnal  owner  from  the  liabilities  of  a  stockholder  to  the  creditors. 

3,  QorUrad —  VcUidUy —  Defense —  Violation  by  Lender .  The  lender  of  mone^ 
cannot  set  out  his  own  violation  of  law  to  escape  a  responsibility  r^- 
snlting  from  snoh  illej^al  action. 

Appe^kl  from  the  Oirouit  Oonri  of  the  United  Btates  tot 
the  Distriot  of  Louisiana. 

Bill  to  compel  contribution  by  the  stockholders  of  the 
Greecent  Oity  National  Bank,  of  New  Orleans.  It  asks  for 
1^  decree  that  each  of  the  defendants  paj  to  the  receiver  of 
the  bank  seyenty  per  cent,  of  the  par  value  of  the  stock 
owned  by  them  severally  at  the  time  when  their  respective 
liabilities  were  fined  by  the  bank's  insolv^oy,  without  re«» 
gard  to  any  pretended  transfers  of  such  stock  which  they 
may  have  attempted  to  make  after  the  insolvency  occurred* 
The  bmk  was  organized  under  the  national  banking  law,  in 
1871.  On  February  13,  1878,  its  London  correspondents 
failed,  ftnd  the  bank  lost  heavily  by  the  failure--rnearly  the 
entire  amount  of  its  capital.  The  loss  was  almost  immedii 
ately  kuown  in  the  community  where  the  institution  was  lo- 
cated, and  necessarily  affected  its  credit.  On  March  14, 
« 1873,  payment  of  checks  drawn  upon  it  by  its  depositors 
was  suspended,  and  on  the  17th  of  tne  same  month  its  circu<« 
lating  notes  went  to  protest.  In  reference  to  the  alleged 
ownership  by  the  Geimania  Bank  (one  of  the  appellants)  .  >c 
shares  in  the  Crescent  Oity  Bank,  the  facts  appear  to  be  as 
follows :  On  December  14,  1872,  it  loaned  to  Phelps,  Mo- 
Gxdlough  &  Go.,  fourteen  thousand  dollars  on  a  note  of  the 
firm  dated  December  7,  1872,  payable  in  ninety  days,  and  to 
secure  the  payment  of  the  loan,  the  borrowers  pledged  to 
the  bank  one  hundred  shares  of  the  stock  of  the  Crescent 
City  Bank,  with  power,  on  non*payment  of  the  note,  to  dis* 
po9e  of  th^  stock  for  cash,  ^t  public  or  private  sale,  without 
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recourse  to  legal  proceedings,  and  to  this  end  to  make  trans- 
fers on  the  books  of  the  corporation  whose  stock  it  was.  At 
the  same  time  a  power  of  attorney  was  given  to  Mr.  Boehl, 
empowering  him  to  transfer  the  stock  to  the  Germania  Bank, 
of  which  he  was  cashier.  The  note  fell  due  on  March  10, 
1873,  and  was  not  paid,  and  on  that  day  a  transfer  of  the  one 
hundred  shares  to  the  Grrmania  Bank  was  made  on  the 
transfer  books  of  the  Crescent  City  Bank.  The  Germania 
then  caused  seventy-six  of  the  shares  to  be  transferred  to 
William  A.  Waldo,  one  of  its  clerks,  and  on  the  next  day 
transferred  to  him  the  remainder.  It  has  ever  since  stood  in 
his  name.  Waldo  acquired  by  the  transfer  no  beneficial  in* 
terest  in  the  stock,  and  there  was  an  understanding  between 
him  and  the  officers  of  the  bank  that  he  shoidd  re-transfer 
it  at  their  request.  The  cashier  has  testified,  in  answer  to 
the  question,  *'  Was  not  the  transfer  made  (to  Waldo)  with 
the  view  to  avoid  the  liability  under  the  National  Bank  Act 
in  case  of  suspension  of  the  Crescent  City  Bank  ? "  that  it 
was  not  exactly  in  that  way.  *^  We  simply  h'ansf erred, "says 
he,  *' because  we  are  not  in  the  habit  of  holding  any  bank 
stock.  We  did  not  want  to  have  any  bank  stock  in  our 
name.  That  was  the  object."  When  farther  asked  whether 
he  was  well  aware  of  the  fact  that  the  stockholders  of  national 
banks  were  liable  to  contribute  to  the  payment  of  their  debts 
in  case  of  insolvency,  he  replied  in  the  affirmative.  When 
asked  whether  he  did  not  nave  that  in  contemplation  at  the 
time  of  the  transfer,  he  answered  **  That  may  be  one  of  the 
reasons  why  he  did  not  want  to  own  any  stock."  And  when 
further  asked,  **  Was  not  that  one  of  the  principal  motives 
of  this  transfer  to  Waldo  ?"  his  reply  was,  **  Tes. 

Strong,  J.  (After  stating  the  fads,)  From  the  foregoing 
testimony,  as  well  as  from  other  in  tiie  record,  it  is  evident 
that  Waldo  held  the  stock  as  a  cover  for  the  Gtermaiiia  Bank; 
that  notwithstanding  the  transfer  to  him,  it  remained  subject 
to  liie  bank's  control,  and  that  the  transfer  to  him  was  made  ^ 
to  evade  the  liabiliif  of  the  true  owners.  It  was  not  a  sale. 
The  bank  continued  after  it  was  made  a  pledge  with  the  legal 
tilde  in  itself  or  in  its  representatives,  and  Phelps,  McCul- 
lough  &  Co.  were  no  longer  the  owners.  Sach  being  the 
facts  of  the  case,  there  can  be  no  serious  controversy  respect- 
ing the  principles  of  law  applicable  to  them.  It  is  thoroughly 
esteblished  that  one  to  wnom  stock  has  been  transferred  in 
pledge  or  as  collateral  security  for  money  loaned,  and  who 
appears  on  the  books  of  the  corporation  as  the  owner  of  the 
stock,  is  liable  as  a  stockholder  for  the  benefit  of  creditors. 
We  so  held  in  PtiUnUm  vs.  Upt(mj  96  U.  8.  328,  and  like  de- 
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cisions  abound  in  the  English  courts,  and  in  numerous  Amer- 
icans cases,  to  some  of  which  we  refer.     Adderhf  vs.  Stormy 
6  Hill,   624;   BooeeveU  vs.  Browny  11  N.  Y.  148;  Bank  vs. 
Buriiham,  11  Gush.  183;  Mqqpider  vs.  C6Ut<m,  44  Md.  329; 
Qreage  vs.   Baboock,  10  Met.  545;  Wheelock  vs.  JTor^,  77  111. 
296;  JS%>irc  City  Bank  case,  18  N.  Y.  199;  Hale  vs.  FToflfccr, 
31  Iowa,  344.    For  this  several  reasons  are  given.     One  is 
that  he  is  estopped  from  denyinjg  his  liabUity%y  voluntarily 
holding  himself  out  to  the  public  as  the  owner  of  the  stock, 
and  his  denial  of  ownership  is  inconsistent  with  the  repre- 
sentations he  has  made.     Another  is,  that  by  taking  the 
legal  title  he  has  released  the  former  owner;  and  a  third  is, 
ihat  after  having  taken  the  apparent  ownership  and  thus 
become  entitled  to  receive  dividends,  vote  at  elections  and 
enjoy  all  the  privileges  of  ownership^  it  would  be  inequitable 
to  allow  him  to  refuse  the  responsibilities  of  a  stockholder. 
This  subject  is  well  treated  in  Mr.  Thompson's  recently  pub« 
lished  work  on  The  Liability  of  Stockholders,  where  may  be 
found  not  only  a  full  collection  of  authorities,  but  a  careful 
analysis  of  what  the  authorities  contain.     Fide  o.  13.     When, 
therefore,  the  stock  was  transferred  to  the  Germania  Bank, 
thotu^h  it  continued  to  be  held  merely  as  a  collateral  security, 
the  bank  became  subject  to  the  liabilities  of  a  stockholder, 
and  the  liability  accrued  the  instant  the  transfer  was  made. 
At  that  instant  the  liability  of  Fhel|)s,  McCullongh  &  Co. 
ceased.    liVe  have,  then,  only  t^*  inquire  whether  the  bank 
succeeded  in  throwing  off  that  liability  by  its  transfer  to  its 
clerk,  Waldo.     It  certainly  did  not  thereby  divest  itself  of 
its  substantial  ownership.     It  is  not  every  transfer  that  re- 
leases a  stockholder  from  his  responsibility  as  such.     While 
it  is  true  that  shareholders  of  the  stock  of  a  corporation 
generally  have  a  right  to  transfer  their  shares  and  uius  dis- 
connect themselves  from  the  corporation  and  from  any  re- 
sponsibility on  account  of  it,  it  is  equallv  true  that  there  are 
Bome  limits  to  this  right.     A  tranuer  lar  the  mere  purpose 
of  avoiding  his  liability  to  the  company  or  its  creditors  is 
fraudulent  and  void,  and  he  remains  still  liable.    The  Eng- 
lish causes,  it  is  admitted,  give  effect  to  such  transfer,  if  they 
are  many  (as  it  is  called)  ''out  and  out,"  that  is,  completely, 
so  as  to  divest  the  transferrer  of  all  interest  in  the  stock. 
But  even  in  them  it  is  held  that  if  the  transfer  is  merely 
colorable,  or,  as  sometimes  coarsely  denominated,  a  sham — 
if  in  fact  the  transferee  is  a  mere  tool,  or  nominee  of  the 
transferrer,  so  that,  as  between  themselves,  there  has  been 
no  real  transfer,  ''  but  in  the  event  of  the  company  becoming 
prosperous  the  transf  enrar  would  become  interested  in  the 
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profits^  the  transfer  will  be  held  for  nought  and  the  traiiS^ 
terror  will  be  put  upon  the  list  of  contributories. "  WiUiam^k 
case,  L.  B.  Eq.  224,  note,  where  the  transfer  \^as,  as  in  thd 
piresent  case,  made  to  a  clerk  of  the  transferrer  without  con- 
sideration; Fayiie's  case^  lb.  223;  Kintrea's case,  L.  B.  6  Ch. 
App.  95.  See  also  Lindley  on  Partn.  (2d  ed)  p.  1352;  Chin-- 
nock's  casCy  1  Johns.  Eng.  Ch.  714;  UyarrCs  case,  De  G.,  P. 
&  J.  76;  BtUfs  case,  3  ib.  297.  The  American  doctrine  is 
even  more  stringent.  Mr.  Thompson  states  it  thus,  and  h^ 
is  supported  bj  the  adjudicated  cases :  **  A  transfer  of  shares 
in  a  falling  corporation,  made  by  the  transferter  with  the 
purpose  of  escaping  his  liability  as  a  shareholder^  toaperson 
whd,  from  any  cause,  is  incapable  of  responding  in  respect  to 
ftmoh  liability,  is  Toid  as  to  the  creditors  of  the  company  and 
as  to  other  shareholders,  although  as  between  the  transferrer 
and  the  transferee  it  was  out  and  out."  Nathan  y^.  W/Udock^ 
9  Paige,  162;  McOlareii  vs.  Ftanciscus,  43  Mo.  467;  Marcy 
vs.  Cto?*,  17  Mass.  334;  Johnson  vs.  Lajlin,  by  DiUon>  J.,  6 
Oent.  L.  J.  131.  The  cass  in  hand  does  not  need  tiie  appli^- 
cation  of  so  rigorous  a  doctrine.  While  the  evidence  estab* 
lishea  that  the  Crescent  City  was  in  a  failing  condition  when 
the  transfer  to  Waldo  was  made,  and  leaves  no  reasonable 
doubt  that  the  Germanic  Bank  knew  it  and  made  ijie  trans* 
fer  to  escape  responsibility,  it  establishes  much  more.  The 
transfer  was  not  an  out  ahd  out  transfer.  The  stock  remain^ 
tiie  property  of  the  transferred.  Waldo  was  bound  to  re^ 
transfer  it  when  requested,  and  all  the  privileges  and  possi^^ 
ble  benefits  of  ownership  continued  to  belong  to  the  bank. 
No  case  holds  that  such  a  transfer  relieves  the  transfen^r 
from  his  liabilities  as  a  stockholder.  We  are,  therefore^ 
oompeUed  to  rule  that  the  decree  of  the  Circuit  Court  against 
the  Gtermania  Bank  was  correct.  Its  case,  no  doubt,  is  a 
hard  one;  but  it  is  not  in  our  power  to  give  relief  without  a 
sacrifice  of  the  well-establishea  rules  of  law  and  equity  both 
in  this  country  and  in  En^atid.  There  is  nothing  in  tne  ai^- 
gument  on  behalf  ol  the  appellant  that  the  bank  was  not 
authorized  to  make  a  loan  with  the  stock  of  another  bank 

J>ledged  au  collateral  security.     That  is  an  ordinary  mode  of 
oariing,  and  there  is  nothing  in  the  letter  or  spirit  of  the 
National  Banking  Act  that  prohibits  it;    But  if  tiliere  we^e, 
the  lender  could  not  set  up  its  own  violation  of  law  to  escape 
the  responsibiliiy  resulting  from  its  illegal  action. 
Deeree  affirmed. 
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Sapreme  Court  of  Illmois. 

CONTINENTAL  INS.  CO.  ts.  HULMAN,  e^  erf. 

INSURANCE — ^UOBTaAOES — OTHER  INSURANCE. 

WheTe  S.  &  B.  are  insimd  againiit  loss  or  damage  by  fire,  and  the  policy 
contains  the  claose,  '*  loss  if  any,  payable  to  H.  ft  0.  mortfjageea,  aa 
their  interevt  may  appear,**  the  mortgage  intereBt  i«  not  thereby  in- 
anred. 

And  it  ia  the  policy  itaelf  that  determinea  who  are  the  aatored. 

Where  the  policy  forbids  any  other  contract  of  insoranoe  *'  whether  valid  or 
not,'*  other  insurance  invalidates  snch  policy,  thongh  sabseqnent  and 
«0KtadnniK4he  same  prohibition. 

Where  J.  B.  and  S.  J.  B.  are  insured  by  the  first  policy,  and  8.  J.  B.  alone 
by  the  second,  the  latter,  nevertheless,  constitates  other  insurance 
within  the  meaning  of  the  clause  in  the  first,  forbidding  it. 

When  a  party,  in  proving  his  loss  under  a  policy,  discloses  the  fact  of  the  ex- 
istence of  another  policy,  obtained  in  violation  of  the  conditionB  of 
the  former,  such  statement  is  an  admission  that  dispenses  with  any 
other  proof  against  him  of  such  other  insurance. 

OUmore  dk  Whiie^  and  M.  W.  Fuller^  for  Appellant. 

H.  B.  Keplepy  for  Appellee. 

Sheldon,  J.  deliverea  the  opinion  of  the  Court. 

This  was  an  action  brought  oy  Hulman  &  Cox  against  the 
Continental  Insnrance  Company,  to  reoover  for  the  destmc- 
lion  by  fire  of  a  dwelling  honsjd,  npon  which  tiie  defendants 
had  issned  a  ppUcy  of  insurance  to  Sarah  Jane  Byan  and 
John  Byan.  The  iacts  appearing  are,  that  on  the  11th  day 
of  Jane,  1875,  Sarah  J.  Byan  and  John  Byam,  her  hnabana, 
ezecnted  and  deliyered  to  Hulman  &  Cox  their  mortgage 
upon  a  lot  of  ground  at  Watson^  111.,  upon  which  was  the 
dwellinffhouse  in  question,  to  secure  the  payment  of  their 
not^  to  Hulman  A  t3ox,  of  the  same  date,  lor  $962.20,  pay- 
able one  year  from  date,  with  ten  per  cent,  per  annum  inter- 
est. On  the  following  day,  June  12,  18y5,  the  policy  of 
insurance  sued  upon  was  issued  by  the  Continental  Insurance 
Company  upon  the  dwelling  house,  for  the  sum  of  $1,000  to 
run  one  year.  It  recites  that  the  ' '  Continental  Insurance 
Company,  of  New  York,  in  ctmsideration  of  the  receipt  of 
six  dollars,  do,  by  this  policy  insure  Sarah  J.  Byan  and 
John  Byan  against  loss  or  damage  by  fire  to  the  amount  of 
one  thousand  dollars,  upon  their  two-story  frame  dwelling 
house,  situate,  etc.  Loss,  if  any,  payable  to  Hulman  & 
Cox,  T^rre  Haute,  Indiana,  mortg^[ees,  as  intereat  may  ap- 
pear.** Among  the  provisions  contained  in  the  p^ot  axe  we 
following:  ''If  the  assured  shall  have,  or  shall  hereafter 
make  any  other  contract  of  insurance,  whether  valid  or  not^ 
on  the  property  hereby  insured,  or  any  part*  thereof, 
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{he  consent  of  the  company  written  hereon,  then,  and  in 
every  such  case,  this  policy  shall  become  void.  10.  It  is 
hereby  mutually  understood  and  agreed  by  and  between  this 
company  and  the  assured,  that  this  policy  is  made  and  ac« 
cepted  upon  and  with  reference  to  the  f oregoins  terms  and 
conditions."  On  the  29th  day  of  May,  1876,  tne  property 
insured  was  wholly  destroyed  by  fire,  the  whole  amount  of 
the  debt  due  from  the  Byans  to  Hulman  &  Cox  remaining 
unpaid,  and  being  greater,  including  accrued  interest,  than 
the  amount  insured  by  the  policy.  Jolm  Byan  and  Sarah  3. 
Byan  both  testified  that  at  the  &te  of  the  policy  sued  on, 
June  12,  1876,  John  Byan  held  another  policy  of  insurance 
in  the  Bockford  Insurance  Company  on  the  house  for  $1,500; 
that  this  policy  was  surrendered  and  canceled  June  25,  1876. 
That  on  August  11,  1876,  Sarah  J.  Byan  applied  for  another 
policy  of  insurance  from  said  Bockford  Insurance  Company, 
and  a  policy  of  insurance  from  that  company  was  issued  to 
her  on  the  property  covered  by  the  policy  sued  on,  to  the 
amount  of  $1,400.  It  appeared  that  some  time  before  the 
date  of  the  mortgage,  John  Byan  had  conveyed  the  property 
embraced  in  the  mortage,  to  his  wife,  Sarah  J.  Byan.  The 
preliminary  proof  of  Toss  introduced  in  evidence,  subscribed 
and  sworn  to  by  Sarah  J.  Byan,  also  stated  that  in  addition 
to  the  policy  sued  on,  there  was  other  insurance  made  on 
the  property  insured  to  the  amount  of  11,200^  as  particularly 
specified  in  an  accompaiiying  schedule  marked  *^  A,"  where- 
in was' set  forth  the  policy  of  insurance  issued  by  tlie  Bock- 
ford Insurance  Company  to  Sarah  J.  Byan,  for  the  term  of 
five  years,  commencing  August  11,  lo76,  and  terminating 
August  11,  188U,  it  bearing  date  August  81,  1876,  and  being 
on  this  property  in  question,  and  for  the  amount  of  $1,200. 
It  was  shown  by  the  defendant,  that  it  had  no  knowledge  ^f 
and  never  consented  to  this  other  insurance.  One  of  the 
defenses  set  up,  was  tliat  the  policy  sued  on  had  been  made 
void  by  the  otner  insurance  in  Bockford  Insurance  Company. 
We  are  of  the  opinion  that  this  defense  was  maintained. 
There  was  here  another  contract  of  insurance  on  the  prop* 
erty  insured,  made  by  the  assured,  with  the  Bockford*  insur- 
ance Compimy,  without  the  consent  of  the  defendant  written 
on  Hie  policy  in  suit,  and  it  was  an  express  condition  of  the 
policy,  that  in  every  such  case  the  policy  sued  on  should  be- 
come void.  It  is  answered  against  this,  that  tiie  interests  of 
mortoagor  and  mortgagee  are  distinct,  and  each  may  be  in- 
sured without  one  policy  avoiding  the  other,  as  being  other 
insurance  and  tibtat  this  was  the  case  here— that  in  the  policy 
issued  by  the  Continental  Insurance  Company,  Hufanan  Jk 
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Cox  were  the  assured,  and  that  it  was  their  interest  as  mort- 
gagees which  was  insured;  whereas,  in  the  policy  of  ^insur- 
anoe  issued  by  the  Boekford  Insurance  Company,  to  John  . 
Byan,  and  the  one  to  Sarah  J.  Byan,  they,  the  latter,  were 
the  assured^  and  it  was  their  interest  as  mortgagors  that  was 
insured.     It  is  the  written  policy  itself  that  must  determine 
w]}o  were  the  assured,  and  whose  interest  was  insured.     It 
is  plainly  Sarah  J.  Byan  and  John  Byan  whom  the  {policy 
insures  against  loss  or  damage  by  fire,  and  it  is  their  inter- 
est which  it  insures.    The  resort  to  parol  evidence,  if  thafe 
were  admissible,  shows  nothing  different.    The  attorney  of 
the  plaintifb,  in  the  taking  of  the  mortgage,  and  the  agent 
who  made  the  insurance  for  the  company,  concur  that  the 
application  was  to  insure  the  mortgagee's  interest,  and  the 
agent  declined  to  do  so,  but  would  only  issue  the  policy  to 
the  Byans,  making  the  loss,  if  any,  payable  to  the  mort^ 
gagees.     It  is  true  that  the  policy  was  issued  and  delivered 
to  such  attorney,  he  representing  to  the  a^nt  of  the  com* 
pany  that  the  Byans  haa  au&orized  him  to  insure  the  prop- 
erty in  their  names,  making  the  loss  if  any,  payable  to  Htu- 
man  &  Cox,  and  the  attorney,  paid  the  premium,  Hulman  & 
Cox  iumishing  the  money,  but  he  stateis  the  amount  of  the 
premium  was  charged  to  tiie  Byans  and  included  in  their 
note  and  mortgage,  making  the  '^  loss,  if  any,  payable  to 
Hulman  &  Cox,  mortgagees,    was  not  an  insurance  of  their 
mort^bge  interest  in  me  property.    As  said  in  Flanders  on 
Fire  Insurance  2nd £d.,  488:    ''It  is  merely  a  designation 
of  the  person  to  whom  it  is  to  be  paid,  and  it  is  not  an  as- 
signment of  the  policy.     Hence  it  is  the  damage  sustained 
by  the  party  insured  and  not  by  the  party  appointed  to  re* 
ceive  payment  that  is  recoveraole  from  me  insurers.    The 
insurance  being  upon  the  interest  of  the  insured,  if  he  parts 
with  that  interest  before  the  fire  no  loss  is  sustained  by  liim, 
and  of  course  none  is  recovable  by  his  assignee  or  appointee. 
In  other  words,  a  policy  made  ''payable  to  A  in  case  of 
loss,"  is  an  agreement  on  the  part  of  the<  insurers  that  "A** 
shall  recover  whatever  the  person  originally  insured  may  be 
entitled  to  recover  in  case  of  loss;  that  is,  it  is  a  contingent 
order  or  assignment  of  what  may  become  due  under  the  con- 
tract, and  not  an  absolute  transfer,  by  virtue  of  which  the 
assignee  acquires  the  full  rights  oi  an  assignee  of  a  chose  in 
action."    In  FrankUn  Saving$  ImtituUikm  V8«  Oenhnl  Mtdual 
Fire  Insurance  C0.9  (119  Mass.  240,)  upon  this  subject  the 
Court  say:    The  plaintiff  ^s  held  a  mori^srae  of  thepioperlrfi 
and  on  the  day  after  the  policy  was  issued,  an  indorsement 
was  made  upon  it  that  it  was  to  be  payable  in  case  of  loss  or 
damage  to  tnem,  as  their  mortgage  claim  may  appear.  It  has 
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been  repeatedly  held  by  this  Court  that  bqcIi  an  endorsement 
does  not  operate  as  an  assignment  of  the  policy,  nor  as  a 
*  contract  to  insure  the  interest  of  the  mortgageeSi  but  that 
ihey  can  claim  only  what  the  party  originally  insured  is  en<* 
titled  to  recover  under  his  contract.  Foag  ts.  MidcBetfex 
Mutual  Insurance  (%.,  10  Bush,  337;  Hale  ts.  Mechatvios 
Mutual  Insurance  Go.^  6  Gray,  169;  Loring  vs.  Manufactp^ 
ries  Insurance  Co.f  8  Gray,  28,  *'That  the  rights  of    the 

Slaintiffs  xmder  the  policy,  are  subject  to  the  coiiditions 
lerein,  is  quite  clearrfr  the  the  case,  under  the  decisions  of 
this  Court.  In  Illinois  Mutual  Fire  Insaratice  Co.  vs.  Fix, 
(63  111.  161,)  after  a  very  full  and  careful  consideration  of 
the  subjects  in  view  of  opposing  decisions  upon  the  point, 
the  Court  said:  "We  deem  it  safer  and  more  just  to  say, 
that  where  a  policy  is  assigned  as  collateral  to  a  mortgage, 
though  with  the  consent  of  the  company,  the  assignee  takes 
it  subject  to  the  conditions  expresscKl  upon  its  face  or  neces- 
sarily inhering  in  it,  and  that  no  recovery  can  be  had  merely 
in  consequence  of  the  equities  of  the  assi^ee,  if  the  as* 
signor  has  lost  the  right  to  recover  by  violating  the  terms  of 
the  contract;"  and  to  like  effect  are  Illinois  Pire  Insurance 
Co.  vs.  Stanton^  67  Id.  364;  Home  M.  F.  Insurance  Co.  vs. 
Hausieiny  60  Id.  621.  In  the  latter  case,  where  the  assign- 
ment of  thei  policy  was  made  by  the  mortgagor  to  the  mort- 
gagee, with  the  assent  of  the  company,  it  was  held  that  the 
assignee  took  the  policy  subject  to  the  conditions  it  con- 
tained, and  that  his  ecjuities  conferred  no  right.  That  if  the 
assignor  had  lost  all  riff ht  of  recovery  by  violating  the  con- 
ditions of  the  policy,  &e  assignee  occupied  the  same  posi- 
tion, and  that  the  memorandum  that  the  loss,  if  any,  should 
be  paid  to  the*assignee  as  his  interest  might  appear  did  not 
chanf^  the  rights  of  the  assignee. 

Altiiough  the  present  is  not  the  case  of  an  assignment,  but  of 
a  statement,  omj,  in  the  policy,  loss,  if  any,  payable  to  the 

Elsintiffs,  as  tiieir  interest  might  appear,  we  consider  the 
mguage  and  decisions  above  equally  applicable  here,  as  in 
a  cane  of  an  assignment  of  the  policy.  The  loss  which  was 
made  payable  to  the  plaintiffs,  was  one  which  was  payable 
under  and  by  virtue  of  the  policy,  and  in  accordance  with  its 
terms  and  conditions,  one  of  which  was,  that  if  the  assured, 
who  were  John  and  Sarah  J.  Byaa,  should  have  or  make  any 
other  contract  of  insurance,  whether  valid  or  not,  upon  the 
property,  then  the  policy  should  become  void,  and  conse- 
quentiy  no  loss  payable.  There  was  such  other  insurance 
here — a  violation  by  the  assured  of  this  condition — and  no 
loss  was  reeovexable  under  the  policy;  and  no  more  so  where 
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the  suit  is  in  the  names  of  Hulman  &  Cox,  conceding  that 
they  have  a  ri^t  to  sue,  than  if  were  in  the  names  of 
the  Byans.  The  import  of  the  defendant's  agreement  was, 
to  ]^ay  to  the  plaintiffs  any  loss  to  which  the  Byans  might  be 
entitled  under  their  policy  to  the  extent  of  plaintiffs  claim 
as  mortgagees.  And  the  Byans  were  not  entitled  to  any  loss 
nnder  the  policy,  and  hence  there  was  nothing  payable  to 
plaintiffs.  It  is  objected  that  there  was  no  competent  proof 
of  any  other  insurance;  that  such  insurance  conld  only  be 
shown  by  the  production  of  the  policy  of  the  insurance  itself, 
or  accounting  for  its  ab«ence.  The  plaintiffs  introduced 
proofs  of  loss  which  set  forth,  among  other  things,  the  policy 
in  the  Bockford  Insurance  Company,  dated  August  11th, 
1877,  insuring  Sarah  J.  Byan  upon  the  property  in  question. 
Where  a  party,  in  proving  his  loss  under  a  policy,  discloses 
the  fact  of  the  existence  of  another  policy,  obtained  in  vio- 
lation of  the  conditions  of  the  former,  such  statement  is  an 
admission  that  dispenses  with  any  other  proof  against  him 
of  such  other  insurance.  (N,  Y.  Central  Ins.  Co.  vs.  Waiaan, 
23  Mich.  486;  and  see  N.  A.  Fire  Ins.  Co.  vs.  Zaeuffer^  63 
111.  464.)  And  Sarah  J.  Byan  and  J.  Byan  testified  on  the 
trial  to  this  insurance  without  objection^  so  far  as  appears* 
We  are  of  the  opinion  that  proof  of  the  insurance  oy  the 
Bockford  Insurance  Company  was  sufficiently  made.  And 
although  the  subsequent  pohcy  insures  Sarah  J.  Byan  alone, 
we  think  this  avoids  the  policy  equallv  aS  if  the  sub^uent 
insurance  has  been  affected  by  both  the  assured.  See  Mussey 
vs.  Jilas  Mid.  In$.  Co.,  14  N.  'T.  79. 

It  is  said  that  to  invalidate  the  prior  policy,  the  second 
must  be  valid,  and  that  the  Bockiord  Insurance  Company 
policy  was  void  by  reason  of  the  existence  of  prior  insurance 
without  notice.  There  are  two  sufficient  answers  to  this:  1. 
There  is  no  proof  that  the  policy  of  the  Bock- 
ford company  contained  a  clause  inv^Jidating  it,  if  there 
were  prior  insurance  without  notice.  2.  The  provision  of 
the  policy  sued  on  is  that  other  insurance  without  consent, 
'' whether  valid  or  not,"  renders  the  policy  void.  .  These 
words  were,  doubtless,  inserted  to  prevent  any  controversy  of 
the  kind  su^ested.  They  are  not  to  be  disregarded.  See 
Liverpool  L.  ct  Okbe  Ins.  Go.  vs.  Verdier,  (35  Mich.  396; 
Biglervs.  N.  I.  Cent.  Im.  Co.,  22  N.  Y,  402;  Lackey  vs.  The 
Georgia  Company,  42  Ga.  459.  Holding  the  defense  consid- 
ered sufficient,  it  is  unnecessary  to  advert  to  the  other  points  of 
defense  which  are  made,  one  of  them  being  that  the  suit  does 
not  lie  in  the  names  of  Hulman  &  Cox.  The  judgment  will 
be  reversed,  and  the  cause  remanded. 

Judgment  reversed.  ' 
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Snpieme  Gonrt  of  Nevada. 

Maboh  12,  1879. 


STATE  VB.  CLIFFORD. 

CBOcnrAii  LAW-~LA9QBirT — Foronco  of  Lost  Pbopbbtt.  If  proper^  is  found 
in  the  highway,  and  the  finder  takes  pomeRsion  of  it,  not  intending  to 
steal  it,  at  the  time  of  the  original  taking,  he  is  not  rendered  goilty  of 
larceny,  by  any  anbaeqnent  f ehonona  intention  to  conTert  it  to  his  owa 


Appeal  from  the  District  Court  of  White  PineCoontj. 

John  R.  RiUrellf  Attorney  General  for  the  State. 
Robert  M.  Clarke  and  N.  ooderberge,  for  Appellant. 

Appellant  denied  the  correctneas  of  several  instructions 
given  bj  the  Court  as  to  the  facts  necessary  to  justify  the 
conviction  of  a  finder  of  lost  property  of  the  crime  of 
larceny. 

Havlet,  J.y  in  delivering  the  opinion  of  the  Court,  said: 

The  rules  of  law  applicable  to  the  facts  of  this  case,  as 
gleaned  from  the  autnorities,  which  are  very  numerous,  maj 
be  stated  in  general  terms  as  follows :  W  hen  property  is 
found  in  the  highway,  and  the  finder  knows  the  owner,  or 
there  be  any  mark  upon  it  by  which  the  owner  may  be  ascer^- 
tained,  and  the  finder  instead  of  returning  it  converts  it  to 
his  own  use,  such  conversion  shall  constitute  a  felonious 
taking.  If  there  be  no  notice  of  the  owner  at  the  time  of 
finding,  yet  if  there  be  a  felonious  intention  to  appropriate 
the  property,  coupled  with  a  reasonable  belief  that  the  owner 
eould  be  found,  it  would  be  larceny.  But  the  finder  of  lost 
propertjr  who  takes  {possession  of  it  not  intending  to  steal  it 
at  the  time  of  the  original  taking,  is  not  rendered  guilty  of 
larceny  by  any  subsequent  felionious  intention  to  convert  it 
to  his  own  use.  People  vs.  M^Garren^  17  Wend.  460;  WUaon 
vs.  PeojOe,  13  N.  T.  461;  SUUe  vs.  Weston,  9  Conn.  526;  jRan- 
9om  vs.  State,  22  lb.  153;  Baker  vs.  State,  29  Ohio  St.  184; 
£at2ey  vs.  State,  52  Ind.  462;  Wdfington  vs.  State,  53  lb. 
849;  Comtn&ntveaUhYB.  Titus,  116  Mass.  42;  Regys,  Thurbom, 
2  C.  A;  E.  833;  ^^vs.  Moore,  8  Cox  C.  C.  416;  2  Btsh.  Cr. 
Law,  9  882,  and  authorities  there  cited;  2  Whaxion  Cr.  Law, 
§  1800. 

Judgment  reversed. 


ttxlxt  €u^t  ^m  MmmA 


Vol.  4.  October  25,  1879.  No.  9. 

Current  Topics. 

The  Acting  Commissioner  of  the  General  Land  Office, 
upon  application  for  a  patent  for  the  Headlight  Lode,  in 
Mono  County,  California,  has  recently  rendered  a  decision  of 
much  interest  and  importance  to  all  mineral  claimants  in 
general.     The  mineral  entry  in  controversy  was  made  last 
February,  by  Edward  Clark,  as  attorney  for  George  S.  Dodg6. 
The  attorneys  for  the  Vivian  claimants,  five  months  after- 
ward, filed  a  protest  against  the  issue  of  a  patent,  upon  the 
ground,  among  other  things,  that  the  application  was  made 
bj  an  agent,  and  not  by  the  alleged  owner.     Acting  Commis- 
sioner Armstrong  now  sustains  this  portion  of  the  protest, 
and  direccs  the  entry  to  be  held  for  cancellation.    After 
quoting  Section  2325  of  theBevised  Statutes,  he  says:  '^ This 
is  the  only  manner  in  which  a  patent  for  mineral  lands  can  be 
obtained, '  and  the  successive  steps  are  specifically  detailed. 
**  May  file  "  is,  therefore,  by  the  well-known  rule  of  statutory 
construction  equivalent  to  ^  ^  must  file.''    The  statute  does  not 
say  that  any  person  or  his  duly  authorized  attorney  may  file, 
etc.     Ite  authority  extends  only  to  the  person,  association  or 
incorporation,  and  the  plain  intent  of  the  statute  unquestion- 
ably is,  that  the  owner  and  applicant  for  a  patent  shall  file 
his  own  application,  under  oath.    Moreover,  the  claimant  did 
not  file  his  own  afiidavit,  showing  that  the  plot  and  notice 
were  posted  in  a  cons][)icuous  place  in  the  claim  during  the 
sixty  days  of  publication  required,  but  substituted  that  of 
his  attorney,  and  the  statute  has  not,  in  this  respect,  been 
complied  with.     It  requires  the  claimant  who  asks  for  a 
patent  to  make  the  affidavits  therein  named,  and  fails  to  make 
provision  for  their  being  made  by  any  other  person.     It  is  a 
personal  act  required  of  the  claimant,  analagous  to  that  pro- 
vided for  in  other  laws  for  the  disposition  of  public  lands; 
and  in  no  case,  in  any  other  of  said  laws,  where  an  affidavit 
is  required  of  a  claimant,  has  it  ever  been  conceded  that  it 
could  be  made  by  an  attorney;  and  wherever  the  legislative 
intent  has  been  to  permit  an  agent  to  act  for  the  owner  in 
such  matters,  that  statute  has  expressly  so  provided.     The 
language  of*  the  law  is  plain,  beyond  reasonable  dispute,  and 
must  be  strictiy  followed."  This  decision  is  severely  criticised 
by  opposing  lawyers,  among  them,  Col.  Ford,  late  Chief  of 
the  Mineral  Lands  Division,  who  say  it  reverses  the  practice 
of  the  Department  for  many  years,  and  will,  if  sustained,  be 
verj^  injurious  to  mining  interests  by  embarrassing  sales  of 
mining  property  at  distant  points.     T!iie  i)resent  land  office 
offioiais,  however,  deny  both  these  propositions.    An  appeal 
will  be  forthwith  taken  to  l^e  Secretary  of  the  Interior. 
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Supreme  Court  of  California. 

[Filed  October  22,  1879.1 


[No.  6,446.] 
FKASEE  vs.  FBEELON. 

A  transcript  of  the  record  and  proceedings  in  an  action  constitute  tbe  return 
to  the  writ  of  review  issued  for  the  purpose  of  determining  whether 
the  Court  in  which  the  action  was  determined  exceeded  its  jurisdiction, 
and  no  other  document  will  be  examined  in  passing  upon  that  ques- 
tion. 

If  the  Court  failed  to  acquire  jurisdiction  either  of  the  cause  of  action  or  of 
the  parties  to  the  action,  the  Court  exceeded  its  jurisdiction  in  render- 
ing judgment.  *  ^ 

The  question  whether  the  Act  establishing  the  Court  is  constitutional  and 
valid,  cannot  be  litigated  in  an  action  of  this  character,  brought  by  a 
private  person. 

By  the  Coubt. 

The  writ  of  review  in  this  case  was  issued  by  the  District 
Court  to  the  Judge  of  the  Municipal  Court  of  Appeals  of 
San  Francisco,  to  bring  up  for  review  the  record  and  pro- 
ceedings in  an  action  which  was  heard  and  determinea  by 
that  Court,  on  appeal  from  the  judgment  of  a  Justice  of  the 
Peace.  The  record  before  us  presents  some  iiTegularities  in 
respect  to  the  direction  of  the  writ  to  the  Judge,  instead  of 
the  Court,  and  in  respect  also  to  the  return  which  is  made 
by  the  Judge,  instead  of  the  Clerk,  but  these  irregularities 
may  be  deemed  to  have  been  waived. 

The  transcript  which  is  required  to  be  certified  to  the 
Court  for  review,  is  a  transcript  of  the  record  and  proceed- 
ings in  the  action — if  it  be  an  action — in  which  it  is  allegjed 
that  the  Court  has  exceeded  its  jurisdiction,  and  a  transcript 
of  such  record  and  proceedings  constitute  the  retui'n,  and 
the  only  return  that  can  be  considered  under  the  writ.  The 
only  record  returned  to  the  District  Court  consists  of  a  copy 
of  the  judgment  rendered  in  the  action,  and  a  copy  of  an 
entry  in  the  register  of  actions.  There  is  appended  thereto 
certain  clerical  entries  in  the  minutes,  of  the  proceedings  of 
the  Court,  consisting  of  the  commission  of  tne  Judge  and 
his  oath  of  office,  the  opening  of  the  Court,  and  the  order  of 
the  County  Court  transferring  all  civil  appeal  cases  therein 
pending  to  the  Municipal  Court  of  Appeals.  But  these 
clerical  entries  do  not  appear  to  be  portions  of  the  record  or 
proceedings   in   the   action,    nor   do   they  bear  any  relation 
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thereto,  unless  it  be  the  order  of  transfer.  But  it  does  not 
^pear  that  the  cause  was  transferred  from  the  County  Court. 
Those  entries,  therefore,  cannot  be  considered  in  determin- 
ing the  question  whether  the  Court  exceeded  its  jurisdiction. 

The  question  for  determination  is :  Does  the  transcript  of 
the  record  and  proceedings  in  that  action  show  that  the 
Court  exceeded  its  lurisdiction?  If  the  Court  failed  to 
acquire  jurisdiction  of  the  cause  of  action,  or  of  the  jjarties, 
it  exceeded  its  jurisdiction  in  hearing  and  determining  the 
action. 

The  only  power  conferred  upon  the  Court  by  the  Act  of 
April  1,  1878,  establishing  the  Court,  is  prescribed  by  the 
tenth  and  twelfth  sections.  Section  10  provides  that  the 
Court  ''  shall  have  the  same  power  and  jurisdiction  in  civil 
appeal  cases  as  is  possessed  bv  the  said  County  Court;''  and 
Section  12  provides  that  the  Court  may  hear  and  determine 
civil  appeal  cases  which  are  directed  to  be  transferred  to  it 
from  the  County  Court.  It  does  not  appear  from  the 
transcript  returned  with  the  writ  that  the  action  in  contro- 
versy was  either  transferred  to  it  from  the  County  Court,  or 
brought  up  on  appeal  to  that  Court.  It,  therefore,  does  not 
appear  that  the  Court  acquired  jurisdiction  of  the  cause  of 
action. 

The  transcript  fails  to  show  that  the  defendants  in  that 
action  either  were  served  with  process  or  appeared  in  the 
action,  or  that  a  notice  of  appeal  was  served  by  or  upon 
them ;  and,  therefore,  the  transcript  does  not  show  that  the 
Court  acquired  jurisdiction  of  the  defendants. 

The  question  to  which  counsel' have  mainly  directed  their 
arguments  is  whether  that  Court  has  any  legal  existence — or, 
to  state  the  question  in  the  form  suggested  by  counsel, 
whether  the  Jjegislature  has  power  to  transfer  to  the  Muni- 
^cipal  Court  of  Appeals  a  portion  of  the  jurisdiction  conferred 
by  the  Constitution  upon  the  County  Court — that  is  to  say, 
jurisdiction  to  hear  and  determine  the  civil  appeal  cases 
mentioned  in  the  act  of  April  1,  1878.  But  as  that  Court 
has,  by  that  act,  only  the  judicial  power  to  tear  and  deter- 
mine such  cases,  the  legal  existence  of  the  Court  is  involved, 
whichever  be  the  form  of  the  question. 

We  have  examined  many  cases  of  cet'tiorari  hoth  at  common 
law,  and  as  regulated  by  the  statutes  of  the  several  States, 
and  we  have  looked  into  the  text-books  and  works  upon 
practice,  but  we  have  failed  to  find  even  an  intimation  that 
the  question  above  stated  can  be  considered  in  an  action  of 
that  chara(?ter.  This  consideration  is  not  conclusive,  but  it  is 
very  persuasive.  The  writ  is  applied  for  by  the  petitioner  for  the 
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purpose  of  having  tlie  judgment  or  other  judicial  determination 
annulled,  and  the  parties  to  such  judgment  or  determination  are 
the  only  persons  interested  in  the  question  of  its  validity;  and 
accordingly  it  was  held  in  PoUocl' yh.  Cnmndngs,  (38  Cal.  685,) 
that  the  petitioner  ought  to  give  the  opposite  party  notice  of 
the  proceedings.  It  is  very  clear  that  the  people  are  not  in- 
terested in  the  determination  of  that  question — the  question, 
so  far  as  it  relates  to  a  cause  of  action  being:  does  the  cause 
of  action  come  within  the  jurisdiction  conferred  by  law  upon 
the  Court?  It  was  held  in  Fwple  vs.  County  Judge  (40  Cal. 
479),  that  the  people  were  not  interested  in  the  action,  and 
were  improperly  made  parties  thereto.  But  when  the 
question  is  whether  the  grant  of  jurisdiction  is  valid — 
whether  the  statute  prescribing  the  jurisdiction  of  the  Court 
is  Constitutional,  the  people  are  interested,  and  it  ought  not 
to  be  determined  without  giving  them  their  day  in  Court. 

When  the  complaint  is  that  a  person  usurps  an  oflSce,  the 
action  must  be  brought  in  the  name  of  the  people,  in  quo 
waiTCDito,  or  some  appropriate  foi-m  of  action,  to  determine 
the  right  to  the  office.  That  matter  cannot  be  litigated  indi- 
rectly in  an  action  between  private  persons.  It  is  manifest  that 
the  question  whether  the  office  itself,  which  was  attempted  to 
be  created  by  statute,  has  a  legal  existence,  is  of  vastly  more 
importance,  and  of  greater  interest  to  the  public  than  the 
question  of  the  right  of  the  incumbent. 

The  petition  for  the  writ  of  certiorari  to  be  directed  by  the 
Court,  commanding  it  to  certify  and  return  the  record  and 
proceedings  in  an  action  which  has  therein  been  determined, 
affirms  by  necessary  implication  the  existence  of  the  Court 
as  a  judicial  tribunal ;  and  in  iaci,  the  writ  will  not  issue  un- 
less it  be  shown  that  the  proceedings  which  are  sought  to  be 
reviewed  were  had  before  a  *  *  tribunal,  board  or  officer  ex- 
ercising Judicial  functions^ 

Judgment  reversed  and  cause  remanded. 


[Filed  October  22,  1879.1 


[No.  10,435.] 
PEOPLE  vs.  COOPER. 

Section  564  of  the  Penal  Code,  as  amended  in  1876,  defines  two  or  more 
offenses — one  being  a  concurrence  by  an  officer  of  a  corporation  in 
making  a  statement  of  its  affairs  or  pecuniary  condition,  containing  a 
statement  which  is  false,  and  the  other  being  a  concurrence  in  the 
publication  of  such  statement. 
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The  indictment  having  charged  the  defendant  with  the  commission  of  both  of 
those  offenses,  the  demurrer  on  the  ground  that  more  than  one  offense 
is  charged  in  the  indictment  should  have  been  sustained. 

By  the  Court. 

The  defendant  was  indicted  under  the  provisions  of  Sec. 
564  of  the  Penal  Code,  as  amended  in  1876.  The  section  is 
as  follows:  ** Every  director,  officer,  or  agent  of  any  corpo- 
ration or  joint  stock  association,  who  knowingly  concurs  in 
making,  publishing,  or  posting  any  wi'itten  report,  exhibit, 
or  statement  of  its  affairs  or  pecuniary  condition,  or  book  or 
notice  containing  any  material  statement  which  is  false,  or 
refuses  to  make  any  book  or  post  any  notice  required  by  law, 
other  than  such  as  are  mentioned  in  this  chapter,  is  guilty  of 
a  felony." 

It  is  alleged  in  the  indictment  that  on  the  15th  day  of  Jan- 
nary,  1878,  the  defendant  was  the  Cashier  and  Secretary  of 
the  Santa  Cruz  Bank  of  Savings  and  Loan;  that  as  such 
Cashier  and  Secretary  he,  together  with  the  President  of  the 
corporation,  **did  execute,  sign  and  verify  by  their  oaths  a 
certain  sworn  statement" — setting  out  the  statement,  that  on 
the  17th  day  of  the  same  month  they  filed  the  statement  in 
the  County  Clerk's  office;  and,  that  on  the  25th  day  of  the 
same  month  they  published  the  statement  in  a  newspaper. 
The  defendant  demurred  to  the  indictment  on  several  of  the 
statutory  grounds,  and  among  others,  that  more  than  one 
offense  is  charged  in  the  indictment. 

It  will  be  noted  that  the  section  of  the  Code  above  cited 
defines  several  distinct  offenses.  It  is  provided  ttiat  an  of- 
ficer of  a  corporation  who  knowingly  concurs  in  making  any 
statement  of  the  affairs  or  pecuniary  condition  of  the  corpo- 
ration, containing  any  material  statement  which  is  false, 
"other  than  such  as  are  mentioned  in  this  chapter,"  is  guilty 
of  a  felony;  and  it  is  also  provided,,  that  an  officer  of  the 
corporation  who  knowingly  concurs  in  publishing  such  state- 
ment, is  guilty  of  a  felony.  The  making  and  the  publishing  of 
a  statement  are  distinct  acts,  and  an  officer  might  ** concur" 
in  the  one  and  take  no  part  in  the  other.  The  making  and 
the  publishing  of  the  stiitement  are  charged  in  the  indict- 
ment as  two  distinct  acts,  which  it  is  alleged  were  performed 
at  different  times,  and  each  of  those  acts  is  declared  to  be  a 
felony.  Without  noticing  the  other  poinis  presented  by  the 
defendant,  it  is  sufficient  to  say  that  the  demurrer  to  the  in- 
dictment should  have  been  sustained  on  the  ground  that  it 
charged  more  than  one  offense. 

Judgment  and  order  reversed  and  cause  remanded,  with 
directions  to  sustain  the  demurrer  to  the  indictment. 

Bemittitur  forthwith. 


J 
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New  Jersey  Prerogative  Court. 


May  Term,  1879. 


MANDEVILLE  vs.  PAKKEK. 

attestation  of  wills. 

The  witnesses  to  a  will  signed  in  a  room  adjoining  that  in  which  the  testator 
lay.  Between  the  rooms  there  was  a  door  partly  open,  but  the  testa- 
tor could  not  see  them  sign.  Ileld^  not  to  have  been  a  compliance 
with  the  statute  which  requires  that  the  witnesses  sign  in  the  presence 
of  the  testator. 

A,  W,  Bell  and  Theodore  Little,  for  Appellants. 
A,  Mills,  for  Respondents. 

RcNYON,  J.,  delivered  the  opinion  of  the  Court. 

On  appeal  from  decree  of  Morris  Orphans  Court  refusing 
probate  of  a  paper  writing  purporting  to  be  the  last  will 
and  testament  of  Jacob  G.  Mandeville,  deceased,  late  of 
that  county. 

On  the  14th  day  of  March,  1874,  Jacob  J.  Mandeville  ex- 
ecuted an  instrument  of  writing  as  his  last  will  and  testa- 
ment. It  was  drawn  by  Benjamin  Eoome,  a  scrivener,  for 
whom  he  had  sent.  The  testator  signed  it  with  his  mark  (he 
had,  to  a  very  gi'eat  extent,  lost  the  use  of  his  right  arm  and 
hand,  through  an  accident),  in  the  presence  of  Mr.  Roome 
and  Mr.  William  D.  F.  Merrick,  a  neighbor  who  had  been 
sent  for  te  witness  the  will.  The  testator,  at  the  time,  was 
in  his  last  illness.  He  died  the  next  daj'.  He  lay  in  his 
house,  on  a  bed  in  a  small  bed  room  in  the  rear  of  the 
kitchen,  and  separated  therefrom  by  a  partition  wall,  in 
which  was  a  door.  The  bed  was  in  the  northeast  comer  of 
the  bed-room;  the  partition  was  on  the  south  of  the  bed- 
room, and  the  door,  at  its  nearest  point,  was  about  eight  or 
nine  feet  distant  from  the  head  of  the  bed.  The  testator, 
lying  in  the  bed,  could  see  a  person  standing  at  the  door. 
I^he  door  opened  outwards  into  the  kitchen.  In  the  kitchen, 
standing  sidewise  against  the  partition,  and  entirely  out  of 
sight  from  the  place  where  the  bed  stood,  was  a  table,  with 
a  leaf  on  each  side.  The  door  was  partly  open.  The  wit- 
nesses, after  the  testator  had  signed  and  declared  the  will, 
took  the  paper  out  of  the  bed-room  into  the  kitchen,  and  on 
that  table  signed  their  names.  The  paper  was  not  after- 
wards taken  or  shown  to  the  testator;  but  was  handed,  after 
the  witnesses  had  signed  it,  to  the  testator's  wife,  by  the 
scrivener.     The  Orphans  Court  of  Morris  county  refused  to 
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admit  the  paper  to  probate,  on  the  ground  that  it  was  not  at- 
tested bj  the  witnesses  in  the  presence  of  the  testator. 

I  am  satisfied,  from  the  evid!ence,  that  the  testator  was  of 
sound  and  disposing  mind  when  the  will  was  made,  and  that 
it  was  his  free  act. 

Objection  is  made  to  the  publication,  on  the  ground  that 
it  appears  to  have  been  made  before  the  will  was  signed,  and 
that  it  was  a  mere  acknowledgement  by  the  testator  of  the 
instrument  ''  to  be  his  hand  and  seal  for  the  uses  *and  pur- 
poses therein  mentioned  and  expressed."  The  testimony 
shows  clearly  that  he  acknowledged  it  to  be  his  last  will  and 
testament.  Both  of  the  witnesses  say  so,  and  it  is  evident 
that  that  was  his  language  from  the  fact  that,  at  first,  and 
until  an  explanation  was  made  to  him,  he  declined  to  ac- 
knowledge tnat  it  was  his  last  will  because  it  was  the  first  he 
had  ever  made,  and  because  he  might  get  well  and  make 
another.  If  the  publication  was  made  before  the  testator 
signed,  it  was  sufiicient  compliance  with  the  provision  of  the 
statute  in  that  respect.  Mundy  vs.  Mundy,  2  McCart,  290; 
Errickson  vs.  Fields,  3  Stew.  634. 

But  I  am  satisfied,  from  the  evidence,  that  the  provision  of 
the  statute  which  requires  that  the  witnesses  sign  in  the 
presence  of  the  testator  was  not  complied  with.  The  certi- 
ficate of  attestation  declares  that  the  witnesses  signed  in  the 
presence  of  the  testator,  and  that  fact  throws  the  burden  of 
proof  to  the  contrary  on  the  opponents  of  the  will.  Tappen 
vs.  Davidson,  12  C.  E.  Gr.  459;  Allaire  vs.  Allaire,  o  Vr. 
312;  s.  0.  in  error,  10  Vr.  113.  There  is  no  evidence  that 
the  witnesses  signed  in  the  presence  of  the  testator,  but  the 
proof  is  to  the  contrary.  The  most  that  is  said  in  support 
of  the  attestation  is,  that  if  the  witnesses  had  signed  (stand- 
ing or  sitting)  at  the  west  end  of  the  table  the  testator  might 
have  seen  part  of  their  bodies,  but  could  not  see  their  hands. 
Not  only  is  it  not  proved  that  they  signed  (standing  or  sit- 
ting) at  that  end  of  the  table,  but  it  appears,  very  clearly, 
that  they  signed  sitting  at  the  table,  behind  the  partition, 
entirely  out  of  view  of  the  testator,  where  he  could  not  pos- 
siblv  have  seen  them  from  the  bed. 

Mr.  Eoome,  the  scrivener,  when  he  first  testified,  was 
asked  what  he  did  after  the  testator  made  his  mark  to  the 
will.  He  answered  that  Mr.  Merrick  (the  other  witness)  and 
himself  wrote  their  names  as  witnesses  to  the  will.  The 
question  was  then  put  to  him,  **  Then  and  there,  in  the  pres- 
ence of  the  testator?"  and  he  answered,  **No;  we  had  noth- 
ing to  write  our  names  on,  and  we  wrote  them  just  outside, 
in  the  kitchen,  on  the  table,  standing  right  by  the  door  that 
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enters  into  the  hed-room,  not  more  than  eip^ht  or  ten  feet  off; 
the  door  T^as  open/'  To  the  question,  **  Could  the  testator 
see  jou  sign  voiir  names  from  where  he  lay?"  he  replied,  **  I 
think  not;  it  was  around  the  door-post  of  the  kitchen;  this 
kitchen  joins  the  bed-room."  T\'hen  he  was  subsequently 
(more  than  a  month  afterwards)  recalled,  he  said  that  if  he 
stood  at  the  west  end  of  the  table  when  he  signed,  he  would 
have  been  in  open  sight  of  the  testator,  but  he  added  that  he 
w^as  not  positive  whether  he  stood  there  or  not,  and  had  no 
distinct  recollection  on  the  subject.  He  further  said  that,  if 
he  did  stand  at  that  end  of  the  table,  the  testator,  though  he 
could  have  seen  him,  could  not  have  seen  him  and  Mr.  Mer- 
rick write.  He  also  said  that  Mr.  Merrick,  when  he  signed, 
sat  at  the  front  of  the  table,  near  the  southwest  corner,  and  that 
the  testator  could  not,  he  thinks,  see  him  in  that  place.  He 
also  said  that,  when  he  drew  the  will,  he  sat  in  the  place 
just  mentioned,  at  the  side  of  the  table.  While  he  cannot 
remember  whether  he  was  standing  or  sitting  when  he 
signed,  Mr.  Men-ick  testifies  positively  on  the  subject.  He 
says  that  he  himself  signed  sitting  at  the  table,  and  he  thinks 
it  could  not  have  been  possible  for  any  one  on  the  bed  on 
which  the  testator  lay  to  see  him.  He  also  says  that,  after  he 
had  signed,  he  rose  from  the  chair  and  Mr.  Eoonie  sat  dowTi  in 
it,  at  the  same  place,  and  signed  his  name  there.  It  is  clear, 
from  the  testimony,  that  if  the  witnesses  had  sat  or  stood  at 
the  west  end  of  tlie  table,  which  was  within  a  few  inclies  of 
the  door,  though,  perhaps,  pp.rt  of  their  bodies  could  be 
seen  from  the  bed,  their  hands  could  not;  they  could  not  be 
seen  to  write.  Both  witnesses  testify,  then,  tnat  when  they 
signed  they  were  in  a  room  other  than  that  in  which  the  testator 
lay,  and  that  he  could  not- have  seen  them  w^hen  they  signed. 
The  object  of  the  provision  of  the  statute  that  the  witnesses 
shall  sign  in  the  presence  of  the  testator,  is  to  prevent  sub- 
stitution and  fraud  upon  him.  An  attestation  made  in  the 
same  room  in  which  he  is,  is,  jyiima  faciei  an  attestation  in 
his  presence.  On  the  other  hand,  an  attestation  made  in 
another  room,  is,  prima  facie,  not  made  in  his  presence. 
Neil  vs.  Neil,  1  Leigh,  6;  1  Greenl.  on  Ev.  (12th  ed.)  Sec. 
272;  In  the  goods  of  Colman,  3  Curt.  118. 

In  Graham  vs. Graham,  (10  Ired.  219,)  the  witnesses  sub- 
scribed out  of  the  testator's  room,  and  in  such  a  situation 
that,  though  he  could  see  their  bodies  as  they  wrote,  he 
could  not  see  the  paper.  It  was  held  that  it  could  not,  in 
any  proper  sense,  be  said  that  the  signing  was  done  in  his 
presence.  See  also,  Jones  vs.  Tuck,  3  Jones  (N.  C.)  202; 
Boldry  vs.  Parris,  2  Cush.  433;  Downie's  Will,  42  Wis.  66; 
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Hindmarsh  vs.  Carlton,  8  H.  L.  Cas.  160;  Doe  vs.  Manifold 
Bazett,  Dea.  &  Sw.  259;  Goods  of  Trimnell,  11  Jur.  (N.  S.) 
248.  Though  the  testator  be  blind,  it  must  appear  tliat  he 
could  have  seen  the  witnesses,  had  he  had  his  eye-sight. 
1  Wms.  on  Ex'rs  93;  1  Jarm.  on  Wills,  75  note. 
The  decree  of  the  Orphans  Court  will  be  affirmed. 

(Note.) — The  rule  is  established  in  New  Jersey,  that  the 
signing  of  the  w^itnesses  to  a  will  must  be  done  in  the  testa- 
tor's presence.  Den.  vs.  Allen,  Pen.  35,  43;  Mickle  vs. 
Matlack,  2  Harr.  86,  96,  116. 

1.  The  following  cases  show  what  has  been  deemed  a 
sufficient  signing  in  the  presence  of  the  testator: 

In  Shires  vs.  Glasscock,  2  Salk,  688,  Cai-th,  81,  the  wit- 
nesses withdrew  into  a  gallery  and  there  subscribed  the  will. 
Between  the  gallery  and  the  bed-chamber,  where  the  testator 
lay,  there  was  a  lobby  with  glass  doors,  and  the  glass  broken 
in  some  places,  and  the  testator  could,  through  the  broken 
glass,  have  seen  the  table  where  the  witnesses  signed. 

In  Dary  vs.  Smith,  3  Salk.  395,  12  Mod.  37,  the  testator 
lay  in  a  bed  in  one  room,  and  the  witnesses  went  through  a 
small  passage  into  another  room,  and  there,  at  a  table  oppo- 
site the  door  Tboth  doors  being  open),  wrot<3  their  signatures; 
it  being  possiule  for  the  testator  to  see  their  acts ;  and,  sein- 
ble,  good,  if  in  the  same  room  where  the  testator  lies,  al- 
though the  bed-curtains  be  drawn  close.  Id. ;  also,  Long- 
ford vs.  Eyal.  1  P.  Wms.  740,  and  Newton  vs.  Clarke,  2 
Curteis,  320.  In  Todd  vs.  Wmchelsea,  Moo.  &  M.  12,  2  Car. 
&  P.  488,  3  Buss.  441,  the  wall  was  taken  into  an  adjoining 
room,  the  door  left  open,  and  a  person  lying  where  the  testa- 
tor could  see  a  small  part  of  the  adjoining  room,  in  which 
there  were  two  tables,  one  commonly  used  as  a  writing  table, 
and  generally  standing  out  of  sight  as  to  testator's  position; 
the  other,  also  moveable,  whose  position  was  not  shown. 
The  witnesses  did  not  remember  on  which  table  the  will  was 
attested.  Also,  Percy's  Case,  1  lioberts,  278.  In  Casson 
vs.  Dade,  1  Bro.  C.  C  99,  Dick.  586,  the  carriage  of  testa- 
trix was  in  such  a  position  that  she  might  have  seen,  through 
the  window  of  the  carriage  and  of  the  office,  the  witnesses 
signing  her  will  within  the  office.  In  Trimnell's  Case,  11 
Jur.  (N.  8.)  248,  one  witness  signed  in  testator's  presence, 
and  tlie  other,  in  order  to  sign,  withdrew,  at  his  request, 
into  an  adjacent  room,  alid  signed  at  a  table  where  he  could 
have  been  seen  by  any  one  sitting  up  in  testator's  bed,  the 
testator  being  physically  able  to  do  so,  and  the  doors  of  both 
rooms  being  open. 
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In  Wright  vs.  Lewis,  5  Bich.  212,  the  testator,  being  in 
ordinary  nealth,  after  executing  his  will  on  a  piazza  near  a 
door,  left  his  seat  to  be  occupied  by  the  witnesses  while  sub- 
scribing their  names,  and  stepped  into  anii  remained  in  an 
adjoining  room,  from  which  he  might  have  seen  the  attesta- 
tion, aluiough  none  of  the  witnesses  pretended  to  know 
where  he  was  when  they  signed,  nor  coula  he  have  s6en  them 
from  the  seat  he  was  occupying  when  they  immediately 
afterward  went  into  that  room.  In  Ray  vs.  Hill,  o 
Strobh.  297,  the  witnesses,  when  signing,  were  so  near  the 
testator,  a  blind  man,  that  he  could  have  heard  the  scratch- 
ing of  their  pens.  In  Tucker  vs.  Oxner,  12  Rich.  141,  when 
the  witness  rose  from  the  table  where  he  had  been  attesting 
hor  will,  the  testatrix,  whom  he  had  not  noticed  before,  was 
standing  in  a  doorway  leading  into  another  apartment,  and 
looking  towards  him.  [The  decision,  however,  went  off  on 
another  point.]  In  Bynum  vs.  Bynum,  11  Ired.  632,  the 
witnesses  signed  at  a  table  near  the  head  of  a  bed  where  the 
testatrix  was  lying  very  sick;  she  could  see  tlie  table  and 
their  arms,  but  perhaps  not  the  paper  on  which  the  will  was 
written.  In  Cornelius  vs.  Cornelius,  7  Jones,  593,  the  table 
was  on  the  testator's  left  side,  seven  or  eight  feet  away,  and 
a  little  back  of  where  he  was  lying,  but  he  could  have  seen 
the  pen  and  paper  bv  turning  his  head  half  over,  which  he 
was  physically  capable  of  doing — and  one  witness  said  he 
observed  that  the  testator  did  once  turn  his  head  during  the 
attestation.  In  Hill  vs.  Burge,  12  Ala.  687,  the  testator  was 
lying  in  bed  with  his  head  propped  up  and  averted  from  the 
attesting  witnesses,  but  by  turning  his  head  he  could  have 
seen  them,  although  some  of  them,  while  attesting  had  their 
backs  towards  him.     See,  also,  Pope  vs.  Picket,  51  Ala.  584. 

In  Moore  vs.  Moore,  8  Gratt.  307,  four  judges  were  equally 
divided  on  the  question  of  the  validity  of  an  attestation  made 
in  a  passage-way  adjoining  the  room  where  the  testator  lay. 
He  could  not  have  seen  them  while  lying  down,  but  by  lean- 
ing over  the  foot  of  the  bed  or  by  getting  out  of  it,  either  of 
which  he  had  strength  to  do,  he  could  have  seen  them.  In 
Sturdivant  vs.  Bircnett,  10  Gratt.  67,  three  out  of  five  judges 
held  that  an  attestation  made  in  an  adjoining  room,  in  such 
a  position  that  it  was  impossible  for  the  testator  to  see  the 
act,  would  be  validated  by  their  acknowledgment  of  the 
genuineness  of  their  signatures,  mad^  immediately  afterwards 
to  the  testator.  In  Nock  vs.  Nock,  10  Gratt.  106,  the  wit- 
nesses signed  at  a  bureau,  in  an  adjoining  room,  sixteen  or 
seventeen  feet  from  the  bed  where  the  testator  was  lying  with 
his  head  raised  up,   and  from  which  he  could,  through  an 
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open  door,  plainly  see  the  ^vitnesses,  excepting  their  fore- 
arms and  hands,  while  writing.  In  McElfresh  vs^  Guard, 
32  Ind.  408,  the  will,  after  execution  by  the  testatrix,  was 
taken  into  an  adjoining  room  and  attested  by  the  witnesses 
at  a  stand  or  desk,  in  a  position  where  she  might  have  seen 
them  through  a  door  which  stood  open.  In  Tui*ner  vs.  Cook, 
36  Ind.  12y,  the  witnesses  attested  the  wall  on  a  table  in  a 
comer  of  the  testator's  room,  opposite  to  where  he  lay,  with 
nothing  intervening.  See,  also,  Bundy  vs.  McKnight,  48 
Ind.  502,  509.  In  Mason  vs.  Harrison,  S  Harr.  &  Johns.  480, 
the  testator  was  sitting  up  in  bed  with  his  back  towards  the 
witnesses  while  they  were  signing  in  the  same  room,  in  a 
place  where  he  could  have  seen  them  by  turning  his  head, 
and  this  he  was  capable  of  doing.  In  Butler  vs.  Benson, -1 
Barb.  526,  530,  an  attestation  in  the  testator's  presence  was 
deemed  still  necessary  under  the  New  York  statute.  But  see 
Lyon  vs.  Smith,  11  Barb.  124;  Ruddon  vs.  McDonald,  1 
Bradf.  352;  Vernam  vs.  Spencer,  3  Bradf,  16,  20.  In  Ambre 
vs.  Weigharr,  74  111.  109,  the  testatrix  was  sitting  in  her  bed, 
propped  up,  and  could  have  seen  the  witnesses  while  signing 
in  tne  next  room,  the  door  between  the  rooms  being  open, 
and  a  straight  line  from  her  position  through  the  doorway 
striking  about  the  center  of  their  table.  In  Meurer's  Case, 
44  Wis.  392,  the  testator,  during  and  d,fter  executing  his  will, 
sat  up  in  his  bed,  and  from  that  posture  could  plainly  see 
the  witnesses  attesting  his  will  in  the  next  room,  through  an 
open  doorwav. 

2.  The  following  are  instances  of  what  has  been  deemed 
not  sufficient  signing  in  the  testator's  presence : 

In  Edelston  vs.  Speake,  Holt  222,  3  Mod.  259,  Comb.  156, 
the  witnesses  subscribed  their  names  in  a  hall  adjoining  the 
room  where  the  testator  lay,  but  in  such  a  place  that  he  could 
not  see  them.  In  Machall  vs.  Temple,  2  Snow.  288,  the  wit- 
nesses withdrew  out  of  sight  into  another  room,  at  the  re- 
quest of  the  testator,  because  the  noise  in  his  sick-room  dis- 
turbed him.  In  Broderick  vs.  Broderick,  1  P.  Wms.  239, 
4  Vin.  Abr.  534,  the  witnesses,  for  the  ease  of  the  testator, 
went  down  stairs  into  another  room,  to  attest  his  will.  See, 
also,  Onions  vs.  Tyrer,  Id.  343.  In  Clark  vs.  Ward,  1  Bro. 
P.  C.  137,  the  witnesses  subscribed  at  a  window  in  a  pas- 
sage-way, where  they  could  see  but  part  of  the  bed,  and  the 
testator,  lying  thereon,  could  not  see  them.  In  Tribe  vs. 
Tribe,  13  Jur.  793,  1  Eobt.  775,  the  testatrix  lay  in  bed  with 
the  curtains  drawn,  and  her  back  turned  towards  the  wit- 
nesses, who  were  signing  at  a  table  in  the  same  room.  In 
Wright  vs.  Manifold,  1  M.  &  S.  294,  the  testator  could  not, 
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from  his  room,  have  seen  into  the  room  where  the  witnesses 
signed,  without  putting  his  head  out  into  the  passage-waj 
which  connected  the  two  rooms;  although,  as  the  witnesses 
were  retiring  from  his  room,  lie  called  upon  his  attendant  to 
assist  him  in  rising.  In  Ellis's  Case,  2  Curteis,  395,  the 
witnesses  were  in  an  adjoining  room,  where  they  could 
neither  see  the  testator  nor  be  seen  by  him,  although  they 
were  so  near  that  they  could  hear  him  breathe.  In  Colmau's 
Case,  3  Curteis,  118,  folding  doors  between  the  two  rooms 
were  open,  being  tied  back,  but  the  table  on  which  the  wit- 
nesses wrote  was  so  situated  that  the  testator  could  not  pos- 
sibly have  seen  it. 

In  Norton  vs.  Bazett,  Dea.  «\:  Sw.  *259,  5  Am.  Law  Reg. 
52,  the  witnesses  were  clerks  of  the  testator,  and  called  by 
him  from  an  outer  office  into  his  own,  where  he  was  sitting 
with  his  back  towards  the  door.  The 'will  was  written  on 
two  separate  sheets,  the  scrotul  (see  Bond  vs.  Seawell,  3  Burr. 
1773;  Grass  vs.  Gass,  3  Hum])h.  278;  Horsford's  Case,  L.  R. 
(3  P.  k  D.)  211)  of  which  he  signed,  and  they,  his  table  be- 
ing full  of  papers,  took  into  their  room  for  attestation. 
AV hen  they  returned  he  was  standing  up,  but  otherwise  rela- 
tively in  the  same  position  as  before,  and  from  which  it  was 
impossible  for  him  to  have  seen  them  while  signing.  In 
Kiltick's  Case;,  3  8w.  k  Tr.  578,  the  deceased  could,  by 
changing  her  position  in  bed,  have  seen  the  witnesses  sign 
her  will  in  another  room,  but  the  proof  was  that  she  did  not 
do  so.  In  Violettevs.  Therriau,  1  Pug.  &  Bus.  (N.  B.)  389, 
the  testator  had  been  ])aralyzed,  and  was,  when  his  will  was 
executed,  unable  to  rise  from  his  bed  without  assistance.  A 
small  table  stood  at  the  foot  of  his  bed,  and  was  concealed 
therefrom  by  the  foot-board  of  the  bed  rising  above  it,  so 
that,  although  he  could  see  the  persons  of  the  witnesses, 
their  arms  and  hands  and  the  ])aper  on  which  they  wrote  on 
the  table,  were  invisible.  In  Kobinson  vs.  King,  6,  Ga.  539, 
the  testator  signed  his  will  in  bed,  and  was  not  able  to  get 
up  without  assistanc^e.  The  witnesses  wrote  their  names 
thereto  upon  a  piazza  adjoining  his  room,  and  about  ten  feet 
from  him.  Tliere  was  a  door  communicating  with  the  room, 
but  their  relative  positions  were  such  that  they  could  not  see 
each  other.  In  Brooks  vs.  Dutl'ell,  23  Ga.  -441,  a  will  was 
executed  by  the  testator  in  bed,  towards  evening,  and  for  the 
sake  of  seeing  better,  the  witnesses  stei)ped  to  a  door,  when 
opened,  swung  against  the  side  of  his  bed,  so  that,  without 
changing  his  position,  it  Mould  have  been  impossible  for  him 
to  see  them,  and  he  was  too  weak  to  notice  any  thing  that  was 
going  on.     In  Heed  vs.   Roberts,   2G  Ga.  294,  the  testator, 
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hi  extremis,  was  lying  in  a  bed  with  four  high  posts,  having  a 
counterpane  stretched  across  those  at  the  head  to  protect  him 
from  the  air.  After  he  had  signed,  the  will  was  taken  be- 
hind the  head  of  the  bed,  to  a  chest  against  the  wall,  some 
seven  or  eight  feet  distant,  and  attested.  The  proof  sliowed 
that  he  was  too  feeble  to  change  his  position  without  help. 
In  Lamb  vs.  Girtman,  33  Ga.  289,  tlie  testator  signed  his 
will  at  a  small  table  in  a  hallway,  and  then,  being  in  feeble 
health,  withdrew  to  his  room  adjoining,  accompanied  by  a 
witness  who  returned  to  the  others,  and  then  they  all  signed. 
The  testator,  when  afterwards  noticed  by  them,  was  lying  in 
the  ordinary  attitude  ui)on  his  bed,  and  in  that  position 
could  not  have  seen  the  witnesses  when  signing.  In  Graham 
vs.  Graham,  10  Ired.  219,  the  witnesses  went  into  another 
room  to  sign  at  a  chest  standing  against  the  partition,  two  or 
three  feet  from  the  open  door.  The  bed  in  which  the  testa- 
tor lay  stood  also  against  the  j)artitifn,  with  its  head  nearly 
opposite  to  the  chest,  so  that  tlie  testator  could,  by  tuiiiing 
his  head,  see  the  backs  of  the  witnesses  as  they  sat  at  the 
chest  writing,  but  he  could  not  see  their  faces,  arms  or 
hands,  nor  the  paper  on  which  they  were  writing.  In  Kcy- 
nolds  vs.  Reynolds,  1  Spears,  253,  the  testator,  after  being 
raised  to  sign  his  will,  sank  back  in  his  bed,  and  the  wit- 
nesses went  to  a  table  in  a  hall  and  signed  their  names.  The 
testator  could  not  see  them,  as  he  lay,  and  although  he  had 
strength  to  rise  sufficiently  to  see  them,  yet  he  did  not  rise. 
In  Jones  vs.  Tuck,  3  Jones,  202,  the  testator  ctmld  not  see 
the  witnesses  while  signing  his  will  in  another  room,  without 
raising  himself  upon  his  elbow,  but  this  the  witnesses  thought 
him  capable  of  doing,  because  they  saw  him  turn  himself 
several  times  in  his  bed.  In  Orndorf  vs.  Hummer,  12  B. 
Mon.  619,  the  table  on  which  the  witnesses  wrote  stood  just 
behind  the  head  of  a  lounge  on  w^liich  the  testator  lay,  and 
four  or  live  feet  therefrom.  He  could  not,  from  his  posi- 
tion, have  seen  the  witnesses  at  all,  and  it  seemed  doubtful 
whether  he  could,  without  assistance,  have  changed  his  pos- 
ture. In  Neil  vs.  Iseil,  1  Leigh,  G,  tlie  testator,  when  two  of 
the  witnesses  signed  at  a  table  by  his  bed,  lay  w4tli  his  back 
to  them,  and  his  sight  was  ])oor  Jind  the  light  in  the  room 
dim.  He  could  not  rise  alone.  In  Boldry  vs.  Parris,  2 
Cush.  433,  the  testati'ix  and  one  witness  signed  in  her  room, 
and  then  that  witness  took  the  will  into  an  adjoining  room, 
where  it  was  signed  by  the  other  two  witnesses,  out  of  the 
testatrix's  sight  altogether.  In  Edelen  vs.  Hardy,  7  HaiT. 
<fc  Johns.  61,  the  testator,  after  signing,  requested  the  wut- 
uesses  to  retire,  and  they  went  into  an  adjoining  room,  sep- 
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arated  from  the  other  by  a  plank  partition;  there  was  no 
direct  communication  between  the  rooms,  nor  could  testator 
have  possibly  seen  them.  See  Eussell  vs.  Falls,  3  Harr.  & 
McHen.  457.  In  Cornelius's  Will,  14  Ark.  676,  attestation 
in  the  presence  of  testator  was  held  to  be  unnecessary.  Also, 
Abraham  vs.  Wilkins,  17  Ark.  292. 

In  a  testator's  ''presence"  means  not  only  his  corporeal 
presence,  but  also  that  he  must  be  mentally  capable  of  exe- 
cuting a  will.  Bight  vs.  Price,  Doug.  241;  Hudson  vs. 
Parker,  1  Eoberts,  24;  Watson  vs.  Pipes,  32  Miss.  451;  Mc- 
Guire  vs.  Kerr,  2  Bradf.  244;  Jackson  vs.  Moore,  14  La. 
Ann.  213;  Hall  vs.  Hall,  18  Ga.  40;  Aurand  vs.  Wilt,  9  Pa. 
St.  54. 

Whether  a  witness's  subsequent  acknowledgement  to  a 
testator  of  an  attestation  made .  out  of  his  presence,  is  suf- 
ficient, see  Chase  vs.  Kittredge,  11  Allen,  49,  reviewing  all 
Erior  cases;  Vaughan  vs.  Vaughan,  13  Am.  Law  Beg.  735; 
^ownie's  Will,  42  Wis.  66;  Duffie  vs.  Carridon,  40  Ga.  122; 
Hinemarsh  vs.  Charlton,  8  H.  L.  Cas.  160. 

As  to  the  eflfect  or  conclusiveness  of  an  attesting  clause, 
see  Tappen  vs.  Davidson,  C.  E.  Gr.  459;  Barnes  vs.  Barnes, 
66  Me.  286;  Howard's  Case,  5  Mon.  199;  Carpenter  vs.  De- 
noon,  29  Ohio  St.  379;  Handy  vs.  James,  Com.  531;  Croft 
vs.  Pawlet,  2  Str.  1109;  Lloyd  vs.  Eoberts,  12  Moore  P.  C. 
158;  Crawford  vs.  Carragh,  15  Up.  Can.  55:  Swinford's 
Case,  L.  B.  (1  P.  &  D.)  630;  Bagland  vs.  Huntingdon,  1 
Ired.  561;  Pool  vs.  Pool,  5  Ala.  12;  HaU  vs.  Hall,  18  Ga. 
40;  Clark  vs.  Donorant,  10  Leigh,  22;  Fatheree  vs.  Law- 
rence, 33  Miss.  622;  Deupree  vs.  Deupree,  45  Ga.  415; 
Chaffee  vs.  Baptist  Soc,  10  Paige,  85;  Leaycraft  vs.  Sim- 
mons, 3  Bradf.  35;  Penniman's  Case,  20  Minn.  245;  and  how 
far  an  attesting  witness  may  qualify  or  vary  it.  White  vs. 
Trustees,  etc.,  6  Bing.  310;  Lucas  vs.  Parsons,  24  Ga.  640; 
Boyen's  Will,  23  Iowa.  354;  Dewey  vs.  Dewey,  1  Mete.  349; 
Barnes  vs.  Barnes,  66  Me.  286;  Bose  vs.  Allen,  1  Cold.  23; 
Jenkin's  Will,  43  Wis.  610;  Weld  vs.  Sweeney,  85  111.  50; 
Otterson  vs.  Hofford,  7  Vr.  120. — John  H,  Stewart  in  Cent. 
Law  Journal, 
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Maryland  Court  of  Appeals. 


WHEN  KEPUTATION  NOT  SUFFICIENT  PROOF  OF  MARMAGE. 


JONES  vs.  JONES,  48  Md.  391. 

The  fact  that  a  man  and  woman  live  and  cohabit  together  as  husband  and 
wife,  holding  themselves  out  as  such,  is  not  sufficient  to  establish  the 
fact  of  a  marriage,  and  the  legitmacy  of  the  issue  of  the  cohabitation, 
where  it  is  shown  that  during  the  life  time  of  the  woman  the  man  was 
married  in  regular  form  to  another  woman.  In  such  case  an  actual 
marriage  to  the  first  mentioned  woman  must  be  proved. 

Appeal  by  plaintiff  from  the  Superior  Court  of  Baltimore 
City. 

This  case  was  before  this  court  on  a  previous  occasion 
(45  Md.  144),  and  having  been  remanded  for  a  new  trial,  was 
again  tried,  the  issue  being  the  same. 

It  was  in  evidence  that  Andrew  D.  Jones,  from  the  year 
1819  up  to  the  year  1832,  lived  and  cohabited  with  Henrietta 
Atkins  as  his  wife,  and  held  her  out  as  such,  during  which 
time  and  about*  the  year  1820,  Henry  Jones,  the  plaintiff,  was 
born,  being  the  son  of  said  Henrietta.  In  the  year  1819, 
said  Andrew  was  by  regular  ceremony  married  to  Anne 
Smith.  She  died  in  1844,  and  in  1851  he  was  married  by 
regular  ceremony  to  Frances  Moore.  The  question  at  issue 
was  whether  the  said  Henry  was  the  lawful  child  of  Andrew. 
Sufficient  other  facts  appear  in  the  opinion. 

Miller,  J.  When  this  case  was  last  before  this  court,  it 
was  decided  tliat  if  Andrew  D.  Jones  was  in  fact  married 
either  to  Anne  Smith  or  Frances  Moore,  during  the  lite  of 
Hennie,  the  mother  of  the  appellant,  Henry  Jones,  all  mere 

S^resumption  of  a  p^enious  maniage  of  Andrew  wuth  Hennie, 
ounded  simply  upon  habit  and  repute,  is  at  once  overthrown, 
and  it  then  oecomes  incumbent  upon  the  appellant  to  estab- 
lish the  alleged  marriage  of  his  mother  with  Andrew  as  an 
actual  fact,  by  more  direct  proof.  (45  Md.  159.)  The  rea- 
soning upon  which  this  decision  rests  is  that  in  ^iuch  a  case 
the  presumption  of  a  marriage  arising  from  cohabitation 
and  repute  is  met  and  overcome  by  the  stronger  presump- 
tion, that  a  man  will  not  incur  the  guilt  of  felony  and  the 
danger  which  attends  it  by  marrying  another  woman  during 
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the  life   of  one  to  whom   he  had  previously  been  lawfully 
married. 

The  appellant's  counsel  has  earnestly  insisted  that  the  au- 
thorities are  at  war  with  this  position,  and  sustain  the  doc- 
trine that   the  presumption   arising  from  habit  and  repute 
alone  may  be  relied  on,  and  is  suflScient  to  establish  a  lawful 
marriage  in  all  cases,  save  criminal  prosecutions  for  bigamy 
or   admtery,  and   actions   of  crim.  co)i.,  which   are  penal  in 
their  nature.     We  think,  however,  that  the  ground  taken  in 
our  former  decision  is  well  supported  by  authority,  and  well 
founded  in  reason.     It  is  not  strange  that  but  few  cases  can 
be   found   in   the   books   in   which  the  precise  question  has 
arisen  or  been  abjudicated.     The  decisions,  however,  of  tlie 
Court   of    Queen  s   Bench,    of  Upper   Canada,    if  correctly 
stated,  as  we  presume  they  are,  in  1  Bishop  on  Mar.  &  Div., 
2  444,  are  directly  in  point  and  seem  to  have  been  well  con- 
sidered.    The   case  of  Taylor  vs.  Taj^lor,  where  two  women 
severally  claimed  administration  of  tlie  effects  of  a  deceased 
as  being  his  widow,  wiis  twice  before  the  Ecclesiastical  Court 
in   England,  and   in    the   fii-st   instance  the  court  said  there 
must  be  * '  strict  proof ' '  of  the  alleged  antecedent  marriage, 
and  that  ''presumption  could  not  by  law  be  made  in  favor 
of  it,'*  (1   Lee,    571,    in   5   Eng.  Ecc.  Rep.  454),  and  in  the 
second,  ' '  cohabitation  alone,  which  only  creates  a  presump- 
tion of  marriage,  is  not  sufficient  to  set  aside  an  actual  fact 
of  marriage."     Again  in  King  vs.  Lihabitants  of  Twyning,  2 
Barn.  &  Aid.  386,  we  find  a  very  strong  instance  in  which  the 
presumption  of  innocence  M'as  held  to  prevail  over  another 
presumption.     The  case  involved  simi)ly  the  settlement  of  a 
pauper.     A  woman  had  been  man'ied  to  a  soldier,  who  soon 
after  left   for   the   East   Indies.     Within  twelve  months  the 
woman   married  again,    and   the   question   turned  upon  the 
validity  of  the  second  marriage,  and  it  was  sustained.  Bailey, 
J.,    said:     ''The   facts  of  the   case   are  that  there  is  a  mar- 
riage of  the  pauper  with  Frances  Bums,  which  is  lyrimaj'ajcie 
valid,  but  the  year  before  that  took  place  she  was  the  wife  of 
Richard   Winter,  and  if  he  was  alive  at  the  time  of  the  sec- 
ond  marriage   it   was  illegal,  and  she  was  guilty  of  bigamy. 
But  are  we  to  presume  that  Winter  was  then  alive  ?    If  t£e 
pauper   had   been   indicted  for  bigamy,  it  would  clearly  not 
be   sufficient.     In   that   case  Winter  must  have  been  proved 
to  have  been  alive  at  the  time  of  the  second  marriage.     It  is 
contended  that  his  death  ought  to  have  been  proved,  but  the 
answer  is  that  the  presumption  of  law  is,  that  he  was  iwt  alive 
when  the  consequence  of  his  being  so  is,  that  another  person 
liad  committed  a  criminal  ad;"  and  Best,  J.,  said,  **  Where 
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these  conflicting  presumptions  exist,  I  think  the  Sessions 
were  warranted  m  presuming  the  death  of  the  first  husband, 
on  the  ground  that  they  could  not  presume  that  the  woman 
had  committed  bigamy."  These  decisions  in  England  and 
Canada  sustain,  in  our  judgment,  the  position  we  have  taken 
on  this  subject.  In  this  countiy,  it  must  be  admitted,  there 
is  some  conflict  of  decisions,  and  of  judicial  opinion ;  but  it 
cannot,  we  think,  be  said  tliat  the  preponderance  of  authority 
is  the  other  way.  In  Poultney  vs.  Fairhaven,  Brayton's 
Verm.  Kep.  185,  which  was  also  a  pauper  case,  the  question 
was  whether  the  pauper  woman  Asenath  was  the  wife  of  John 
Slyter,  who  swore  he  was  lawfully  married  to  her.  To  inval- 
idate this  marriage,  the  offer  was  first  to  prove  by  Asenath 
herself,  that  previous  to  the  time  when  it  was  alleged  she 
had  married  Slyter  she  was  lawfully  married  to  one  Austin, 
who  is  now  alive,  but  this  testimony  was  rejected.  The  offer 
was  then  made  to  prove  her  marriage  with  Austin,  by  repu- 
tation and  cohabitation  with  him  as  his  wife,  and  that  Austin 
was  yet  alive,  but  this  testimony  was  also  rejected.      On  ap- 

Seal  the  point  was  distinctly  presented  by  counsel  that  evi- 
ence  of  lier  maniage  with  Austin  by  reputation  ought  to 
have  been  received,  as  it  is  admissable  testimony  in  all  cases 
e&cept  prosecutions  for  bigamy  and  actions  of  crim.  cun,, 
but  the  court  said,  **  she  being  pr/?/ia  facie  the  wife  of  Slyter, 
it  was  necessary  a  previous  l^gcd  marriage  should  be  proved 
to  show  she  was  not  his  legal  wife;  cohabitation  with  Austin, 
though  sufiicient  to  charge  him,  was  not  proper  evidence  to 
disprove  her  the  wife  of  Slyter."  In  Senser  vs.  Bower,  1 
Penn.  Rep.  450,  which  was  an  action  of  ejectment,  it  was 
said  by  Gibson,  C.  J.,  delivering  the  opinion  of  the  court, 
**  for  civil  purposes,  reputation  and  cohabitation  are  sufficient 
evidence  of  marriage;  and  there  is  evidently  enough  in  the 
case  to  show  that  the  plaintiff's  father  and  mother  were  mar- 
ried in  fact.  But  tliere  is  said  to  be  the  same  evidence  of  a 
precedent  maiTiage  of  the  mother  with  another  man,  who 
was  alive  at  her  second  marriage;  and  hence  a  supposed 
dilemma.  But  the  proof  being  equal,  the  ]3re.sumption  is  in 
favor  of  innocence,  and  so  far  is  this  carried  in  the  case  of 
conflicting  presumptions,  that  the  one  in  favor  of  innocence 
shall  prevail.  It  must  be  admitted  that  this  principle  is  not 
immediately  applicable  here,  inasmuch  as  there  is  no  con- 
flicting evidence,  and  the  facts  supposed  to  result  are  con- 
sistent with  each  other;  but  it  establishes  that  the  same 
proof  that  is  sufficient  to  raise  a  presumption  of  innocence 
may  be  inadequate  to  a  presumption  of  guilt."  It  may  be 
said  this  is  a  mere  dictum,  but  if  so,  it  certainly  is  the  dictum 
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of  a  very  emment  judge,  expressing  the  dictum  of  a  very 
able  court,  and  is  entitled  to  due  weight  as  such.     In  Clay- 
ton vs.  Wardell,  there  was  a  contest  over  a  share  of  a  residuary 
estate,  devised  to  the  testator's  lawful  issue,  and  the  question 
turned  upon  the  legitimacy  of  the  claimant.     When  the  case 
was   before   the   Supreme   Court   (5  Barb.  214),  that  court, 
by  Edwards,  J.,  delivered  a  very  able  opinion,  holding  that 
where  there  is  evidence  ol  an  actual  marriage,  and  the  ques- 
tion is  as  to  the  legitimacy  of  a  child  of  such  marriage,  the 
marriage  will  not  be  rendered  illegal,  nor  the  issue  of  it  de- 
clared illegitimate  by  proof  of  a  prior  marriage  aiising  from  co- 
habitation, reputation  and  the  acknowledgment  of  the  parties, 
and  this  is  placed  on  the  ground  that  proof  of  actual  mar- 
riage is    necessary    to   overcome    the   presumption    which 
the  law  makes   against  crime   or    acts  of  a  criminal    na- 
ture.    When  the  case  came  before   the    Court  of   Appeals 
(4    Comst.    230,)    a  majority    of    the    judges,    while    de- 
clining to  adopt  the  position  assumed  by  the  Supreme  Court, 
seem  to  have  rested  their  actual  decision  of  the  case  upon 
the  ground  that  the  proof  was  not  sufficient  to  establish  the 
first  alleged   marriage,  even  if  there  had  been  no   second 
actual  marriage;  but  one  of  them,  Piiatt,  J.,  delivered  a 
very  vigorous  opinion,  taking  the  same  position  as  that  taken 
by  the  Supreme  Court.     This  case  was  much  relied  on  by 
the  appellant's  counsel  as  sustaining  his  position,   but  it  is 
cited  by  Mr.  Bishop,  in  section  446  of  his  book  on  Marriage 
and  Divorce,  as  a  seeming  authority,  the  other  way.     In  the 
case  of  Jewell  vs.  Jewell,  (1  How.   219,)  the  question  most 
discussed  by  counsel  appears  to  have  been  whether  by  the 
laws  of  Georgia  and  South  Carolina  a  contract  made  per 
verba  depresenti,  without  cohabitation,  or  per  vei*ha  de  futuro, 
and  followed  by  consummation,  amounts  to  a  valid  marriage, 
and  equally  binding  as  if  made  in /acne  ei'clesiiv;  and  on  this 
question  the  Judges  of  the  Supreme  Court  were  equally  di- 
vided in  opinion.     A  contract  of  this  character  followed  by 
cohabitation  for  many  years,  and  the  birth  of  eight  children, 
was  relied  on  in  that  case  to  establish  the  first  alleged  mar- 
riage notwithstanding  a  subsequent    ceremonial    marriage 
duly  proved  while  the  first  husband  was  living.     It  must  be 
conceded,  however,  that  what  was  said  by  tlie  Court  upon 
the  other  points  of  the  case,  as  to  the  admissibility  of  the 
acts  and  declarations  of  the  parties  during  this  long  cohabi- 
tation, and  that  they  lived  together  so  many  years  as  man 
and  wife,  and  treated  and  spoke  of  each  otner  as  such,  to 
show  that  there  had  been  an  actual  antecedent  marriage  be- 
tween them,  tends  to  support  the  contention  of  the  appel- 
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lant's  counsel,  that  evideDce  of  habit  and  repute  ought  to 
have  been  admitted  in  this  case.     He  has  also  cited  for  the 
same  purpose,  and  with  equal  success,   the  North  Carolina 
case  of  Archer  vs.  Haithcock,   6  Jones  Law  Bep.  421,  and 
the  Kentucky  case  of  Dohnelly  vs.  Donnelly,  8B.  Monr.  113; 
but  both  these  cases  are  referred  to  by  Mr.  Bishop,  in  sees. 
443  and  445,  as  at  variance,  as  he  believes,  with  the  general 
English  and  American  doctrine.     One  of  the  questions  de- 
cided by  the  Supreme  Court  in  the  case  of  Gaines  vs.  Eelf 
et  al.,  (12  How.  472,)  was  that  an  actual  ceremonial  marriage 
could  not  be  made  void  by  the  mere  confession  or  declaration 
of  one  of  the  parties  to  it,  that  he  had  another  wife  living  at 
the   time;  and   in  disposing  of    this  point  the   Court  said: 
**  The  great  basis  of  human  society  throughout  the  civilized 
world  is  founded  on  marriages  and  legitimate  offspring;  and 
to  hold  tliat  either  of  the  parties  could  by  a  mere  declaration 
establish   the   fact  that  a  marriage  was  void  would  be  an 
alarming   doctrine."     Finally,    in  the  more  recent  case   of 
Myatt  vs.  Myatt,  (44  111.  473,)  where  there  was  a  proceeding 
to  revoke  letters  of  administration,   which  had  been  issued 
to  the  wadow  of  a  deceased  party,  ®n  the  ground  that  at  the 
time  of  her  marriage  with  .the  deceased  she  had  another  hus- 
band living,  it  was  held  by  the  Court,  Biieese,  C.  J.,  deliver- 
ing the  opinion,  that  the   proof  of  such  former  marriage, 
consisting  simply  of  general  proof  to  that  effect,  and  of  tlie 
fact  of  cohabitation  together  as  husband  and  wife,  with  one 
or  morechildren  bom  to  them,  is  not  suflScient  to  establish  it. 
We  have  thus  at  some  length  reviewed  the  authorities 
bearing  on  this  question,   and  in  view  of  them,  and  also  in 
view  of  our  previous  decision  in  Denison  vs.  Deuison,  (35 
Md.   361,)  as   to  what  constitutes  a  legal  marriage  in  this 
State,  and  of  what  we  have  said  in  Bamum  vs.  Barnum,   (42 
Md.  295,)  that  in  ordinary  cases,  where  reputation  is  relied 
on  to  raise  the  presumption  of  marriage,  it  must  be  founded 
on  general,  and  not  divided  or  singular  opinion,  we  have  no 
hesitation  in  adhering   to  our  former  decision  in  this  case. 
While  doing  so,  we  accept  and  reaffirm  the  general  doctrine, 
that  if  parties  live  together  ostensibly  as  man  and  wife,  de- 
meaning themselves  toward  each  other  as  such,  and  especiall}*^ 
if  they  are  received  into  society  and  treated  by  their  friends 
and  relations  as  having  and  being  entitled  to  tliat  status,  the 
law  will,  in  favor  of  morality  and  decency,   presume  that 
they  have  been  legally  married.     But  what  we  do  decide,  is 
that  as  in  such  cases  a  legal  marriage  is  only  presumed  from 
general  repute  and  habit,  that  presumption  has  its  limits  and 
may  be  overcome  in  particular  cases  by  counter-evidence  or 
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counter rpresiunption;  and  in  a  case  like  this,  where  the  pre- 
sumption of  a  lawful  marriage,  founded  simply  upon  habit  and 
repute,  is  met  by  the  counter-presumption  of  innocence,  the 
former  must  give  way,  and  the  law  then  requires  that  the 
first  alleged  marriage  as  an  actual  fact,  shall  be  established 
by  more  direct  proof. 

It  therefore  only  remains  for  us  to  inquire  whether  more 
direct  proof  on  this  subject  has  been  supplied  in  the  present 
trial,  and  is  to  be  found  in  the  present  record.  Only  two  ad- 
ditional witnesses  have  been  produced  on  the  part  of  the  ap- 
pellant, and  they  merely  prove  that  Andrew  and  Henme 
were  considered  as  man  and  wife  by  Captain  Frazer  and  his 
sons,  and  by  their  acquaintances,  white  and  colored,  and 
that  Hennie  called  herself  Andrew's  wife,  but  never  in 
Andrew's  presence.  This  is  but  a  very  slight  addition  to 
previous  evidence  of  general  repute.  In  no  sense  does  it 
constitute  the  more  direct  proof  which  we  have  said  the  law 
requires,  and  the  Superior  Court  was  quite  right  in  so  treat- 
ing it.  All  the  rulings  of  that  Court  at  the  present  trial  are 
in  entire  accord  with  what  we  have  decided  to  be  the  law  of 
the  case,  and  they  must  be  affirmed. 

Bulings  affirmed,  and  cause  remanded. 


Book  Notice. 


AMEBICAN  INTEE-STATE  LAW.  By  David  Rorer,  of 
the  Iowa  Bar.  Author  of  '*  Rorer  on  Judicial  and 
Execution  Sales."  Edited  by  Levy  Mayer,  of  the 
Chicago  Bar.     Chicago :    Callaghan  &  Co.     1879. 

David  Rorer  is  well  known  in  the  field  of  legal  authorship, 
and  has  achieved  an  enviable  reputation  by  his  work  on 
Judicial  Sales.  Under  the  head  of  Inter-State  Law,  the 
author  treats  of  every  subject  pertaining  to  conflict  of  State 
law  and  jurisdiction.  The  woi-k  contains  a  table  of  cases 
cited  and  a  very  complete  index.  The  publishers  are  Cal- 
laghan &  Co.,  of  Chicago,  and  the  volume  does  credit  to 
that  enterprising  and  reliable  house. 
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Cnrrent  Topics, 

It  is  reported,  that  Governor  Irwin  and  Governor-elect 
Perkins,  nave  jointly  appointed  Judge  T.  P.  Stoney,  I.  S. 
Belcher  and  A.  C.  iREEHCAN,  Commissioners  to  draft  snch 
laws  and  amendments  to  the  Codes,  as  in  their  judgment  are 
necessary  to  make  the  system  of  Codes  and  Statutes  conform 
to  the  requirements  of  the  New  Constitution.  They  are  to 
meet  at  once  in  Sacramento,  and  begin  their  duties.  The  law 
makes  no  provision  for  such  a  Commission,  and  unless  the 
Le^slature  voluntarily  adopts  the  report  they  may  make,  as 
their  own,  their  labors  will  be  fruitless.  The  gentlemen  men- 
tioned, to  constitute  the  Commission,  are  favorably  known 
throughout  the  State,  for  their  industry  and  legal  ability,  and 
the  Legislature  could  do  no  better  than  accept  any  report  they 
may  make.  More  competent  men  could  not  be  selected;  and 
should  they  begin  the  work  at  once,  a  report  could  be  made 
immediately  after  the  Legislature  convenes,  and  the  provis* 
ions  of  the  New  Constitution  requiring  legislation,  be  at 
once  carried  into  effect. ■ 

The  case  of  Bdcher  vs.  ChamberSy  just  decided  by  the  Su- 
preme Court  (appearing  on  Pftgo  189  of  this  numbei),  is  one 
of  very  great  importance.  The  rule  established  in  this  State 
long  ago  in  Hahn  vs.  KeUey  (34  Cal.  391),  is  practically  over- 
turned— at  least  so  far  as  presumptions  in  respect  to  juris- 
diction of  non-residents  are  concerned.  When  we  published 
the  case  of  Peniwyer  vs.  Neff  (IP.  C.  Law  Journal  49),  re- 
ferred to  in  the  opinion,  we  remarked  that  '' whilst  the 
principles  announced  (in  Pennoyer  vs.  Neff)  are  not  new, 
VtiGj  are  opposed  to  a  theory  of  one  of  our  Statutes,  imder 
which,  in  the  case  of  Hahn  vs.  KdUsy  (34  Cal.  391),  it  was  as- 
sumed the  Court  had  jurisdiction  of  the  parties.  It  remains 
to  be  seen,  what  attention  our  Courts  will  give  this  declara- 
tion." We  now  see,  that  our  Supreme  Court  will,  in  all 
cases  where  a  writ  of  error  will  lie,  and  the  question  may  be 
re-examined  by  the  Supreme  Court  of  the  United  States, 
abide  by  any  rule  that  mav  be  declared  by  that  Court.  So, 
therefore,  inasmuch  as  it  has  been  held  in  Pemwyer  vs.  Neff^ 
that  no  personal  judgment  can  be  rendered  against  a  non- 
resident without  personal  service  or  appearance,  it  will  not 
now  be  necessary,  under  this  recent  decision  bv  our  Supreme 
Court,  for  the  non-resident  to  resort  to  the  Federal  Courts 
for  relief  from  judgments  against  them,  based  on  substi- 
tuted service. 
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TBIAL  BY  JUBT. 


On  a  former  occasion  we  made  some  comments  on  the  im- 
perfect yiews  taken  of  the  system  of  trial  by  jury  in  this 
country  arising  from  want  of  consideration  of  the  various 
descriptions  of  jurors  cre'ated  by  the  law,  and  of  the  various 
duties  cast  upon  them.  We  endeavored  briefly  to  show  that 
such  condemnation  of  juries  as  was  at  all  justiiied  by  expe- 
rience must  be  limited  to  certain  sets  of  jurors  employed  in 
certain  cases,  and,  therefore,  that  wholesale  censure  was  as 
erroneous  as  wholesale  praise  would  be.  But  we  did  not 
then  touch  upon  the  question  whether  judge  or  jury  consti- 
tuted the  better  tribunal  for  the  trial  of  issues  of  fact. 

Now,  if  we  are  to  deal  with  this  point  upon  its  real  merits, 
we  must  assuredly  confine  our  attention  to  issues  of  fact 
arising  in  civil  causes;  and  for  this  reason:  The  moment 
we  apply  ourselves  to  criminal  trials,  we  at  once  feel  that 
questions  of  this  kind  cannot  be  determined  upon  the  bare 
consideration  which  tribunal  is  the  more  likely  to  find  a  true 
verdict,  because  other  and  not  less  important  matters  come 
in;  that  is  to  say,  the  protection  of  liberty  as  against  judges, 
corrupt,  or  timid,  or  in  any  way  subservient  to  the  authori- 
ties of  the  day,  and  also  the  maintenance  of  public  faith  in 
justice.  But  in  civil  causes  there  are  no  disturbing  elements 
of  this  kind;  and  although  we  might,  with  Sir  William 
Erie,  speak  of  the  educational  effects  to  business  men  of 
service  on  juries,  and  the  desirability  of  tempering  the  legal 
with  the  lay  element  in  composing  our  tribunals;  yet  these 
are  at  the  best  secondary  and  even  consequential  matters. 
The  main  point  is,  whether  from  a  single  judffe  learned  in 
the  law,  or  from  a  body  of  laymen  presumabljr  versed  in 
mercantile,  civil,  or  social  affairs,  we  are  more  likely  to  get 
proper  verdicts.  Now,  the  practice  of  the  civilized  world 
upon  this  point  is  very  remarkable.  In  aid  of  liberty,  many 
Continental  nations  have  established  trial  by  jury  in  criminal 
cases;  although  the  right  of  a  man  to  be  so  tried  is  very  far 
from  absolute  in  Bussia  and  Germany,  and  was  very  far 
from  absolute  in  France  under  the  Empire.  But,  so  far  as 
we  aware,  no  system  of  Continental  iurisprudence  uses  ju- 
ries to  determine  issues  of  fact  in  civil  causes.  Tribunals  of 
commerce  have  their  mercantile  assessors,  just  as  in  Admi- 
ralty cases  nautical  assessors  are  employed  here.  Otherwise, 
the  judge  in  all  civil  matters  determines  issues  of  fact  as 
well  as  of  law.  On  the  other  hand,  in  the  United  States 
trial  of  issues  of  fact  by  jury  has  not  only  been  retained, 
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but  the  jurisdiction  of  juries  has  been  positively  enlarged . 
To  any  one  at  all  familiar  with  reports  of  American  cases,  it 
must  be  manifest  that  judges  in  the  United  States  are  tied 
down  very  tightly  indeed  in  trials.  As  here,  the  judge 
must  rule  on  the  admissibility  of  evidence,  and  he  must  in- 
struct the  jury  as  to  the  law;  and  he  must  explain  to  them 
what  are  the  issues  for  them  to  decnde.  But  if  he  goes  a 
step  beyond,  and  attempts  to  control  the  juiy,  or  to  persuade 
the  juiy  over  much,  the  chances  are  that  a  new  trial  wiU  be  or- 
dered. In  very  few  States  would  a  judge  venture  to  **  show 
his  hand  "  as  plainly  as  do  many  of  our  more  "powerful" 
judges.  This  enhanced  deference  to  the  jurisdiction  of  ju- 
ries arises  partly  from  the  general  tendency  of  Americans  to 
develop  such  English  institutions  as  have  laid  hold  on  their 
faith  and  afifection — partly  from  scepticism  in  the  wisdom 
and  integrity  of  the  bench,  tempting  them  to  rely  more  im- 
plicitly on  tne  jur^.  Here  we  are  to  some  extent  in  a  state 
of  transition;  for  in  our  courts  we  have  some  judges,  as  we 
remarked  on  a  former  occasion,  trenching  somewhat  on  the 
province  of  juries,  others  abiding  thoroughly  by  the  doctrine 
that  the  facts  are  entirely  for  the  jury. 

But  is  a  single  judge  more  likely  to  find  a  true  verdict 
than  a  special  jury  ?  On  the  one  hand,  it  is  argued  that  a 
judge,  who  has  had  a  training  of  years  at  the  bar  in  handling 
facts  joro  and  con,  according  to  his  brief,  must  necessarily  be 
an  expert  in  deciding  which  way  the  truth  lies;  and  that  no 
layman,  however  gieat  may  be  his  natural  intelligence,  can 
vie  with  the  lawyer  in  this  respect.  On  the  other  hand,  the 
judge  may,  and  often  does,  retain  so  much  of  the  temper  of 
an  advocate  that  he  cannot  resist  the  temptation  of  taking  up 
a  side,  and  unconsciously  striving  for  the  side  which  he  be- 
lieves to  be  in  the  right.  There  is  also  another  fault  to 
which  judges  are  prone.  Their  immense  experience  in 
causes  makes  prophets  of  them.  When  a  case  comes  before 
them,  they  can  almost  anticipate  the  statement  of  counsel; 
and  if  law  were  a  ^ame  of  art,  and  there  were  no  suitors, 
admiration  at  judicial  foreknowledge  would  be  universal. 
Abundant  illustrations  may  be  observed  6i  this  judicial  pro- 
clivity— ^this  extreme  anxiety  to  discern  the  "  point,"  and  to 
decide  it  before  counsel  have  had  time  to  explain  what  the 
case  really  is.  Individual  judges  are  not  to  be  blamed  for 
this  tendency,  which  is  inseparable  from  their  education. 
But  it  contrasts  marvelously  with  the  patient  hearing  which 
the  twelve  men  in  the  box  give  to  a  cause,  however  long, 
wearisome,  flat  and  unprofitable  it  may  seem  to  be.  They 
recognize  the  great  truth  that,   however   valuable  judicial 
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time  may  be,  it  is  of  more  value  to  the  particular  suitor, 
whose  cause  is  being  heard,  that  it  can  possibly  be  to  any- 
one else.     Again,  whatever  may  be  the  effect  of  legal  train- 
ing on  the  faculty  for  deciding  issues  of  fact,  it  must  be 
observed  that  judges  are  not  necessarily,  or  at  all  generally, 
men  of  the  world.    School  and  college  are  f oUowed  oy  a  very 
close  attention  to  the  exigencies  of  the  profession,  preclud- 
ing all  chance  of  an  accjuaintance  with  the  world,   except  so 
far  as  it  can  be  viewed  in  perspective  in  courts  of  law.     As 
a  great  judge  said  of  himself  when  at  the  bar:     ''I  live  the 
life  of  a  hermit.     When  I  am  not  in  court  or  in  chambers,  I 
am  at  home  reading  my  papers."    Thus  it  is  that  judges  look 
at  human  action,  human  tendency,  and  human  motive,  from 
a  legal  point  of  view,  and  can  hardly  yield  credence  to  facts 
not  dreamt  of  in  their  philosophy,  but  familiar  to  men  of  the 
world.     Of  course  here  and  there  we  find  lawyers  who  have 
maintained  acquaintance  with  many  phases  of  English  life, 
who  take  the  trouble  to  read  the  newspapers,  who  know 
something  about  city  affairs,  about  agriculture,  about  sport, 
about  society,   and  who  have  a  very  fair  insight  into  the 
manners,  morals,  and  ideas  of  their  age.     But  these  are  ex- 
ceptional instances,  and  many  lawyers  reaUy  seem  to  know 
no  more  about  mankind  than  do  monks  or  nuns.     On  the 
other  hand,  twelve  jurors  of  a  superior  class  can  find  among 
their  number,  men  of  diverse  experience,  and  they  all  bring 
to  bear  upon  the  matters  in  issue  a  mind  entirely  different 
from  the  judicial,  while  they  receive  from  the  bar  and  the 
bench  quite  sufficient  impression  of  the  legal  mind. 

We  see,  then,  that,  upon  general  grounds,  the  advantage 
does  not  rest  with  the  single  jud^e,  and,  if  we  turn  to  experi- 
ence, we  do  not  find  results  at  all  at  varience  with  a  priori 
considerations.  In  the  first  place,  the  verdicts  of  juries,  for 
the  most  part,  stand.  Where  they  are  set  aside  as  unsatis- 
factory, it  will,  on  careful  inquiiy,  be  often  found  that  the 
cause  miscarried  from  the  inefficient  way  in  which  the  case 
has  been  presented;  either  because  the  evidence  has  not  being 
fully  brought  forward,  or  because  counsel  have  been  badly 
instructed,  orBiave  been  compelled  to  hand  over  their  briefs,  or 
from  some  other  blunder  not  wholly  attributable  to  the  jury. 
Again,  we  find  the  Court  of  Appeal  quite  as  ready  to  over- 
throw the  findings  of  the  jud^e,  on  matters  of  fact,  on  ap- 
peals from  the  Chancery  Division,  and  on  Admirality  appeals, 
as  the  judges  in  Westminster  Hall  are  to  set  aside  verdicts. 
We  find  also,  that  the  decision  of  judges  on  matters  of  law 
are  reversed  far  more  frequently  than  are  the  decisions  of 
juries  on  matters  of  fact;  and  in  this  world  of  error,  whether 
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created  by  forgetfulness,  stupidity,  or  deceit,  why  shotdd  it 
not  be  easier  for  a  lawyer  to  adjudicate  upon  matter  of  law, 
than  for  an  educated  layman  to  decide  upon  matter  of  fact  ? 
So,  again,  there  is  the  peril  of  particular  prerudice  in  a  par- 
ticular judge.  Counsel  in  the  Chancery  L)ivision  get  to 
know  the  length  and  breadth,  and  height  of  the  learning, 
ability,  tember,  disposition  and  tendency  of  every  judge 
thereof;  and  actions  are  even  entitled  in  the  name  of  particu- 
lar judges  from  the  notion  that  the  judges  ''line  "  m  that 
kind  of  case  will  go  in  favor  of  the  plaintiff.  Practioners  in 
County  Courts  learn  to  *'spot "  the  weak  point  in  the  judge 
on  certain  questions,  whether  moral,  social  or  mercantile, 
and  dexterously  to  use  their  knowledge.  These  special  mis- 
chiefs are  avoided  by  the  practice  of  drawing  twelve  men  out 
of  the  crowd  to  try  the  cause,  and  remitting  them  to  the 
crowd  w^hen  their  work  is  done. 

It  is  not  pretended  that  in  these  few  observations  the 
question  of  judge  versus  jury  has  been  exhausted.  It  is 
capable  of  much  elaboration.  But  we  have  directed  attention 
to  some  of  the  more  prominent  features  of  the  controversy. 
As  we  said  on  a  former  occasion,  the  le^slation  of  recent 
years  is  responsible  for  the  comparative  disrepute  into  which 
trial  by  jury  has  been  temporarily  cast,  but  from  which, 
with  the  march  of  education,  it  will  doubtless  recover. 
Possibly  at  this  moment  its  greatest  danger  is  to  be  found  in 
the  ** sneer"  and  "thoughtiess  ridicule"  of  outsiders,  who 
have  had  no  opportunity,  and  are  imbued  with  no  desire  to 
watch  the  real  working  of  the  system.  That  the  institution 
will,  however,  survive  this  kind  of  criticism  may  fairly  be  ex- 
pected.— Law  Journal. 


Supreme  Court  of  California. 


OoTOBEB  Term. 


[Filed  October  27,  1879.] 

[No.  5,336.] 

BELCHEK  vs.  CHAMBERS. 

When  the  qaestion  upon  which  the  judgment  of  this  Court  depends  is  such 
as  may  be  re-examined  on  writ  of  error  by  the  Supreme  Court  of  the 
United  States,  we  will  follow  the  rule  of  law  with  respect  to  such  ques- 
tions laid  down  by  the  Supreme  Court  of  the  United  States. 
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By  the  Court. 

In  Galpin  vs.  Page  (18  Wall.,  336,)  the  Supreme  Court  of 
the  United  States  said:  '*  The  presumptions,  which  th^  law 
implies  in  support  of  the  judgments  of  Superior  Courts  of 
general  jurisdiction  only  arise  with  respect  to  jurisdictional 
lacts  concerning  which  the  record  is  silent.  Presumptions 
are  only  indulged  to  supply  the  absence  of  evidence  or  aver- 
ments respecting  the  facts  presumed.  They  have  no  place 
for  consideration  when  the  evidence  is  disclosed  or  the  aver- 
inent  is  made.  When,  therefore,  the  record  states  the 
evidence  or  makes  an  averment  with  reference  to  a  jurisdic- 
tional fact,  it  will  be  understood  to  speak  the  truth  on  that 
Joint,  and  it  will  not  be  presumed  that  there  was  other  or 
ifferent  evidence  respecting  the  fact,  or  that  the  fact  was 
otherwise  than  as  averred.  If,  for  example,  it  appears,  from 
the  return  of  the  officer  or  the  proof  of  service  contained  in 
the  record,  that  the  summons  was'  served  at  a  particular  place, 
and  there  is  no  averment  of  any  other  service,  it  will  not  be 
presumed  that  service  was  also  made  at  another  and  different 
place;  or  if  it  appear  in  like  manner  that  the  service  was 
made  upon  a  person  other  than  the  defendant,  it  will  not  be 
presumed,  in  the  silence  of  the  record,  that  it  was  made 
upon  the  defendant  also.  Were  Qot  this  so,  it  would  never 
be  possible  to  attack  collaterally  the  judgment  of  a  Superior 
Court,  although  a  want  of  jurisdiction  might  be  apparent 
upon  its  face.  The  answer  to  the  attack  would  always  be 
that,  notwithstanding  the  evidence  or  averment,  the  necessary 
facts  to  support  the  judgment  are  presumed. 

''  The  presumptions  indulged  in  support  of  the  jud^entd 
of  Superior  Courts  of  general  jurisdiction  are  also  limited  to 
jurisdiction  over  persons  within  their  territorial  limits,  per- 
sons who  can  be  reached  by  their  process,  and  also  over  pro- 
ceedings which  are  in  accordance  with  the  course  of  the 
common  law.  *  *  *  *  Whenever,  therefore,  it  appears 
from  the  inspection  of  tlie  record  of  a  Court  of  general 
jurisdiction  that  a  defendant  against  whom  a  personal  judg- 
ment or  decree  is  rendered,  was,  at  the  time  of  the  alleged 
service,  without  the  territorial  limits  of  the  Court,  and  thus 
beyond  the  reach  of  its  process,  and  that  he  never  appeared 
in  the  action,  the  presumption  of  jurisdiction  over  hisperson 
ceases,"  And  in  Petinoyer  vs.  Nejf  (95  JJ.  8.,  714;  IP.CtL.  J., 
49,)  it  was  held  by  the  Supreme  Court  of  the  United  States 
that,  although  a  State  having  property  of  a  non-resident  within 
her  territory,  may  hold  and  appropriate  it  to  satisfy  the  claim 
of  her  citizen  against  him,  and  her  tribunals  mav  inquire 
into  his  obligation  to  the  extent  necessary  to  control  the  dis- 
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position  of  that  property,  yet,  in  the  absence  of  such  seizare, 
a  personal  jud^ent  is  without  validity  if  it  be  rendered  by 
a  State  Court  m  an  action  upon  a  money  demand  against  a 
non-resident,  who  was  sued  by  publication  of  summons,  but 
upon  whom  no  personal  service  of  process  within  the  State 
was  made,  and  who  did  not  appear. 

From  the  foregoing  it  is  apparent  that  the  Supreme  Court 
of  the  United  States  would  hold  the  judgment  rendered  and 
entered  by  the  Court  below  in  the  present  action  to  be  ab- 
solutely vend,  were  the  question  of  the  validity  of  such  judg- 
ment presented  in  an  action  or  proceeding  originating  in  any 
Federal  tribunal. 

It  has  been  decided,  however,  by  the  Supreme  Court  of 
California  Hahn  vs.  KeUy,  (34  Cal.,  391,)  that  the  validity  of 
a  judgment  of  a  District  Court  of  the  State  is  to  be  con- 
clusively presumed  from  the  existence  of  the  judgment  itself, 
unless  it  affirmatively  appears  from  the  record  that  the  Court 
has  not  juri»diction;  and,  although  the  only  assertion  in 
respect  to  the  jurisdictional  fact  of  personal  service  found  in 
the  record  shows  no  such  service  to  have  been  had,  and  the 
non-residence  of  the  defendant — ^that  the  jvdgynent  con- 
clusively proves  the  defendant  to  have  been  served  within 
the  State.  And  it  may  now  be  urged,  that  in  respect  to  the 
effect  to  be  given  to  a  judgment  of  a  Court  of  general  juris- 
diction and  the  presumptions  arising  from  it,  the  Supreme 
Court  of  the  United  States  will  follow  the  ruling  of  the 
highest  Court  of  the  State.  But  it  was  said  in  Mcott  vs. 
Sujpervisora,  (16  Wall.,  687,)  **It  must  be  kept  in  mind,  that 
it  IS  only  decisions  upon  local  questions,  those  which  are 
peculiar  to  the  several  States,  or  adjudications  upon  the 
meaning  of  the  Constitution  or  Statutes  of  a  State,  which 
the  Federal  Courts  adopt  as  rules  for  their  own  judgments.'* 
And  in  the  language  of  Mr.  Justice  Field  m  the  Circuit 
Court,  (Galpinv».  Page,  3  Sawyer  R.,  107):  "The  ruling 
of  the  State  Court  in  itahn  vs.  Keliy,  except  so  far  as  it  gives 
a  construction  to  the  State  statute,  relates  to  matters  of 
general  law,  and  not  to  questions  of  a  local  character  peculiar 
only  to  the  State.  If  the  ruling  of  the  Court  be  correct,  it 
applies  not  merelj  to  judgmente  of  the  Superior  Courts  of 
general  jurisdiction  existing  in  California,  but  to  the  judg- 
ments of  such  Courts  existing  in  all  other  States."  (See 
also,  Chicago  GUy  vs.  Bobbins,  2  Black,  429,  and  Alcott  vs. 
SupervisorSy  16  Wall.,  689.) 

it  may  be  assumed  for  the  purposes  of  the  present  case 
that  the  record,  or  judgment  roll  tmder  our  statute,  is  com- 
posed only  of  the  papers  held  to  constitute  it  in  Hahn  vs. 
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Kelly,  From  those  papers  it  sufficiently  appears  that  the 
defendant  Bacon  was  a  non-resident,  whose  residence  wi&« 
out  the  State  was  known. 

Excluding  from  consideration,  therefore,  the  question 
whether  the  United  States  Courts  would  follow  the  State 
Court  in  its  decision  as  to  the  contents  of  the  judgment  roll, 
it  is  certain  that  the  ruling  of  this  Court  in  respect  to  the 
presumptions  arising  from  a  judgment  of  the  District  Court 
of  the  State  would  not  be  sustained  by  the  Supreme  Court 
of  the  United  States  as  coming  within  the  rule  that  the  ad- 
judications of  the  State  Courts  will  be  followed  by  the  United 
States  tribunals  when  thej  relate  to  questions  peculiar  to  the 
State,  or  to  the  construction  of  a  State  statute  merely. 

Inasmuch  as  the  decision  of  this  Court  in  Hahii  ts.  Kdly 
with  respect  to  the  legal  presumptions  which  arise  out  of  the 
existence  of  a  judgment  of  a  District  Court  of  this  State,  is 
in  conflict  with  the  Tiews  entertained  by  the  Courts  of  the 
United  States,  and  in  view  of  the  consequences  which  will 
flow  from  diverse  judgments  by  the  tribunals  of  the  State 
and  the  United  States,  it  becomes  iniportant  to  inquire 
whether  it  is  our  duty  to  follow  the  ruling  of  the  Federal 
Courts. 

It  has  always  been  the  practice  here  to  adopt  that  view  of 
a  legal  Question  which  has  been  taken  by  the  Supreme  Court 
of  the  United  States,  when  the  question  involved  is  within 
the  branch  of  the  jurisdiction  of  that  Court  which  may  be 
exercised  by  writ  of  errorto  this  Court. 

Such  jurisdiction  may  be  employed  in  reversing,  affirming 
or  modifying  the  final  judgment  or  decree  of  the  highest' 
Court  of  a  State,  when  the  decision  has  been,  against  an^ 
titie,  right,  privilege  or  immunity,  claimed  under  the  Consti- 
tution of  the  United  States.  {Revised  Statutes  U.  S.,  Sec« 
tion  709.)  By  the  Fourteenth  Amendment  of  the  Constitu- 
tion it  is  provided:  *'  No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States;  nor  shall  any  State  deprive  anv  person 
of  his  liberty  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protec* 
tion  of  the  laws." 

In  Pennoyer  vs.  N^^  it  was  said:  " Since  the  adoption 
of  the  Fourteenth  Amendment  to  the  Federal  constitution, 
the  validity  of  such  judgments  may  be  directly  questioned, 
and  their  enforcement  in  the  State  be  resisted,  on  the  ground 
that  proceedings  in  a  Court  of  Justice  to  determine  the  per- 
sonal rights  and  obligations  of  parties  over  whom  that  Court 
has  no  jurisdiction  do  not  constitute  due  process  of  law. 
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Whatever  difficulty  may  be  experienced  in  giving  to  those 
terms  a  definition  which  will  embrace  everv  permissible  ex- 
ertion of  power  affecting  private  ridbts,  and  exclude  such  as 
is  f orbidaen,  there  can  be  no  doubt  of  their  meaning  when 
applied  to  judicial  proceedings.  They  then  meim  a  course 
of  legal  proceedings  according  to  those  rules  and  principles 
which  have  been  established  in  our  systems  of  jurisprudence 
for  the  protection  and  enforcement  of  private  rignts.  To 
give  such  proceedings  any  validity,  there  must  be  a  tribunal 
competent  by  its  constitution — that  is,  by  the  law  of  its  crea- 
tion— ^to  pass  upon  the  subject  matter  of  the  suit;  and,  if 
that  involves  merely  a  determination  of  the  personal  liability 
of  the  defendant,  he  must  be  brought  within  its  jurisdiction 
by  service  of  process  within  the  State,  or  his  voluntary  ap- 
pearance." 

This  language  declares  a  power  in  the  Supreme  (Tourt  of 
the  United  States  to  re-examine  every  judgment  of  this  Court 
asserting  and  determining  the  validity  of  a  judgment  of  any 
State  Court  which  has  been  attacked,  directly  or  coUatterally, 
as  being  in  violation  of  the  Fourteenth  Amendment,  because 
rendercNoi  against  a  non-resident  of  the  State,  without  perso- 
nal service  or  appearance,  or  for  any  other  reason. 

To  recapitulate  :(1)  A  writ  of  error  will  issue  from  the  Su- 
preme Court  of  tne  United  States  to  this  Court,  subjecting 
to  re-examination  any  judgment  which  declares  the  validity 
of  a  judgment  of  a  District  Court  of  the  State,  objected  to 
directly  or  coUatterally  on  the  ground  that  it  is  in  violation 
of  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States.  (2)  In  such  proceeding  the  Supreme  Court  of 
the  United  States  will  not  follow  the  rule  of  the  Supreme 
Court  of  California  (as  laid  down  by  our  predecessors  in 
Hahn  vs.  KdLy,)  in  respect  to  the  conclusive  presumptions 
to  be  drawn  from  a  judgment  of  a  District  Court  of  tiiis 
State,  but  will  declare  the  law  as  announced  in  6ra2jtnn^vs. 
Page  and  Pennoyer  vs.  N^.  (3)  To  accord  with  the  decis- 
ions of  the  Supreme  Court  of  the  United  States,  the  judg- 
ment of  the  District  Court  in  the  present  action  must  be  hehl 
to  be  null  and  void.  (4)  When  our  judgment  must  depend 
npon  a  question  which  may  be  re-examined  by  the  Supreme 
Court  of  the  United  States  on  writ  of  error,  we  will  foUow 
tiie  rule  of  law  laid  down  by  that  Court. 

The  order  appealed  from  must  be  reversed. 

Order  reversed — Eemittur  forthwith. 

I  dissent. — ^Ehodes,  J. 
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iraed  October  27,  1879.1 

[No.  5646.] 
TAYLOR  vs.  REYNOLDS. 

1.  A  surety  who.  has  satisfled  the  principal  obligation  is  entitled  to  contri« 

bution  ff^m  his  ooH9iireties. 

2.  The  liability  of   the  co-surety  to  contribution  is  primary,  and  not  oon'> 

ditional  upon  the  inability  of  the  surety  to  recover  from  his  principal. 

3.  N-either  notice  of  the  satisfaction  of  the  principal  obligation,  nor  demand 

for  contribution  is  required  before  the  commenoent  of  the  action  for 
contribution. 

4.  The  answer  presents  an  issue  to  the  effect  that  the  plaintiff  held  security 

for  the  payment  of  the  promissory  note,  which  he  failed  to  apply 
to  the  satisfaction  thereof,  and  the  Court  ought  to  have  found  upon 
that  issue. 

By  the  Coubt, 

The  plaintiff  and  the  defendant's  testator  were  co-sureties  for 
Preston  on  a  promissory  note.  The  plaintiff  paid  the  amount 
due  on  the  promissory  note;  and  brought  this  action  against 
his  co-surety  for  contribution.  The  defendant  after  denying 
the  alleged  payment  by  the  plaintiff,  avers  upon  his  infor- 
mation  and  belief,  that  before  the  malting  of  the  note,  Preston 
deposited  with  the  plaintiff'  a  large  amount  of  available  col- 
lateral securities,  of  value  more  than  the  amount  of  the  note, 
''  the  said  plaintiff  having  the  full  and  entire  control  of  thd 
said  collateral  securities  to  dispose  of,  and  apply  the  same  to 
the  payment  of  the  said  note,  when  the  same  oecame  due, 
and  that  the  said  plaintiff,  as  the  defendant  is  informed,  and 
believes,  still  has  the  said  securities,  but  neglects  and  refuses 
to  apply  or  use  the  same  to  or  towards  the  payment  of  the 
said  note,  but  still  retains  and  holds  the  possession  thereof." 
The  Court  found  for  the  plaintiff  upon  afl  the  issues,  except 
that  which  is  presented  by  the  averments  above  cited. 

The  defendant's  points  are,  that  the  plaintiff  cannot  recover 
in  this  action  without  averin^,  and  proving  that  Preston  is 
unable  to  respond  to  the  plaintiff  for  the  amount  paid  on  the 
note;  that  the  plaintiff  neither  gave  notice  of  his  payment, 
nor  demanded  contribution,  before  bringing  the  action;  and 
that  the  Court  made  no  finding  upon  the  issue  in  respect  to 
the  collateral  securities  held  by  the  plaintiff. 

The  solution  of  the  first  proposition  depends  upon  the 
question  whether  the  liability  of  the  co-surety  to  contribu- 
tation  is  primary  or  is  contingent,  that  is  to  saj,  conditional 
upon  the  inability  of  the  suretj,  who  has  paid  the  debt,  to 
recover  the  same  from  the  principal. 

Courts  of  common  law  have  for  many  years  exercised  un- 
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questioned  jurisdiotion  to  compel  contribution  between 
sureties,  in  the  absence  of  positive  contract  to  that  effect,  on 
the  ground  of  an  implied  contract.  And  in  such  cases  a 
contract  is  inferred  from  the  implied  knowledge  of  the  prin- 
ciple  of  contribution  by  the  sureties  at  the  time  when  they 
enter  into  the  contract  of  suretyship.  The  obligation  rests  upon 
the  principle  of  equity,  which  courts  of  law  will  enforce — 
that  when  two  persons  are  subject  to  a  common  burden,  it 
shall  be  borne  equally  between  them.  As  was  said  by  Mr. 
Justice  Jackson,  in  Baehdder  vs.  Fisky  (17  Mass.  467): 
''  Indeed,  it  is  difficult  to  conceive  of  a  right  in  one  party, 
founded  on  the  fixed  principles  of  justice,  and  recognized  by 
the  law  of  the  land,  which  does  not  involve  a  corresponding 
obligation  on  the  other  party,  and  a  legal  obligation  is  a 
snffioient  erotind  of  an  Jplied  promise.'^  The  usual  fom 
of  action  for  enforcing  contribution  is  assumpsit  for  money 
paid  to  the  use  of  we  co-surety.  We  see  nothing  in  the 
nature  .of  the  ground  of  the  implied  promise,  nor  the  princi* 
pie  from  which  it  is  inferred,  nor  the  form  of  action  which 
tends  to  the  conclusion  that  the  promise  of  the  co-surety  is 
conditional,  or  that  his  obligation  is  collateral  to  that  of  the 
principal;  but,  on  the  contrary,  it  bears  all  the  features  of 
a  primary  liability.  Certain  cases  holding  the  opposite  doc- 
trine have  been  brought  to  our  notice,  among  which  are 
Pearson  vs.  Duckham^  (3  lattel,  384,)  and  other  cases  in 
Kentucky,  decided  upon  the  authority  of  that  case.  The 
above  case  was  reviewed  in  Roberts  vs.  Adams,  (6  Ala. 
361,)  and  the  grounds  upon  which  it  is  made  to  rest  are  en- 
tirely overthrown.  And  there  are  many  cases  from  the 
courts  of  the  several  States  to  the  effect  that  the  liability  of 
the  co-sureiy  for  contribution  is  primary,  and  not  conditional 
upon  the  inability  of  the  surety  to  recover  the  money  from 
the  principal;  and  as  there  are  no  cases  to  the  contrary  in 
this  Court,  we  hold  that  those  cases  place  the  liability  of  the 
co-surety  on  its  proper  grounds,  and  assign  to  it  its  proper 
character.  See  Bacridder  vs.  Fisky  17  Mass.  464;  8ux>  vs. 
Pody  16  HI.  47;  Ooodall  vs.  JVentworth,  20  Maine,  322;  Oddin 
vs.  Oreenleaf,  3  N.  H.  270:  1  W.  A:  T.  Lead.  Cases  in 
Equity,  note  to  Dering  vs.  ■  Earl  of  Winclidsea,  p.  184;  1 
Pars,  on  Con.  31. 

Such  being  the  liability  of  the  co-surety  at  common  law 
for  contribution,  has  the  Civil  Code,  Section  2845  to  2848, 
wrought  any  change  in  that  regard,  so  as  to  make  the  lia- 
bility conditional  upon  the  insolvency  of  principal  ?  We  see 
nothing  in  those  provisions  clearly  showing  that  it  was  in- 
tended that  the  surety  should  have  a  less  favorable  position. 
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as  against  his  coHsnrety,  than  he  held  at  oommon  law.  It  is 
nnnecessaiy  to  enter  upon  an  analysis  of  those  sections,  for 
their  provisions  are,  as  far  as  applicable  to  this  case,  free 
from  ambiguity.  The  last  portion  of  section  2848,  which 
provides  that  the  sorety  having  satisfied  the  obligation  of 
the  principal,  is  also  entitled  '^  to  require  all  his  co-sureties 
to  contribute,"  eto.,  evidentlv  means  that  the  surety  may 
corrwd  his  coH9ureties  to  contriDuto. 

Tne  nature  of  the  liability  of  the  co-surety  to  the  surety 
who  satisficH  the  principal  obligation  is  such  that  no  notice 
of  satisfaction,  or  demand  for  contribution  is  required 
(Ohaffier  vs.  Jones,  19  Pick.  260.) 

The  answer  above  referred  to  in  respect  to  the  collaterals 
in  the  hands  of  the  plaintiff  is  not  as  direct  and  unequivocal 
as  it  should  be;  but  we  think  that  upon  a  fair  construction  it 
avers  that  the  plaintiff  held  such  collaterals,  and  that  he 
might  have  apphed  the  same  to  the  payment  of  the  note.  If 
he  BO  held  these  collatterals,  they  amounted  to  security  in 
his  hands  for  the  payment  of  the  note.  The  Court  ought  to 
have  found  upon  that  issue. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial.    Remittitur  forthwith* 


Supreme  Court  Commission  of  Ohio.* 

TITLE  TO  NON-NEOOnABLE  PB0MIB80BY  NOTES. 


COMBES  vs.  CHANDLER. 

1.  A  bonaftdB  pfnrohaser,  for  value,  of  a  non-negotiable  cAose  in  aeUon,  horn 

one  npon  whom  the  owner  haa,  by  assignment,  eonf  ened  the  ^parent 
absolnte  ownership,  when  the  purchase  is  made  npon  the  faith  of  snch 
apparent  ownership,  obtains  a  valid  title  as  against  the  real  owner,  who 
is  estopped  from  asserting  title  in  hostility  thereto. 

2.  B.  makes  and  delivers  his  non-negotiable  promissory  notes  to  C,  from 

whom  they  are  obtained  by  fraud,  misrepresentation,  and  withoni  ade- 
quate consideration.  The  assignee  having  thus  obtained  them,  trana* 
fers  them  to  W.,  who  is  a  bona  fide  purchaser,  for  value,  before  due, 
without  notioe.    Held,  0.  cannot  reclaim  the  notes  from  W. 

Error  to  the  District  Court  of  Summit  County.  The  actioui 
having  been  appealed  to  the  District  Court,  was  there  tried, 
and  the  following  are  the  material  facts:  Benjamin  Thomp- 
son,  who  is  one  of  the  defendants,  made  his  four  promissory 
notes,  for  $2,000  each,  dated  May  22,  1868,  and  payable 
March  20,  1870,  1871,  1872  and  1873.  These  notes  were 
made  ''to  Prank  A.  Combes,   as  guardian  of  Hiram  A. 

*To  appear  in  33  Ohio  8t.  Bep. 
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Combes  and  Samuel  M.  Combes/*  and  were  non-negotiable. 
Frank  A.  Combes,  thus  having  tiie' notes,  in  a  trade  with 
Samuel  F.  and  William  E.  Chandler,  defendants,  tamed  over 
three  of  them  to  the  Chandlers.  It  is  an  admitted  fact  that 
this  trade  was  a  fraud  on  the  part  of  the  Chandlers,  and  that 
they  obtained  the  notes  by  fraud  and  without  adequate  con- 
sideration. The  indorsement,  when  the  paper  was  trans- 
ferred, was  merely  ''F.  A.  Combes,  guardian."  The  Chan- 
dlers, having  thus  obtained  the  notes  by  fraud,  transferred 
tiiem  to  Josiah  B.  Woods,  of  Massachusetts,  in  payment  of 
a  debt  they  owed  him. 

This  action  was  brought  by  the  Combes  against  the  Chan- 
dlers, Woods,  Thompson  and  others,  setting  up  that  the 
Chandlers  had  obtained  the  paper  by  fraud,  and  asking  that 
Woods  may  be  compelled  to  deliver  them  up  to  the  plaintiffs. 
Thompson  answers,  and  admits  the  execution  of  the  notes, 
and  says  he  is  ready  and  willing  to  pay  them  to  whomsoever 
is  the  rightful  owner. 

Although  perhaps  it  is  not  particularly  material,  the  fraud 
spoken  of  was  this :  The  Chandlers  were  engaged  in  tibe  spec- 
tacle manufacturing  business.  They  sold  out  this  business 
to  the  three  Combes,  who  had  formed  a  company,  and  took 
in  payment  these  Thompson  notes.  The  properly  which  the 
Chandlers  sold  was  not  what  they  represented  it  to  be,  and 
hence  the  fraud. 

When  the  Combes  discovered  that  they  had  been  defrauded 
does  not  exactly  appear,  but  in  April,  1871,  thej  began  an 
action  to  have  the  transaction  set  aside,  in  which  they  ob- 
tained a  decree.  The  notes,  however,  had  been  transferred 
to  Woods,  in  October,  1869,  and  he  is  now  represented  by 
his  executors. 

The  controversy  is  about  the  ownership  of  two  of  the 
notes,  the  others  not  bein^  involved  in  the  case.  The  Dis- 
trict Court  refused  the  claim  of  Combes,  finding  that  Woods 
was  a  bona  Jide  holder,  and  that  his  executors  are  entitled  to 
hold  the  paper  and  collect  it,  decreeing  accordingly.  To  this 
decree  the  present  petition  in  error  is  filed. 

Wbight,  J.,  delivered  the  opinion  of  the  Court. 

Whether  or  not  Woods  was  a  bona  fide  holder  we  will  not 
discuss  at  any  length.  From  the  evidence,  it  seems  he  re- 
sided in  Massachusetts,  and  had  loaned  the  Chandlers  a  con- 
siderable amount  of  money,  for  which  he  had  their  chattel 
mortgage.  They  offered  to  transfer  him  the  Thompson  notes, 
if  he  would  cancel  the  mortgage,  which  was  done.  The 
Chandlers  state  that  Woods  Imew  nothing  of  l^e  circum- 
stances of  the  fraud. 
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Upon  the  evidence,  the  District  Court  found  that  Woods 
was  such  bona  fide  holder.  This  was  a  question  of  fact,  and 
we  must  regara  the  finding  of  the  Court  below  in  the  nature 
of  the  verdict  of  a  jury  not  to  be  set  aside,  unless  clearly 
against  the  evidence,  and  we  do  not  see  that  any  such  incon- 
sistency exists. 

In  order  to  consider  the  propositions  of  law  involved,  the 
case  may  be  thus  stated:  Thompson  makes  and  delivers  to 
Combes,  as  guardian,  non-negotiable  notes;  by  fraud,  mis- 
representation, and  without  adequate  consideration,  the 
Chandlers  obtain  these  notes  from  Combes  and  transfer  them 
to  Woods,  a  bona  fide  purchaser,  for  value,  without  notice. 
The  question  to  be  decided  is,  can  Woods  hold  the  paper  as 
against  Combes,  the  original  assignor.  It  is  clear  that  the 
Cnandlers  could  not.  Having  obtained  the  property  fraudu- 
lently, and  in  the  manner  stated,  if  they  had  the  notes,  they 
could  not  retain  them.  Is  Woods,  assignee  of  the  Chan- 
dlers, in  any  better  position  ?  It  is  claimed  that  he  is  not, 
because  the  assignee  of  a  non-negotiable  chose  in  action 
must  stand  in  the  shoes  of  his  assignor,  and  be  affected  with 
all  infirmities  of  title  in  him. 

To  sxustain  this  proposition,  authorities  are  cited  to  this 
efiect. 

''A  purchaser  of  a  chose  in  action  takes  it  subject  to  all 
equities."    Cockell  vs.  Taylor,  (15  Eng.  L.  and  E<j.  186.) 

"The  purchasers  of  a  chme  in  action  cannot  be  m  a  better 

Sosition  than  the  person  from  whom  he  purchased.'*    Bran- 
on  vs.  Brandon,  (39  Eng.  L.  and  Eq.  186.) 
"  The  assignee  of  a  chose  in  action,  or  security  of  any  kind, 
stands  in  exactly  the  same  situation  as  the  assignor,  as  to  the 
equities  arising  upon  it.     He  must  be  taken  to  be  cognizant 
of  them."    Manxes  vs.  Dixon,.  (18  Eng.  L.  and  Eq.  82.) 

Where  it  is  said  that  a  purchaser  takes  subject  to  equities, 
the  first  thing  to  be  determined  is,  what  equities  are  spoken 
of  ?  It  is  not  meant  that  equities  of  every  kind,  arismg  in 
favor  of  every  person,  are  the  ones  to  be  considered. 

Story  savs  this:  '^  If  the  transfer  is  after  the  maturity  of 
the  note,  the  holder  taJces  it  as  a  dishonored  note,  and  it  is 
affected  by  all  the  equities  between  the  ori^nal  parties, 
whether  he  has  any  notice  thereof  or  not.  But  when  we 
speak  of  equities  between  the  parties,  it  is  not  to  be  under- 
stood, by  this  expression,  that  all  sorts  of  equities  existing 
between  the  parties,  from  their  independent  Iransactions  be- 
tween them,  are  intended;  but  only  such  equities  as  attach 
in  the  particular  note,  and. as  between  these  parties."  Prom. 
Notes,  g  178. 
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• 

Fomeroj  on  Bemedies,  says:  '^The  general  doctrine  is 
elementary,  that  the  purchaser  of  a  thing  in  action,  not  ne- 
gotiable, takes  the  interest  purchased  subject  to  all  the  de- 
fenses, legal  and  equitable,  of  the  debtw  who  issued  the  obligor 
tumr    §157. 

In  Hayward  vs.  Steams,  39  CaJ.  58,  it  is  held:  "  The  as- 
signee of  a  promissory  note,  overdue,  takes  it  subject  to  all 
the  equities  subsisting  between  the  maker  and  payee,  but 
free  from  all  equities  existing  between  the  maker  and  any 
intermediate  holder."  Kyle  vs.  Thompson,  11  Ohio  St.  616, 
recognizes  the  same  doctrine.  Wood's  ownership  of  these 
notes,  therefore,  cannot  be  disputed  by  the  general  state- 
ment that  he  takes  non-negotiable  paper  subject  to  equities, 
inasmuch  as  that  expression  relates  to  the  original  parties, 
and  refers  to  some  equity  that  the  maker  has  against  the 
payee.  No  such  equity  is  claimed  to  exist.  Thompson,  the 
maimer  of  the  notes,  does  not  pretend  to  impeach  tnem,  but 
says  he  is  ready  and  willing  to  pay  whenever  it  is  determined 
who  is  the  proper  party  to  receive. 

There  bein^  then  no  infirmif v  in  the  paper  itself,  which 
would  render  it  valueless  in  the  nands  of  a  remote  assignee, 
it  is  urged  that  Woods  takes  the  same  title  the  Chandlers 
did;  and,  as  by  reason  of  their  fraud,  they  could  not  hold  it, 
therefore  Woods  cannot. 

It  has  been  stated  that  the  Chandlers  sold  their  spectacle 
manufactory  to  Combes  f raudently,  misrepresenting  i\&  value, 
and  took  wese  notes  in  payment.  It  seems  that  Combes 
did  not  discover  this  fraud  until  long  after  the  transaction, 
and  some  eighteen  months  after  Chandler  had  sold  the  notes 
to  Woods. 

As  a  general  proposition,  it  is  true  that  the  assignee  of  a 
chose  in  action  can  take  no'  better  title  than  that  of  his  as- 
sizor. One  cannot  sell  more  than  he  has.  But  this  doc- 
trine must  be  taken  in  connection  with  another,  which  is  that 
the  original  owner  may  so  act  as  to  estop  himself  from  as- 
serting his  rights.  If  one  sells  me  a  horse  which  he  has 
stolen,  as  a  general  thing  I  may  not  be  able  .to  hold  it  as 
against  the  true  owner;  but  if  that  owner  happened  to  be 
standing  by  at  the  sale,  and  saw  me  pay  my  money,  without 
objection  irom  him,  he  might  find  it  difficult  to  reclaim  his 
property. 

Tne  questions  here  proposed  have  been  much  discussed  in 
New  York,  where  there  nas  been  somewhat  of  a  conflict  of 
views,  as  is  not  unusual  in  that  State.  Bush  vs.  Lathrop, 
22  N.  T.  535;  McNeil  vs.  Tenth  .Nat.  Bank,  46  Id.  325; 
Moore  vs.  Met.  Nat.  Bank,  55  Id.  41.     These  cases  give  such 
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an  extended  view'of  the  whole  subject  that  further  investiga- 
tion would  be  superfluous.  An  able  discussion  of  these 
questions  is  also  found  in  Pomeroy's  Legal  Bemedies,  §8 166 
to  163,  inclusive.  The  syllabus  of  the  last  case  cited  an- 
nounces a  proposition,  which  we  think  is  applicable  to  the 
one  before  us. 

"A  hcmafide  purchaser  for  value  of  a  non-negotiable  chose 
in  action  from  one  upon  whom  the  owner  has,  by  assign- 
ment, conferred  the  apparent  absolute  ownership,  when  the 
purchase  is  made  upon  the  faith  of  such  apparent  ownership, 
obtains  a  valid  title  as  against  the  real  owner,  who  is  es- 
topped from  asserting  a  title  in  hostility  thereto." 

The  reasoning  given  by  the  court  in  its  opinion  seems  to 
apply  to  the  case  we  are  considering,  and  we  adopt  it  as  our 
own. 

"  One  reason  why  an  owner  of  corporate  shares,  or  of  goods 
and  chatties,  who  has  conferred  upon  another  the  apparent 
ownership,  without  transferring  to  nim  a  valid  title,  was  held 

Erecluded  from  asserting  his  title  against  a  bona  fide  purchaser 
rom  such  apparent  owner,  is  that  such  purchase  was  made 
upon  the  faith  of  the  title  which  he  had  apparently  given, 
and  that  it  would  be  contrary  to  justice  and  good  conscience 
to  permit  him  to  assert  his  real  title  against  an  innocent  pur- 
chaser from  one  clothed  by  him  with  ^1  the  indicia  of  owner- 
ship and  power  of  disi)OBition.  Another  reason  was,  that 
were  the  rule  otherwise,  it  would  afford  opportunities  for  the 
perpetration  of  frauds  upon  the  purchasers  from  such  appar- 
ent owners.  When  one  Known  to  be  the  owner  of  shares  or 
chattels  delivers  to  another  the  script  or  possession  of  the 
chattels,  together  with  an  absolute  written  transfer  of  all  his 
title  thereto,  he  thereby  enables  him  to  hold  himself  out  as 
the  owner,  and  as  such  obtain  credit  upon  and  make  sales  of 
the  property;  and  if,  after  he  has  so  done,  the  owner  was 
permitted  to  come  in  and  assert  his  title  against  those  deal- 
ing upon  the  faith  of  these  appearances,  the  dishonest  might 
combine  and  practice  the  grossest  frauds.  Another  reason 
is  that  it  presents  a  proper  case  for  the  application  of  the 
legal  maxim,  that  where  one  or  two  innocent  persons  must 
sustain  a  loss  from  the  fraud  of  a  third,  such  loss  must  fall 
upon  the  one,  if  either,  whose  act  has  enabled  such  fraud  to 
be  committed."    P.  46. 

Pomeroy  states  the  doctrine  thus:  "  The  owner  of  certain 
kinds  of  things  in  action  not  technically  negotiable,  but 
which,  in  the  course  of  business  customs,  have  acquired  a 
semi-negotiable  character  as  a  matter  of  fact,  may  assign  or 
part  with  them  for  a  sj)ecial  purpose,  and  at  the  same  time 
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may  clothe  the  aesigBee  or  person  to  whom  they  have  been 
dehvered  with  snch  apparetft  indicia  of  title,  and  instruments 
of  complete  ownership  over  them,  and  power  to  dispose  of 
them,  as  to  estop  himself  from  setting  up  against  a  second 
assignee  to  whom  the  securities  have  been  transferred  in 
good  faith  for  value,  the  fact  that  the  title  of  the  first  holder 
was  not  absolute  and  perfect."  Le^.  Bern.  160.  Nor  does 
the  doctrine  of  estoppel,  thus  applied,  have  the  effect  of 
making  non-negotiable  choses  negotiable  as  was  claimed  in 
argument  of  cases  above  cited.  The  purchaser,  at  all  times, 
takes  the  chose  subject  to  equities  or  defenses,  valid  as  be- 
tween the  original  parties,  and  this  distinction  must  be  borne 
in  mind  in  reference  to  other  equities  and  other  defenses  be- 
tween other  parties.  The  rule  that  the  chose  is  open  to  de- 
fenses growing  out  of  the  original  transaction,  in  the  hands 
of  any  assignee,  however  remote,  is  not  altered  by  the  ap- 

J>licaUon  (^  the  principle  of  estoppel  as  against  other  de- 
enses.  Trustees  of  Union  Oollece  vs.  Wheeler,  61 N.  Y.  114. 
It  is  only  when  the  owner,  by  nis  own  affirmative  act,  has 
conferred  the  apparent  title  and  absolute  ownership  upon 
another,  upon  the  faith  of  which  the  chose  in  action  nas 
been  purchased  for  value,  that  he  is  precluded  from  assert- 
ing his  real  title.  Davis  vs.  Bechstein,  (69  N.  Y.  442.) 
There  are  no  equities  attaching  to  the  notes  in  this  case,  in 
the  proper  sense  of  the  phrase.  The  maker  still  asserts  their 
validity  and  his  willingness  to  pay  them.  He  sets  up  noth- 
ing as  affainst  the  payee,  or  any  one  else.  When  they  came 
into  the  hands  of  Combes,  he  transferred  them  to  Chandlers, 
giving  them  all  the  indicia  of  ownership,  with  full  powers  to 
8611,  transfer,  or  do  wi^h  them  whatever  they  would.  It  was 
Combes'  intention  to  part  with  the  paper;  he  did  it  volun- 
tarily, intending  that  Chandlers  should  take  full  title  and  full 
ownership.  After  this  was  done,  after  the  paper  had  come 
into  the  nands  of  Woods,  Combes  discovers  that  he  was 
swindled  in  the  original  ti'ansaction,  and  now  attempts  to 
right  himself,  not  at  the  expense  of  Chandler,  the  wrong- 
doer, but  of  Woods,  the  innocent  party.  There  is  nothing 
to  prevent  Combes  from  suing  Chandler  and  making  him  re- 
pair the  loss.  This  remedy  and  right  of  action  is  complete, 
and  it  would  certainly  be  unseemly  that  Combes  should  have 
this,  and  also  be  permitted  to  claim  the  paper  itself. 

It  does  not  seem  to  us  other  than  the  ordinary  case  of  one 
who  has  been  cheated  in  the  sale  of  personal  property.  If 
the  consideration  has  failed,  he  can  recover  of  the  wrong-doer, 
but  not  retake  the  property  from  the  one  who  has  innocently 
bought  and  honestly  holds  it. 
Jadgment  affirmed. 


202  The  Pacific  Coast  Law  Joubnal. 

Court  of  Appeals  of  Kentacky. 

1879. 


LOWE  V8.  PHELPS. 

1.  MufDAMtm — Cbiatiho  Duty.    The  office  of  the  writ  of  mandamus  is  to 

compel  the  performance  of  a  duty  enjoined  by  law.  It  neither  con- 
fers power  nor  imposes  duty;  bat  is  a  command  to  exercise  a  power 
already  possessed,  or  to  peiform  a  duty  already  imposed. 

2.  Ibid, — Shkbitf's  Office  vacated  in   Default   of    Bond— Accbptimo 

Bond  afteb  Period  limited.  Where  the  Legislature  enacted  that  the 
office  of  sherijBT  should  be  deemed  vacant  unless  the  successful  candi- 
date should  give  a  bond  within  a  designated  time  to  the  County  Court: 
Held,  that  the  County  Court  could  not  be  compelled  by  mandamus  to 
accept  the  bond  after  the  time  designated. 

Appeal  from  Kenton  County. 

Mandamus.  The  appellant  having  been  elected  to  the 
office  of  Sheriff  of  Kenton  County  at  the  regular  biennial 
election  in  August,  1878,  and  received  a  proper  certificate  of 
election,  appeared  in  the  County  Court  of  said  county,  on  the 
20th  day  of  January,  1879,  that  being  the  first  day  of  the 
January  Term  of  said  Court,  and  tendered  and  offered  to  exe- 
cute  the  bond  required  of  him  by  law,  and  moved  the  Court 
to  accept  his  bona,  and  permit  him  to  qualify  as  Sheriff  of 
Kenton  County.  His  motion  was  overruled,  on  the  ground 
that  the  bond  should  have  been  given  at  the  previous  term  of 
the  Court,  and  he  applied  to  the  Kenton  Circuit  Court  for 
a  mandamus  to  compel  appeUee,  who  is  judge  of  the  Coimty 
Court,  to  accept  his  bond,  and  to  permit  him  to  <jualify  ac- 
cording to  law.  The  Circuit  Court  refused  the  writ,  and  dis- 
missed the  motion,  and  this  appeal  is  prosecuted  to  reverse 
that  judgment. 

Stevenson  dt  G'Hara  and  R,  D.  Handy ,  for  Appellant. 
B.  O.  McKee  and  T.  F.  Hallam,  for  Appellee. 

CoFER,  J.,  in  delivering  the  opinion  of  the  Court,  said: 

Blackstone  defines  mandamus  to  be,  in  general,  a  command 
issuing  in  the  king's  name,  from  the  Court  of  King's  Bench, 
directed  to  any  person,  corporation,  or  inferior  Court  of  judi- 
cature within  the  king's  dominions,  requiring  them  to  do  some 
particular  thing  therein  specified,  which  appertains  to  their 
office  and  duty,  and  whicn  the  Court  of  Knflf's  Bench  has 
previously  determined,  or  at  least  supposes  to  be  consonant  to 
right  and  justice.  3  Com.  110.  Tne  office  of  the  writ  is  to 
compel  tlie  performance  of  a  duty  enjoined  by  law,  and  it 
connot  be  employed  to  compel  the  doing  of  an  act  which  the 
person  or  officer  has  no  le^al  right  to  do  without  the  writ.  It 
neither  confers  power  nor  imposes  duty,  but  is  a  command  to 
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exercise  a  power  already  possessed,  and  to  perform  a  dntv 
already  imposed.  (Jolmson  vs.  Lucas,  11  Humph.  30o; 
State  vs.  Judge,  16  Ala.  740;  State  vs.  Bolit,  21  TVis.  250.) 
It  mast,  therefore,  appear  upon  every  application  for  a  man- 
damus, that  it  is  the  legal  duty  of  the  respondent  to  do  that 
which  is  sought  to  compel  him  to  do,  and  that  he  has  upon 
proper  application  refused  to  perform  that  duty.  (Moses  on 
Mandamus,  204.) 

Our  Code  (|  477)  declares  that  the  writ  of  mandamus,  as 
therein  treated  of,  is  an  order  of  a  Court  of  competent  ori^nal 
jurisdiction,  commanding  an  executive  or  ministerial  officer 
to  perform  an  act,  or  omit  to  do  an  act,  the  perform- 
ance or  omission  of  which  is  enjoined  by  law.  Whether 
any  person  other  than  an  executive  or  ministerial  officer  is 
amenable  to  the  writ,  is  a  question  of  considerable  momldnt 
not  now  before  us;  but  that  it  can  only  be  employed  to  com- 
pel the  performance  of  a  duty  enjoined  by  law  is  clear, 
whether  we  consider  the  Code  as  restricting  the  use  of  the 
writ  to  the  classes  of  cases  embraced  by  its  provisions,  or  as 
merely  declaratory,  as  to  them,  of  the  common  law.  Before 
the  writ  can  go  in  this  case,  two  fundamental  provisions  must 
be  established,  namely:  1.  That  the  appellant,  at  the  time 
he  tendered  his  bond,  had  a  legal  right  to  execute  it;  and  2. 
That  it  is  now  the  legal  duty  of  the  appellee  to  accept  it. 
The  Legislature  intended  that  for  the  failure  of  appellant  to 
give  bond  on,  or  before  the  designated  time,  his  office  should 
be  declared  vacant;  and  consequently  could  not  have  intended 
that  it  should  be  the  duty  of  the  Couniy  Court  to  accept  his 
bond  after  that  time.     Affirmed. 


New  York  Court  of  Appeals. 

(abstbagt  of  regent  decisions.) 

Statdtoby  Construction — Bepeal. — ^In  Smith  v.  People,  (47 
N.  Y.  330,)  it  was  held  that  where  an  entire  act  had  been  in 
express  terms  repealed  by  its  title,  and  afterward,  at  the 
same  session,  an  act  was  passed  which  indicated  that  the  Leg- 
islature assumed  that  certain  provisions  in  the  repealed  act 
were  in  force,  even  the  express  general  words  of  repeal  were 
controlled  and  quUfied  by  this  evidence  of  the  intention  of 
the  Legislature  not  to  repeal.  Judgment  affirmed.  People 
ex  reL  Stiner,  appellant,  v.  Morrison.  Opinion  by  Bapallo,  J. 
[Decided  Sept.  16,  1879.] 

Evidence — ^whbn  whole  conversation  may  be  proved. — 
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There  is  a  limit  to  the  extent  to  which  a  party  may  ^o  in  call- 
ing out  what  was  said  by  and  to  him  in  a  conversation,  parts 
of  which  the  other  party  has  proven.  Bouse  y.  Whited,  (25 
N.  Y.  170.)  In  that  case  the  rale  for  that  limit  is  adopted 
and  followed  which  is  laid  down  in  Prince  v.  Sams,  (7  Ad.  & 
El.  627,)  which  is  that  where  part  of  a  conversation  has  been 
given  in  evidence,  any  other  or  further  part  of  that  conversa- 
tion may  be  given  in  evidence  in  reply  which  would  in  any 
way  explain  or  qualify  the  part  first  given.  In  the  case  last 
cited,  the  rule  is  applied  only  to  the  declarations  of  a  party 
to  the  action,  and  so  far  it  is  approved  in  Oarey  v.  Nicholson, 
(24  Wend.  350.)  But  even  if  the  conversation  should  be 
deemed  the  declarations  of  a  third  person  not  a  pariy  to  the 
action,  the  principle  of  the  rule  will  apply.  It  is  so  laid 
down,  1  Phu.  Ev.  415.  Judgment  affirmed.  Platner  v.  Plat- 
ner.  Opinion  by  Folger,  J. 
[Decided  Sept.  16,  1879.] 

Laches — ^what  do  not  constitute — ^vacating  assessment. 
A  special  proceeding  under  Laws  1858,  ch.  338,  for  the  va- 
cating of  an  assessment  upon  property  for  the  paving  of  a 
city  street  was  commenced  over  seven  years  after  the  con- 
firmation of  the  assessment.  During  that  time  there .  had 
been  no  change  in  the  position  of  the  parties,  except  that  the 
city  had  paid  the  expense  of  the  improvement,  but  this  was 
done  in  proceedings  which  were  irregular  and  baseless. 
Heldy  that  petitioner  had  not  been  guitly  of  such  laches  as  to 
take  away  his  right  to  relief.  Although  a  Court  of  Equity  is 
never  active  against  public  convenience,  and  refuses  its  aid 
when  a  party  has  slept  upon  his  rights  Smith  vs.  Olav  (Am- 
bler, 645),  what  length  of  neglect  to  enforce  a  rignt  will 
bring  a  case  under  the  operation  of  this  rule  may  not  ab- 
solutely be  determined.  In  one  case  fourteen  months*  delay 
was  held  fatal,  McMurray  vs.  Noyes  (72  N.  T.  523),  because 
in  that  time  the  value  of  certain  property  had  been  so 
changed  hj  accidental  causes,  that  the  situation  of  the  parties 
was  materially  changed.  Four  years'  delay  was  held  fatal  in 
Davison  vs.  Associates  of  Jersey  Co.,  (71  si,  T.  333.)  Courts 
of  Law  are  wont  to  deny  relief  by  certiorari  where  there  has 
been  a  lapse  of  time,  which  in  the  judgment  of  the  Court 
should  debar  therefrom.  Three  years*  was  held  a  fatal  delay 
in  People  vs.  Mayor,  etc.  (2  Hill,  9).  See,  also,  Elemdorf 
vs.  Mayor,  etc.  (25  Wend.  693).  Order  reversed  and  rehear- 
ing ordered.  Matter  of  Petition  of  Lord.  Opinion  per 
Curiam. 

[Decided  Sept.  16,  1879.] 
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Current  Topics. 

O.  p.  Evans,  Esq.,  one  of  the  Superior  Judges  elect,  has 
been  appointed  to  fill  the  vacancy  caused  by  the  resigna* 
tion  of  Judge  Morrison,  of  the  Fourth  Judicial  District.  Mr. 
Evans  is  so  well  and  favorably  known  that  our  endorsement 
of  the  appointment  can  add  but  little  to  the  high  reputation 
he  now  bears.  We  know,  also,  that  the  appointment  gives 
universal  satisfaction,  and  the  bar  has  already  decided  that 
he  will  be  one  of  the  most  prominent  judges  constituting  the 
new  Court. 

It  it  be  true,  as  reported,  that  the  Supreme  Court  of  the 
United  States  contemplates  adding  a  rule  to  the  effect  that 
all  dissenting  opinions  must  be  submitted  to  the  Court  for 
approval  by  a  majority  before  publication,  we  confess  we  are 
unable  to  see  the  reason  for  such  a  rule;  besides,  practically, 
it  would  result  in  prohibiting  the  publication  of  dissenting 
opinions.  If  any  Justice  desires  to  dissent  and  publish  his 
views,  he  should  have  an  untrammeled  right  to  do  so;  other- 
wise, he  would  be  held  to  concur  in  the  opinion  of  the  ma- 
jority, (which  may  often  be  by  one,)  unless  he  satisfies  him- 
self with  the  expression  '*  I  dissent,"  when  those  views  are 
entirely  at  variance  with  his  own,  and  possibly  with  a  proper 
construction  of  the  law.  It  is  reasonable  to  suppose  that 
those  members  of  the  Court  who  supported  the  opinion  will 
vote  against  the  publication  of  the  dissenting  opinion.  If 
it  is  meant  to  suppress  the  views  of  any  member  because 
they  may  seem  radical,  then  the  rule  exists  at  the  expense  of 
the  dignity  of  the  whole  Court,  and  the  independence  of 
each  member. 

Judge  Daingebfield  is  of  the  opinion  that  there  should  be 
no  distinctive  parts  of  the  new  Court  respecting  the  civil 
business;  that  is,  that  all  cases  of  a  specific  character  should 
not  be  sent  to  a  certain  Judge  for  trial,  but  that  the  business  of 
the  Court  should  be  distributed  each  morning  among  the 
Judges  generally.  We  believe  this  will  meet  the  approval 
of  the  bar,  except,  perhaps,  as  to  probate  matters. 
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BTJEDEN  OF  PROOF  AS  TO  CONTRIBUTOEY  NEG- 
LIGENCE. 


The  qnestioD,  upon  whom  rests  the  burden  of  proof  as  to 
contributory  negligence,  has  been  variouslj  decided  in  the 
Courts  of  this  country.  Li  Wisconsin,  Vermont,  Pennsyl- 
yania,  New  Jersey,  Bhode  Island,  and  Alabama,  it  is  sub- 
stantiallj  held  that  it  is  upon  the  defendant.  In  Maine, 
Massachusetts,  Connecticut,  Illinois,  and  Indiana,  it  is  held 
that  it  is  upon  the  plaintiff  to  show  his  freedom  from  con- 
teibutory  negligence.  Such  is  the  English  doctrine.  In 
New  York,  the  doctrine  is  the  same,  except  that  the  plaintiff 
need  not  proye  his  freedom  from  contributory  negligence  in 
the  first  instance;  which  amounts  pretty  much  to  saying  that 
he  is  not  bound  to  proye  it  at  all.  This  is  one  of  the  few  in- 
stances where  a  plaintiff  is  held  to  proye  a  negatiye,  and  it 
is  based  on  the  idea  that  the  affiimatiye  negligence  of  the 
defendant  cannot  be  shown,  eyen»nma/acie,  until  the  con- 
tributory negligence  of  the  defendant  is  eliminated  from  it. 
This  reasoning  seems  a  departure  from  the  general  theory  of 
evidence.    It  may  be  well  to  review  the  main  cases. 

In  Lane  ys.  Crombie,  (12  Pick.  177,)  it  was  held  that  the 
plaintiff  ''must  not  only  show  some  negligence  and  miscon- 
duct on  the  part  of  the  defendant,  but  ordinary  care  and 
diligence  on  his  own  part."  Citing  Butterfield  ys.  Forrester, 
supra,  Harlow  ys.  Hummiston,  6  Cow.  191;  Smith  ys. 
Smith,  2  Pick.  621.  So,  a  charge  that  ''the  burden  of 
proof  was  upon  the  defendants  to  show  that  the  plaintiff  had 
not  used  ordinary  care,"  was  held  erroneous.  This  was 
cited  and  followed  in  Adams  ys.  Carlisle,  (21  Pick.  146,) 
where  it  was  said,  "  the  burden  of  proof  is  of  course  on  the 

Elaintiff  to  show  not  only  defects  in  the  highway,  but  that 
e  was  free  from  negligence."  To  the  same  effect  is  Carslej 
ys.  White,  (21  Pick.  264)— "it is  well  settled  that  the  aiius 
probandi  is  upon  the  plaintiff  to  show  that  he  was  using  or- 
dinary care  and  diligence;  otherwise,  it  cannot  be  known 
that  ihe  injury  was  not  attributable  to  his  own  negligence." 
The  Court  cite  Butterfield  ys.  Forrester,  supra,  and  Flower 
ys.  Adam,  (2  Taunt.  314,)  but  the  question  of  the  burden  of 

Sroof  no  more  arose  in  the  latter  than  in  the  former.  Nor 
id  this  question  arise  in  Parker  ys.  Adams,  (12  Mete.  415,) 
sometimes  cited  te  that  point;  although  the  Court  said  there 
that  the  plaintiff  must  snow  that  the  injury  was  "under  such 
circumstances  as  to  exonerate  himself  from  all  neglect  of  duty 
on  his  part."    Nor  did  the  question  arise  in  Lucas  ys.  New 
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B.  k  Taunton,  etc.,  B.  Co.,  ^6  Gray,  64,)  although  the  Court 
there  volunteered  to  state  tiie  same  doctrine,  adding  '^  its 
correctness  has  not  been  questioned  by  the  plaintiff's  coun- 
sel.'" The  same  is  substantially  true  of  Wilson  ts.  Charles- 
town,  (8  AUen,  137,)  where  the  same  doctrine  was  again 
pronounced  well  settled.  In  Gaynor  vs.  Old  Colony  etc., 
K.  Co.,  (100  Mass.  208,)  it  is  said:  *'It  is  for  the  plaintiff 
by  affirmative  evidence  to  establish"  his  own  freedom  from 
contributory  negligence:  and  ''  when  the  plaintiff's  case  fails 
to  disclose  the  exercise  of  ordinary  care,'  he  shows  no  right 
to  recover.  In  Murphy  vs.  Deane,  (101  Mass.  466)  it  was 
held  that  ''the  burden  is  always  upon  the  plaintiff  to  estab- 
lish either  that  he  himself  was  in  the  exercise  of  due  care, 
or  that  the  injury  is  in  no  degree  attributable  to  any  want  of 
proper  care  on  his  part." 

In  Merrill  vs.  Hampden,  (26  Me.  234,)  it  was  held  that  the 
plaintiff  was  bound  to  prove  that  he  was  in  the  use  of  ordi- 
nary care  at  the  time  of  the  accident,  or  he  was  not  entitled 
to  a  verdict;  and  the  defendants  were  not  bound  to  prove 
that  his  carelessness  was  the  cause  of  the  injury,  to  be  re- 
lieved from  liability."  This  was  founded  on  Butterfield  vs. 
Forrester,  11  East.  60,  and  Adams  vs.  Carlisle,  21  Pick.  146. 
The  point  was  not  decided  in  the  former  case,  but  it  was 
only  neld  that  contributory  negligence  would  prevent  a  re- 
covery. The  Court  also  said  of  Foster  vs.  Dixneld,  (18  Me. 
380, )  that  it  was  not  inconsistent,  the  Court  only  expressing 
a  doubt  whether  direct  and  positive  proof  is  essential.  In 
Dickey  vs.  Maine  Tel.  Co.,  (43  Me.  492,)  it  was  held  that 
*^  the  plaintiffs  were  bound  to  show  that  there  was  no  neg- 
lect or  want  of  ordinary  care;  on  the  part  of  the  female 
plaintiff  contributing  to  the  injury."  "  The  burden  of  proof 
was  on  plaintiffs  to  show,  affirmatively,  the  exercise  of  such 
due  and  proper  care  and  vigilance  on  lier  part." 

In  Cassidy  vs.  Aneell,  Bhode  Island  Supreme  Court, 
March,  1879,  it  was  neld  that  ''if  the  plaintiff's  own  case 
shows  that  he  brought  the  injury  on  himself,  by  his  own 
carelessness,  he  may  be  nonsuited;  but  if  it  does  not,  he 
should  not  be  nonsuited,  but  the  question  is  for  the  jury." 

In  Park  vs.  O'Brien,  (23  Conn.  339,)  it  was  said:  ''It 
was  necessary  for  the  plaintiff  to  prove,  first,  negligence  on 
the  part  of  the  defendant,  in  respect  to  the  collision  alleged, 
and  secondlv,  that  thednjury  to  the  plaintiff  occurred  in  con- 
sequence of  that  negligence.  But  in  order  to  prove  this 
latter  part,  the  plaintiff^  must  show  that  such  injury  was  not 
caused,  in  whole  or  in  part,  by  his  own  negligence;  for 
although  the  defendant  was  guilty  of  negligence,   if   the 
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plaintiff's  negligence  contributed  essentially  to  the  injury,  it 
18  obvious  that  it  did  not  occur  by  reason  of  the  defendant's 
negligence.  Therefore  the  plaintiff  would  not  prove  enough 
to  entitle  him  to  recover,  by  merely  showing  negligence  on 
the  part  of  the  defendant;  out  he  must  go  mrther  and  also 
prr»ve  the  injury  to  have  been  caused  by  such  negligence,  by 
showing  a  want  of  concurring  negligence  on  his  own  part, 
contributing  materially  to  the  injury. ' 

In  Eusch  vs.  City  of  Davenport,  (6  Iowa,  443,)  it  was  held 
that  the  burden  of  proof  was  on  the  plaintiff,  but  might  be 
inferred  from  the  circumstances.  Citing  Butterfield  vs.  For- 
rester, and  the  cases  in  Pickering. 

The  question  of  burden  of  proof  did  not  arise  in  Trow  vs. 
Vt.  Cent.  R.  B.  Co.,  24  Vt.  487;  but  in  Hill  vs.  New  Haven, 
37  id.  5U1,  it  was  held  that  the  plaintiff  need  not  establish  in 
the  outset,  as  a  distinct  affirmative  proposition,  his  freedom 
from  negligence,  but  it  was  a  question  for  the  jury  on  the 
whole  case.  The  Court  say:  "  The  plaintiff  is  bound  to  give 
sufficient  evidence  to  establish  prima  facie  that  he  sustained 
an  injury  by  reason  of  such  defect.  If  the  plaintiff  *s  own 
evidence  shows  that  his  conduct  on  the  occasion  was  careless 
or  negligent,  and  that  such  carelessness  or  negligence  aided 
or  contributed  to  the  injury  he  received,  he  establishes  a  de- 
fense to  his  own  action  by  nis  own  evidence,  as  much  as  if 
the  same  fact  were  proved  by  the  defendant.  But  if  the 
plaintiff's  proof  discloses  nothing  but  that  his  conduct  at  the 
time  was  proper  and  prudent,  he  is  not  bound  to  go  farther, 
until  this  nas  been  impugned  by  some  evidence  on  the  other 
side.  The  plaintiff  in  such  case  is  bound  to  make  out,  af- 
firmatively, that  his  damage  was  caused  by  the  defect  in  the 
highway  in  order  to  recover.  Evidence  which  proves  af- 
firmatively that  the  injury  was  caused  by  the  defect  in  th« 
highway  must  necessarily  to  a  certain  extent  show  negatively 
that  it  was  not  caused  by  anything  else."  "  The  true  rule  on 
this  subject  was  laid  down  by  Phelps,  J.,  in  the  early  case 
of  Lester  vs.  Pittsford,  (7  Vt.  158,)  where  he  says:  "It 
was  not  incumbent  upon  the  plaintiff  to  negative  the  charge 
of  negligence  or  imprudence  on  his  part,  such  proof  .being 
properly  matter  of  aefense." 

In  Mallory  vs.  Griffey,  85  Penn.  St.  275,  it  was  held  that 
contributory  negligence  is  matter  of  defense,  and  ordinarily 
the  burden  of  proving  it  is  on  the  defendant,  and  it  was  error 
to  instruct  the  jury  "that  if  the  plaintiffs  have  not  shown 
affirmatively  that  their  negligence  did  not  contribute  in  any 
degree  to  the  injury,  they  could  not  recover."  This  un- 
doubtedly is  the  rule  in  Pennsylvania.     Beatty  vs.  Oilmore, 
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16  Penn.  St.  463;  Penn.  E.  Co.  vs.  McTighe,  46  Id.  316; 
Penn.  Canal  Co.  vs.  Bentley,  66  Id.  30.  And  in  New  Jersey, 
Dnrant  vs.  Palmer,  5  Dutcn.  •644. 

In  Button  vs.  Hudson  Eiver  Railroad  Co.,  18  N.  Y.  248, 
it  was  held  that  while  the  burden  was  on  the  plaintiff  to  show 
his  freedom  from  contributory  negligence,  it  is  not  presumed, 
and  he  is  not  bound,  in  the  first  instance,  to  show  it  by  di- 
rect evidence;  but  where  there  is  conflicting  evidence,  the 
preponderance  must  be  with  him  to  enable  him  to  recover. 
*' Ordinarily,  in  similar  actions,  where  there  has  been  no 
fault  on  the  part  of  the  plaintiff,  it  will  sufficiently  appear 
in  showing  the  fault  of  the  defendant,  and  that  it  was  a  cause 
of  the  injury;  and  when  it  does  so,  no  further  evidence  on 
the  subject  is  necessary.  The  fact  must  appear  in  some  way, 
but  in  what  particular  mode  is  unimportant.  The  evidence 
of  it  may  be  direct  and  positive,  or  only  circumstantial." 

In  Johnson  vs.  Hudson  E.  E.  E.  Co.,  20  N.  Y.  65,  it  is 
said:  ''I  am  of  the  opinion  that  it  is  not  a  rule  of  law  of 
universal  application,  that  the  plaintiff  must  prove  affirma- 
tively that  ms  own  conduct  on  the  occasion  of  the  injury  was 
cautious  and  prudent.  The  onuaprobandi  in  this,  as  in  most 
other  cases,  depends  upon  the  position  of  the  affair,  as  it 
stands  upon  the  undisputed  facts."  ''The  absence  of  any 
fault  on  the  part  of  the  plaintiff  may  be  inferred  from  cir- 
cumstances." "Nor  is  it  correct  to  say,  as  a  general  rule, 
that  the  defendant  must  himself  prove,  in  order  to  establish 
his  defense,  that  the  plaintiff  was  guilty  of  negligence.  That, 
as  well  as  the  absence  of  fault,  may  be  inferred  from  cir- 
cumstances." ''The  true  rule,  in  mv  opinion,  is  this:  The 
jury  must  eventually  be  satisfied  that  the  plaintiff  did  not, 
'  y  any  negligence  o/his  own.  contribute  to  the  injury.  The 
evidence  to  establish  this  inay  consist  in  that  offered  to  show 
Che  nature  or  cause  of  the  accident,  or  in  any  other  compe- 
tent proof.  To  carry  the  case  to  the  jury,  tne  evidence  on 
the  part  of  the  plaintiff  must  be  such  as,  if  believed,  would 
authorize  them  to  find  that  the  injury  was  occasioned  solely 
by  the  negligence  of  the  defendant.  It  is  not  absolutely  es- 
sential that  the  plaintiff  should  give  any  affirmative  proof 
touching  his  own  conduct  on  the  occasion  of  the  accident. 
The  character  of  the  defendant's  delinquency  may  be  such 
as  to  prove,  prima  facie,  the  whole  issue;  or  the  case  may  be 
such  as  to  make  it  necessary  for  the  plaintiff'  to  show,  by  in- 
dependent evidence,  that  he  did  not  bring  the  misfortune 
upon  himself." 

The  precise  doctrine  of  Murphy  vs.  Deane,  was  held  in 
Dyer  vs.  Talcott,  16  IlL  300,  and  Galena,  etc.,  E.  E.  Co.  vs. 
Fay,  Id.  658. 
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In  Evansyille,  etc.,  B.  B.  Co.  yb.  Hiatt,  it  was  held  that 
the  complaint  must  aver  that  the  plaintiff  was  not  in  fanlt. 
Contra:  Smoot  vs.  Mayor  of  Wetumpka,  24  Ala.  (N.  S.)  112. 

In  Wisconsin  it  was  early  held  that  the  plaintiff,  in  order 
to  make  out  a  prima  fojcie  case,  must  in  the  first  instance 
prove  that  his  own  negligence  did  not  contribute.  Dressier 
vs.  Davis,  7  Wis.  627,  founded  on  Lane  vs.  Crombie.  But 
in  Milwaukee,  etc.,  B.  B.  Co.  vs.  Hunter,  11  Id.  160,  it  was 
held  that  if  the  plaintiff's  own  evidence  raises  no  inference 
of  negligence  on  his  part,  this  will  warrant  the  jury  in  find- 
ing that  there  was  none.  And  in  Hoyt  vs.  Hudson,  41  Id. 
105;  22  Am.  Bep.  714,  it  was  held  that  the  burden  is  not  on 
the  plaintiff  to  prove  his  freedom  from  contributory  negli- 
gence,- but  if  the  defendant  relies  on  the  plaintiff's  contribu- 
tory negligence,  it  is  for  the  defendant  to  prove  it.  This  is 
founded  on  Johnson  vs.  H,  B.  B.  B.  Co.,  6  Duer.  21,  and 
the  approval  of  the  doctrine  of  that  case  by  Shearman  & 
Bedfield  on  Negligence. 

In  Prideaux  vs.  City  of  Mineral  Point,  43  Wis.  513,  the 
same  doctrine  was  reiterated.  The  Court  observe :  "The 
learned  judge  did  not  coirectly  state  the  rule  of  proof  of 
contributory  negligence,  in  actions  for  negligence,  settled  in 
Hoyt  vs.  Hudson,  41  Id.  105;  S.  C,  22  Am.  Bep.  711.  It 
does  not  put  the  ontisprobandi  in  all  cases  upon  the  defend- 
ant, as  tne  learned  judge  appears  to  have  stated.  The  rule 
intended  in  that  case  is,  that  a  plaintiff,  giving  evidence  of 
the  negligence  of  the  defendant  and  the  resulting  injury  to 
himself,  without  showing  any  contributory  negligence,  is 
bound  to  go  no  further;  he  is  not  required  to  negative  his 
own  negUgence.  If,  however,  the  plaintiff,  in  proving  the 
injury,  shows  contributory  negligence  sufficient  to  defeat  the 
action,  he  disproves  his  own  case  of  injury  bj  the  negligence 
of  the  defendant  alone.  If  the  plaintiff's  evidence  leaves  no 
doubt  of  the  fact,  his  contributory  negligence  is  taken  as  a 
matter  of  law  to  warrant  a  non-suit,  u  the  plaintiff's  evi- 
dence leaves  the  fact  in  doubt,  the  evidence  of  contributory 
negligence  on  both  sides  should  go  to  the  jury.  This  was 
perhaps  not  as  clearly  stated  as  it  might  have  been,  and  has 
been  criticised.  Properly  understooa,  the  rule  in  Hoyt  vs. 
Hudson,  makes  no  confusion  between  the  proof  and  the 
weight  of  evidence,  and  is  sounder  in  principle  and  easier  in 

Sraotice  than  the  rule  in  Massachusetts,  wnich,  with  great 
eference  for  that  Court,  this  Court  then  declined  to  adopt." 
— Alb.  Jjaw  Journal. 
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Supreme  Court  of  California. 

OoTOBEB  Tebh,  1879. 


[FUed  October  30,  1879.] 
HNo.  10,400.1 

PEOPLE  vs.  SMITH. 

Teettimony  having  been  given  to  the  effect  that  the  eonrse  of  the  pistol  boll 
through  the  body  of  the  deceased  was  direct,  from  the  point  of  its  en- 
trance to  the  point  where  it  was  found — that  the  ball  had  not  been 
deflected  from  its  course — it  was  error  to  permit  the  prosecution  to  ask 
the  opinion  of  a  medical  witness,  as  an  expert,  as  to  the  relative  posi- 
tion of  the  deceased  and  the  defendant  at  the  tune  when  the  defendant 
*    flred  the  shot. 

That  is  not  a  matter  requiring  skill  or  sdentifio  knowledge  beyond  that  which 
is  possessed  by  ordinaiy  jurymen,  and  the  opinion  of  an  expert  is  not 
admissible. 

Matter  that  does  not  illustrate  any  point  that  may  be  taken  on  appeal,  ought 
not  to  be  incoiiporAted  ix^  a  bill  of  exertions  to  the  order  denying 
a  new  trial. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  Dis- 
trict, Oolusa  County. 

The  defendant  was  convicted  of  murder,  and  a  new  trial 
having  been  denied  him,  he  appealed.  The  other  facts  are 
stated  in  the  opinion. 

W.  C.  Bdcher^  W.  F.  Ooad  and  A.  L.  Hart,  for  Appellant. 
Attorney  Oeneral  Hamilton,  for  Bespondent. 

By  the  Coubt. 

The  prosecution  proved  by  the  testimony  of  Dr.  Tooley 
ihat  he  made  a  post  TTior^em  examination  of  the  body  of  Jack 
Lett;  that  he  found  a  gunshot  wound  on  his  left  side,  at  the 
third  rib;  that  he  found  the  pistol  ball  under  the  skin,  near 
the  lower  point  of  the  right  shoulder  blade;  that  he  probed 
the  wound,  and  found  that  the  course  of  the  ball  was  direct, 
and  that  the  ball  had  not  been  deflected  from  its  course.  The 
defendant  admitted  the  killing,  but  justified  on  the  ground 
of  self-defense.  His  statements,  so  far  as  necessary  to  be 
given  here,  are,  that  a  certain  time  in  the  rencounter,  while  he 
was  going  towards  his  home,  he  passed  near  the  place  where 
Dave  Lett's  rifle  was  lying,  when  Jack  Lett,  who  nad  his  own 
rifle  cocked  and  bearing  on  the  defendant,  told  the  defendant 
not  to  touch  Dave  Lett's  gun,  to  which  the  defendant  replied 
that  he  did  not  want  the  gun,  and  told  Jack  Lett  to  let  down 
the  hammer  of  his  gun,  when  Jack  Lett  said,  with  an  oath, 
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"I  will  let  jou  down;"  that  he — the  defendant — instantly 
seized  the  nfle  by  the  muzzle,  and  tamed  it  one  side,  when 
it  was  discharged;  that  Jack  Lett  then  reached  down  to  seize 
Dave  Lett's  rifle,  still  holding  his  own  with  one  hand,  when 
he,  the  defendant,  drew  his  pistol  and  fired  the  fatal  shot. 

The  prosecution,  manifestly  for  the  purpose  of  showing 
that  the  defendant's  statement  was  not  true,  and  that  he  was 
not  acting  in  self-defense,  but  that  he  had  shot  Jack  Lett 
while  sitting,  asked  Dr.  Tooley  the  question:  "From  your 
examination  of  the  range  of  the  ball,  its  place  of  entrance, 
and  the  place  where  you  took  it  out,  what,  in  your  opinion, 
were  the  relative  positions  of  the  deceased  and  the  party 
who  fired  the  shot?  And  the  witness  answered  tiiat  the  de- 
ceased must  have  been  much  below  the  other  party;  and 
when  asked  how  much  lower,  he  answered  two  or  three  feet 
lower. 

The  subject  matter  of  the  in(]uiry  is  not  one  requiring  any 
peculiar  scientific  study  or  skill.  An  ordinary  juror  is  as 
competent  to  determine  the  relative  positions  of  tne  parties 
as  the  most  skillful  physician  or  surgeon;  and  such  being  the 
case,  the  prosecution  was  not  entitled  to  the  opinion  of  the 
witness,  as  a  medical  expert  as  evidence  in  the  ca«e.  All  the 
authorities  so  hold.  (See  1  GreenL  Ev.,  sec.  440,  and  cases 
cited.)  There  is  nothing  in  the  nature  of  the  subject  of  the 
inquiry  which  would  encuble  a  physician,  however  skillful,  to 

g've  an  opinion  of  any  ^eater  value  than  that  of  a  man  skill* 
1  in  any  other  profession.  In  other  words,  the  solution  of 
the  question  does  not  require  professional  or  scientific  skill. 
This  question  might  not  be  of  such  vital  importance  in 
the  case,  were  it  not  for  the  fact  that  much  testimony  of  this 
character  was  admitted — ^to  some  of  which,  however,  no  ob- 
jection was  taken.  The  physicians  who  were  called  as  wit^ 
nesses  were  permitted  to  give  their  opinions  in  respect  to 
many  matters,  about  which  the  opinions  of  experts  were  not 
admissible.  It  having  been  shown  that  there  was  a  bruise, 
with  clearly  defined  lines  on  three  sides,  on  the  left  shoulder 
of  the  deceased,  and  that  there  was  a  small  rent — a  triangular 
hole — in  the  shirt,  the  witness  was  asked  if  the  hole  was  made 
with  the  "  comer,  or  side,  or  the  head  or  pole  of  the  axe." 
and  he  answered:  "  I  don't  know.  I  suppose  it  must  have 
been  done  by  the  pole  of  the  axe  or  comer."  He  also  stated 
that  the  blow  which  produced  the  wound  must  have  been 
given  from  behind;  and  that  it  was  given  with  a  small  axe, 
a  large  hatchet,  or  a  cooper's  hatchet.  While  the  opinion  of 
the  witness  that  the  wound  was  produced  by  an  instrument 
having  a  smooth,  firm  face,  and  square  comers,  etc.,  would 
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be  admissible,  he  sliould  not  have  been  permitted  to  give  his 
opinion  that  it  was  produced  by  one  of  the  three  instruments 
named,  as  there  are  yery  many  instruments  with  which  the 
bruise  as  described  could  have  been  produced. 

The  transcript  contains  over  six  hundred  pages,  the  larger 
portion  of  which  is  useless  for  any  conceivable  purpose,  as 
illustrating  the  points  taken,  or  that  might,  with  any  plausi- 
bility, have  been  taken  on  the  appeal.  Pages  are  taken  up 
with  explanations  of  a  diagram,  and  in  pointing  out  and  des- 
cribing matters  by  reference  thereto,  and  the  diagram  itself 
is  omitted.  All  the  formal  questions  propounded  to  witnesses, 
as  to  their  residence,  their  business  and  their  acquaintance 
with  persons  and  the  like,  and  the  answers  thereto,  are  set 
out  at  length — although  thev  can*have  no  possible  bearing 
on  the  questions  arising  on  tne  appeals.  The  making  of  bills 
of  exceptions  in  that  style  does  not  facilitate,  but  on  the 
contrary  greatly  retards  investigation  of  causes  on  appeal. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
trial. 

Bemittitur  forthwith. 

[FOed  Oct.  30th,  1879,] 

[No.  5673.] 
MUERAY  vs.  GREEN. 

The  deeds  of  oonreyance  mentioned  in  the  record,  under  which  the  defend- 
ant claims  were  admissible  in  evidence  under  the  issaes  raised  bj  the 
general  denial  of  the  answer. 

U  the  several  olaoses  of  the  instrument  or  conveyance  executed  by  and  be- 
tween Mary  Ann  Boussel  and  husband,  and  McLeran  are  valid,  then 
the  defendant's  lessor  acquired  the  entire  title  to  the  premises  in  con- 
troversy; and  if  the  habendum  clause,  and  the  clause  declaring  the  ef- 
fect of  a  recovery  by  McLeran  are  vaJi4»  then  he  acquired  at  least  the 
title  to  the  undivided  half  of  the  premises. 

A  person  who  has  acquired  the  title  of  the  plaintiif  in  an  action  of  ejectment, 
during  the  pending  of  the  action,  may,  in  an  action  of  ejectment 
brought  by  the  defendant  in  the  first  action,  rely  upon  the  recovery  in 
the  first  action,  together  with  averments  connecting  himself  with  the 
plaintiff's  title;  and  aUegations  respecting  the  issuing  and  service  of  the 
writ  of  possession  are  immaterial. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
Disbict,  San  Francisco. 

Ejectment  for  a  lot  in  Mission  Block  number  27,  being  a 
part  of  the  Jacob  Harmon  tract.  Mary  Ann,  wife  of  Peter 
Koussel,  inherited  the  property  from  her  father,  Harmon, 
but  was  out  of  possession,  the  title  being  in  dispute.  In 
order  to  secure  her  interests,  she  and  her  nusband,  in  May, 
1860,  executed  the  instrument  referred  to  in  the  opinion, 
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conveying  the  property,  including  the  premises  in  contro- 
versy, to  Thomas  Gf.  McLeran,  in  trust,  to  sue  for  and  receive 
the  same,  one  half  for  his  own  benefit  and  the  other  half  for 
herself.     The  indenture  contained  this  clause: 

''Provided,  however,  that  the  said  Thomas  G.  McLeran 
shall  not  have  any  power  or  authoritv  to  sell,  convey,  or  in 
any  wise  dispose  of,  charge  or  incumber  any  part  or  portion 
of  said  properiy,  land,  tenements  or  hereditaments  Jierein* 
before  mentioned  or  conveyed  to  him,  whether  the  same  be 
that  moiety  conveyed  to  him  for  his  own  use,  or  that  moieiy 
conveyed  to  him  in  trust  for  the  use  knd  benefit  of  the  said 
Mary  Ann;  nor  shall  he  have  any  authority  to  make  or  de- 
liver any  lease,  leases  or  releases,  nor  any  acquittances,  nor 
adjustments  of  or  concerning  said  lands,  tenements  or  her- 
editaments, without  obtaining  the  proper  signature  and 
written  consent  of  the  said  Mary  Ann  to  each  and  every  in- 
strument or  writing  whereby  any  of  said  matters  and  things 
may  be  done;  and  provided*  further,  that  whenever  the  said 
McLeran  shall  hereafter  obtain  seizin  or  possession  of  said 
property  hereinbefore  mentioned,  such  seizin  and  possession 
of  nim,  the  said  McLeran,  shall  ipso  /ado  operate  to  invest 
the  said  Mcery  Ann  with  the  legal  seizin  and  possession  of 
the  one  undivided  half  thereof,  and  to  invest  her  with  the 
legal  estate  in  the  one  undivided  one  half,  at  her  election,"  etc. 

It  also  contained  a  clause,  that  any  convevance  attempted 
to  be  made  contrary  to  this  proviso,  should  be  ''  utterly  null 
and  void  In  all  respects." 

Li  1865  McLeran  brought  suit  in  ejectment  against  McNa- 
mara  and  a  large  number  of  defendants,  among  whom  was 
the  plaintiff,  who  appeared  and  answered.  Pending  the 
suit,  m  June,  1866,  Murray  obtained  a  deed  from  McLeran 
for  the  lot  in  controversy,  but  the  deed  was  not  signed  by 
Mary  Ann  Boussell,  and  she  did  not  give  her  consent  in 
writing  thereto.  Subsequently,  in  October,  1867,  a  deed  was 
executed  by  Marv  Ann,  her  nusband  and  McLeran  to  A.  J. 
Moon,  for  the  whole  tract,  including  the  locus  in  quo.  The 
ejectment  suit  of  1865  was  finally  tried  in  January,  1874,  the 
plaintiff  Murray  appearing,  by  counsel,  and  failing  to  plead 
nis  deed  from  McLeran.  Judgment  was  rendered  for  the 
plaintiff,  which  was  affirmed  upon  appeal,  and  in  October, 
1875,  the  sheriff",  in  obedience  to  a  writ  of  possession,  turned 
Murray  out  and  gave  the  possession  to  Green,  (defendant  in 
this  action,)  as  the  agent  and  tenant  of  Porter. 

In  November,  1875,  Murray  commenced  this  action.  The 
complaint  is  in  the  usual  form.  The  answer,  after  denying 
the  title,  seizure,  possession  and  wrongful  withholding,  set 
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up  the  former  recovery  in  McLeran  vs.  McNamara,  et.  al., 
and  the  proceeding  tnereunder — ^'the  defendants  claiming 
their  right  to  hold  and  possess  the  said  land  "  through  Mc- 
Leran. At  the  trial  the  defendant,  to  make  out  his  case,  put  in 
evidence  the  deed  of  June,  1866,  from  McLeran  to  himself; 
showed  possession  in  himself  until  he  was  ejected  in  Octo- 
ber, 1875,  and  also  put  in  evidence  the  judgment  roll  in 
McLeran  vs.  McNamara,  together  with  the  writ  of  possession 
and  sheriff's  return. 

The  defendant,  John  L.  Qreen,  testified  in  his  own  behalf 
that  he  was  in  possession  as  the  tenant  of  Porter.  The  tes- 
timony was  objected  to  as  irrelevant,  because  the  answer  al- 
leged the  entiy  and  possession  were  for  McLeran.  Counsel 
for  defendants  offered  to  amend  the  answer,  but,  objection 
being  made,  the  Court  refused  to  allow-the  amendment.  The 
defendants  then  offered  in  evidence  the  indenture  of  May, 
1860,  the  deed  to  Moon  from  McLeran,  Boussel  and  his 
wife,  and  the  deed  from  Moon  to  Porter.  The  Court,  sus- 
taining the  objection  of  counsel  for  plaintiff,  excluded  the 
evidence. 

The  Court  filed  findings  ''that  all  the  allegations  of  the 
complaint  are  true,"  except  as  .to  the  damages — including  the 
allegation  that  the  plaintiff  was  the  owner  in  fee  of  the 
premises. 

Judgment  was  rendered  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial  which  was  denied, 
and  he  appealed. 

B.  S.  Brooks,  for  Appellant. 

E.  A.  Lawrence,  for  Respondent. 

BX  THB  COUBT. 

The  nature  and  effect  of  the  instrument  executed  by  and 
between  Mary  Ann  Boussel  and  husband  and  McLeran,  has 
not  been  discussed  l>y  counsel,  but  they  treat  it  as  a  deed  of 
conveyance,  and  no  objection  is  suggested  as  to  the  validity 
of  any  of  the  clauses  of  4ihe  instrument.  One  of  those  clauses 
prohibits  McLeran  from  selling,  conveying  or  otherwise  dis- 
posing of  any  of  the  lands  without  the  written  consent  of 
Mary  Ann  Boussel.  The  deed  of  McLeran  to  Murray,  made 
during  the  pendency  of  the  action  of  McLeran  vs.  McNamara 
et  al.y  having  been  made  without  the  written  consent  of  Mary 
Ann  Boussel,  is  absolutely  void  as  a  conveyance  of  any  in- 
terest acquired  by  McLeran  under  the  first  mentioned  deed, 
if  the  above  clause  is  valid. 

The  habtndumi  clause  recites  that  the  premises  are  held, 
the  undivided  half  for  McLeran  and  the  other  half  in  trust 
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for  said  Mary  Ann,  and  another  clause  provides  that  if  Mc- 
Leran  shall  obtain  the  seizin  or  possession  of  any  of  the 
lands,  such  seizin  and  possession  shall  ipso  facto  operate 
to  invest  the  said  Mary  Ann  with  the  legal  seizure,  posses* 
sion  and  estate  of  and  in  the  undivided  half  thereof,  at  her 
election.  It  is  unnecessary  at  this  time  tp  define  the  precise 
effect  of  each  of  those  clauses,  but  it  is  sufficient  to  say  that, 
if  valid,  they  vested  in  said  Mary  Ann  or  her  assigns  the 
legal  title  to  the  undivided  half  of  the  land  in  controversy, 
it  being  the  land  which  McLeran  recovered  of  Murray  intne 
above  mentioned  action. 

Pending  that  action,  Mary  Ann  Boussel  and  her  husband 
and  McLercm  executed  a  deea  purporting  to  convey  this  land 
to  Moon,  and  he  conveyed  the  same  to  Porter,  the  defend- 
ant's lessor,  who  held  the  same  at  the  commencement  of  this 
action.  From  these  facts  it  results  that  Porter  holds  the  en- 
tire title  to  the  tract  of  land  in  controversy,  or  the  undivided 
half  thereof — ^that  is  to  say,  the  entire  title  if  the  deed  of 
McLeran  to  Murray  is  void  because  of  the  first  mentioned 
clause  of  the  deed,  or  the  title  to  the  undivided  half,  if  he 
can  rely  only  on  the  last  two  mentioned  clauses  of  the  deed. 
The  fiinding,  therefore,  to  the  effect  that  the  plaintiff  Murray 
is  the  owner  in  fee  of  the  premises,  is  contrary  to  the  evi- 
dence. 

These  conveyances  were  admissible  in  evidence  under  the 
issues  formed  by  the  allegations  of  the  complaint  and  the 
general  denial  of  the  answer.  The  only  matter  required  to 
be  specially  pleaded  by ,  the  defendant,  so  far  as  the  case 
shows,  was  the  recovery  of  the  jud^ent  of  McLeran  against 
Murray,  and  in  connection  therewith,  the  above  mentioned 
deed  to  Moon,  and  to  Porter,  made  during  the  pendency  of 
the  action  and  the  tenancy  of  the  defendant  under  Porter — 
the  deeds  of  tenancy  being  required  only  for  the  purpose  of 
showing  the  relation  of  the  defendant  to  the  recovery  of  the 
jud^ent  by  McLeran  against  Murray.     In  order  that  the 

Sarnes  claiming  under  the  deed  o£  Mary  Ann  Boussel  and 
[cLeran  to  Moon  might  have  the  benefit  of  that  recovery  it 
was  unnecessary  to  aver  the  issuing  or  service  of  the  writ  of 
possession;  for  it  was  the  judgment,  and  not  the  writ  or  its 
service,  that  determined  the  rights  of  the  parties  to  that 
action. 

The  writ  of  possession  and  its  service  inured  to  the  ben- 
efit of  those  parties,  they  having  acquired  the  title  upon 
which  the  recovery  was  had,  during  the  pendency  of  the  ac- 
tion. The  proposed  amendment  of  the  answer  was  therefore 
immaterial  and  unnecessary. 
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Judraient  and  order  reversed  and  cause  remanded  for  a' 
new  trial.     Bemittitnr  forthwith. 

[Wallace,  C.  J.,  being  disqualified,  did  not  participate  in 
the  decision.]  ' 

Supreme  Court  of  Nebraska. 

DISCRIMINATIONS    IN    STATE    PBOCEDUBE  AGAINST  NON-RESIDENTS 

00N8TITDTI0NAL. 


MARSH  vs.  STEELE,  JOHNSON  &  CO. 


The  Code  of  Nebraska  provides  thai  an  attachment  may  be  issued  against  a 
non-resident  of  Ate  State  withont  the  undertaking  which  is  required  in 
the  case  of  a  resident. 

EM,  that  the  provision  is  not  in  conflict  with  the  requirement  of  the  Federal 
Constitution  ((t  2,  art.  4),  that  the  citizens  of  each  State  shall  be  en- 
tiUed  to  aJi  privileges  and  immunities  of  citizens  in  the  several  States, 

Error  to  review  a  judgment  in  an  action  wherein  an  attach- 
ment was  issued.  The  opinion  sufficiently  states  the  only 
question  of  importance  raised. 

Maxwell,  C.  J.,  delivered  the  .opinion  of  the  Court. 

Section  200  of  the  Code  of  Civil  Procedure  provides  that 
''when  the  ground  of  attachment  is  that  the  defendant  is  a 
foreign  corporation,  or  a  non-resident  of  the  State,  the  order 
of  attachment  may  be  issued  without  an  undertaking.  In 
aU  other  cases  the  order  of  attachment  shall  not  be  issued 
by  the  Clerk  until  there  has  been  executed  in  his  office,  by 
one  or  more  sufficient  sureties  of  the  plaintiff,  to  be  approved 
by  the  Clerk,  and  undertaking  not  exceeding  double  the 
amount  of  plaintiff's  claim,  to  the  effect  that  the  plaintiff 
shall  pay  the  defendant  all  damages  which  he  may  sustain  by 
the  attachment,  if  the  order  be  wrongfully  obtained." 

It  is  claimed  that  the  provisions  of  this  section  are  in  con- 
flict with  section  2,  article  4,  of  the  Constitution  of  the 
United  States,  which  provides  that  ''the  citizens  of  each 
State  shaU  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  States."  Kent  says :  "  The  privileges 
thus  conferred  are  local  and  necessarily  territorial  in  their 
nature.  The  laws  and  usages  of  one  State  cannot  be  per- 
mitted to  prescribe  qualifications  for  citizens  to  be  claimed 
and  exercised  in  other  States,  in  contravention  of  their  local 
policy." 

It  was  declared  in  Corfidd  vs.  CoryeU,  (4  Wash.  C.  C.  371) 
that  "  the  privileges  and  immunities  conceded  by  the  Con- 
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stitution  of  the  United  States  to  citizens  of  the  several 
States  were  to  be  confined  to  those  which  were  in  their  na- 
ture fundamental,  and  belong  of  right  to  citizens  of  all  free 
governments.  Such  are  the  rights  of  protection  of  life  and 
berty,  and  to  acquire  and  enjoy  property,  and  to  pay  no 
higher  imposition  man  other  citizens,  and  to  pass  throujgh 
or  reside  m  the  State  at  pleasure,  and  to  enjoy  the  elective 
franchise  according  to  the  regulations  of  the  laws  of  the 
State,  but  this  immunity  does  not  applv  to  every  right,  for 
some  may  belong  exclusively  to  resident  citizens  of  the 
State,"  etc. 

Cooley,  in  his  work  on  Constitutional  Limitations,  397, 
says:  '' Although  the  precise  meaning  of  the  terms  'privi- 
leges and  immunities '  is  not  very  definitely  settled  as  yet,  it 
appears  to  be  conceded  that  the  Constitution  secures  in  each 
State  to  the  citizens  of  all  other  States  the  right  to  remove 
to  and  carry  on  business  therein;  the  right  by  usual  modes 
to  acq^uire  and  hold  property,  and  to  protect  and  defend  the 
same  m  the  law;  the  right  to  the  usual  remedy  for  the  collec- 
tion of  debts  and  the  enforcement  of  other  personal  rights, 
and  the  right  to  be  exempt  in  person  and  property  from 
taxes  or  burdens  which  the  property  or  persons  of  citizens 
of  the  same  State  are  not  subject  to;  *  *  *  * 
but  it  is  unquestionable  that  many  other  rights  and  privileges 
may  be  made,  as  they  usually  are,  to  depend  upon  actoal 
residence,  such  as  the  right  to  vote,  to  have  the  benefit  of 
the  exemption  laws,  to  take  fish  in  the  waters  of  the  State, 
and  the  hke.  And  the  constitutional  provisions  are  not  vio- 
lated by  a  statute  which  allows  process  by  attachment  against 
a  debtor  not  a  resident  of  the  State,  notwithstanding  such 
process  is  not  admissible  f^ainst  a  resident." 

The  constitutional  provision  must  be  confined  to  those 
privileges  and  immunities  which  are  fundame^ital  in  their 
nature,  such  as  the  right  to  acquire  and  hold  property;  to 
institute  and  maintain  actions;  the  exercise  of  the  elective 
franchise  in  conformity  to  the  laws  of  the  State  in  which  it 
is  exercised;  and  were  evidentiv  intended  to  abolish  the 
common-law  disabilities  of  residfents  of  the  several  States, 
the  States  to  a  certain  extent  being  foreign  to  each  other. 
These  provisions  were  not  intended  to  prohibit  distinctions 
founded  on  residence,  such  as  the  right  to  hold  certain  prop- 
erty exempt  from  execution;  the  right  to  fish  in  the  waters 
of  the  State;  the  right  to  vote,  and  other  rights  depending 
upon  residence.  The  only  objection  in  this  case,  and  the 
one  on  which  it  is  sought  to  dissolve  the  attachment,  is  that 
*'  the  said  order  of  attachment  was  issued  without  any  un- 
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dertaking  in  attachment,  and  is  null  and  void,  there  being 
no  undertaking  in  attachment. " 

At  common  law,  if  the  plaintiff  made  no  affidavit  that  the 
cause  of  action  amounted  to  £10,  or  upwards,  he  could  have 
caused  the  defendant  to  be  arrested,  and  require  him  to  put 
in  special  bail  for  his  appearance  In  the  action.  3  Blacks. 
Com,  237. 

Imprisonment  for  debt  was  not  a  satisfaction  thereof,  but 
a  means  to  procure  it.  Imprisonment  for  debt  existed  in  all 
the  colonies  at  the  time  of  the  revolution,  but  the  law  was  re* 
pealed  or  modified  in  most  of  the  States  during  the  second 
quarter  of  the  present  century.  As  a  consequence,  the  abol- 
ishment of  imprisonment  for  debt  has  led  to  the  employment 
of  the  remedies  acting  upon  the  property  of  debtors,  and  the 
statute  authorizes  an  attachment  against  the  property  of  a 
non-resident  debtor.  Mere  temporary  absence  of  a  debtor 
party  from  the  State  is  not  sufficient  to  justify  an  attachment 
under  this  provision.  The  party  must  be  or  have  become  a 
non-resident  of  the  State.  The  writ  is  issued  to  secure  tiie 
appearance  of  the  defendant,  and  to  retain  his  property  within 
the  jurisdiction  of  the  Court  to  be  applied  in  satisfaction  of 
its  judgment  to  secure  the  rights  of  the  creditor,  as  other- 
wise the  property  of  the  debtor  could  be  withdrawn  at  any 
moment,  and  the  creditor  be  compelled  to  go  into  another 
jurisdiction,  ])erhaps  at  a  greater  distance  from  his  residence, 
to  enforce  his  riffhte.  There  are  provisions  that  apply  to  all 
non-resident  debtors,  whether  they  reside  in  the  United 
States  or  foreign  countries,  and  are  in  consonance  with  the 
rule  in  the  administration  of  estates,  that  ^' every  nation 
having  a  right  to  dispose  of  all  the  propertv  actually  situated 
within  it  has  (as  has  often  been  saia)  a  right  to  protect  itseU 
and  its  citizens  affainst  the  inequalities  of  foreign  laws  which 
are  injurious  to  their  interests. "  Story's  Conflict  of  Laws. 
Sec.  526. 

And  in  relation  to  the  withdrawal  of  funds  it  is  said  '*  Per- 
sons domiciled  and  dying  in  one  country  are  often  deeply  in- 
debted to  foreign  creditors  living  in  other  countries,  where 
there  are  personal  assets  of  the  deceased.  In  such  cases  it 
would  be  a  great  hardship  upon  such  creditors  to  allow  the 
original  executors  or  administrators  to  withdraw  those  funds 
from  the  foreign  country  without  the  payments  of  such  debts, 
and  thus  leave  the  creditors  to  seek  their  remedy  in  the  domi- 
cOe  of  the  original  executor  or  administrator,  and  perhaps 
there  to  meet  obstructions  and  technicalities  in  the  enforce- 
ments of  their  own  rights  from  the  peculiarities  of  the  local 
law."    Story's  Conflict  of  Laws,  Sec.  612. 


222  The  Paoifig  Coast  Law  Joubmal. 

A  plaintiff  in  attachment  is  liable  in  damage  if  he  cause  the 
defendant's  property  to  be  attached  maliciously  and  without 
probable  cause.  And  this  liability  attaches  whether  a  bond 
18  given  or  not.  But  the  failure  to  give  a  bond,  where  the 
attachment  is  against  the  property  of  a  non«resident,  is  not 
suf&cient^ouna  upon  which  to  raise  a  motion  to  dissolve  the 
same  and  is  not  in  conflict  with  the  Constitution  of  this  State 
or  the  United  States,  and  was  therefore  properly  overruled. 

And  particularly  is  this  true  in  the  case  at  bar,  where 
judgment  was  obtained  against  the  defendant,  of  which  he 
does  not  complain,  and  the  order  of  the  Court  is  merely  to 
apply  the  property  to  the  payment  of  the  debt. 

Tne  judgment  of  the  District  Court  is  clearly  right,  and  is 
therefore  affirmed. 

Judgment  affirmed. 


Court  of  Appeals  of  Kentucky. 

September  13,  1879. 
COUCHMAN'S  ADMINISTRATOR 

TS. 

MAUPIN'S  ASSIGNEES. 

1.  Partnerships  —  Lien  of   Creditors  —  Derivation  through  Partners — ^The 

creditors  of  a  partnership  have  no.  lien  npon  the  partnership  elfects 
eicept  such  as  is  derived  from,  or  ihroagh,  the  partners. 

2.  Ibid — Ibid — Estoppel  against  Partners — When  the  partners  have  done 

any  act  which  precludes  each  and  all  of  them  from  asserting  their  lien 
on  the  partnership  effects,  or  when  from  any  canse  they  «re  in  a  posi- 
tion in  which  they  cannot  assert  snch  lien,  the  firm  creditors  are  equally 
nnable  to  do  so. 

3.  EoBecution — Lien — Levy — An  execution  binds  the  property  of  the  defend- 

ants  therein  from  the  time  when  it  is  placed  in  the  hands  of  the  proper 
officer  for  collection,  and  a  levy  relates  back  to  the  time  when  the  writ 
was  so  placed;  no  act  done  in  the  meantime  by  such  defendants  can 
can  defeat  or  impair  the  lien. 

Appeal  from  Montgomery  County. 

The  appellant  having  recoyered  a  judgment  against  J. 
Maupin  and  J.  A.  Orear  in  a  suit  against  them  on  a  super- 
sedeas bond,  on  which  they  were  the  joint  sureties  oi  J. 
Turley,  caused  an  execution  issued  thereon  to  be  placed  in 
the  hands  of  the  sheriff  of  Montgomery  Counfy  on  the  9th 
of  July,  1877-  Maupin  and  Orear  were  partners,  under  the 
firm  name  of  Maupin  &  Orear,  and  as  such  owned  a  stock  of 
merchandise  then  in  store  in  Monteomeiy  County.  July 
18th  they  made  a  deed  of  trust  by  which  uiey  conveyed  the 
stock  of  goods  and  other  firm  effects  to  trustees  for  the  bene- 
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fit  of  the  creditors  of  the  firm,  and  the  trustees  took  posses- 
sion of  the  property.  July  19th  the  sheriff  levied  the  execu- 
tion on  the  stock  of  merchandise,  and  being  about  to  pro- 
ceed to  sell  it,  the  trustees  and  some  of  the  creditors  of  the 
firm  executed  a  claimant's  bond  and  suspended  the  sale.  The 
appellant  then  instituted  a  motion  in  the  Montgomeiy  Cir- 
cuit Court  for  judgment  on  the  bond  for  the  appraised  value 
of  the  goods. 

The  defendants  appeared  to  the  motion,  and,  against  the 
objection  of  the  plaintiff,  were  permitted  to  file  an  answer, 
and  they  thereup<)n  moved  to  transfer  the  motion  to  equity, 
to  which  the  plaintiff  also  objected.  The  motion  was  sus- 
tained, but  the  plaintiff  did  not  except  to  the  order  making 
the  transfer.  A  demurrer  to  the  first  paragraph  of  the  an- 
swer was  overruled,  and,  after  preparation,  the  motion  was 
heard  and  dismissed.  The  appeal  is  prosecuted  to  reverse 
that  judgment. 

J?.  F.  Buckner  and  Rdd  &  Stone^  for  Appellant. 

Tyler  &  Haxdrigg  and  B,  J.  Peters,  for  Appellees. 

CoFER,  J.,  in  delivering  the  opinion  of  the  Court,  said: 
The  appellees  claim  that,  as  creditors  of  the  firm  of  Maupin 
&  Orear,  and  as  trustees  for  such  creditors,  they  have,  in 
equity,  a  prior  right  to  appellant,  who  is  not  a  firm  creditor, 
but  the  creditor  of  the  individuals  composing  the  same,  and 
the  Court  below  so  decided.  The  record  shows  that  at  the 
time  the  Ji.  fa,  of  appellant  came  to  the  hands  of  the  sheriff, 
Maupin  &  Orear  were  unable  to  pay  their  partnership  liabili- 
ties; but  it  does  not  show  that  any  creditor  of  the  firm,  or  of 
either  of  the  partners,  had  obtained  judgment  and  return  of 
nulla  houa  against  either  prior  to  the  levy  of  the  execution, 
or  that  l^e  partners  had  done'any  act  which  deprived  them 
of  (Jieir  dominion  over  the  partnership  effects  prior  to  the 
execution  of  the  deed  of  trust  on  the  day  previous  to  the 
seizure  of  the  goods  by  the  sheriff.  An  execution  binds  the 
property  of  the  defendants  therein  from  the  time  when  it  is 
placed  in  the  hands  of  the  proper  officer  for  collection.  (Sec. 
1,  art.  2,  3.  38,  Q.  S.)  And  the  general  rule  is,  that  when  an 
execution  is  levied  the  lien  is  perifected,  and  relates  back  to 
the  time  when  the  writ  came  to  the  officer's  hands,  and  no 
act  done  by  the  execution  defendant  in  the  meantime  can  de- 
feat or  impair  the  lien.  The  claim  of  the  appellees  cannot, 
therefore,  derive  any  support  from  the  deed  of  trust,  and  it 
will  be  left  out  of  view. 

The  question  then  is,  have  the  creditors  of  a  firm,  either 
through  the  partners  or  independently  of  them,  a  lien  or  a 
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right  to  priority  of  pHyment  oat  of  parfcnership  effects  oyer  a 
creditor  of  all  the  individual  memDers  of  the  firm?  It  has 
been  repeatedly  held  by  this  Ooort,  and  such  seems  to  be 
the  current  of  authority,  both  in  the  other  States  of  the 
Union  and  in  England,  that  the  creditors  of  a  partnership 
have  no  lien  upon  the  partnership  effects  except  such  as  is 
derived  from  or  through  the  partners.  Ely  vs.  Hair,  16  B. 
Monr.  237;  Lusk  vs.  Jones,  2  Met.  360;  Howell  vs.  Bank,  5 
Bush,  93;  Wilson  vs.  Soper,  13  B.  Monr.  414;  Pearson  vs. 
Keedy,  16  lb.  128.  And  it  would  seem  necessarily  to  follow 
that  when  the  firm  or  the  partners  have  doAe  any  act  which 
precludes  each  and  all  its  members  from  asserting  their  lien, 
or  when,  from  any  other  cause,  they  are  in  a  position  in 
which  they  cannot  assert  it,  that  firm  creditors  are  equally 
unable  to  do  so.  These  authorities,  supra,  would  seem  suf- 
ficient to  settle  the  rule  in  this  State  to  be  that,  when  all  the 
partners  have,  by  their  voluntary  act,  waived  the  lien  which 
they  had  upon  the  partnership  effects,  no  such  lien  can  be 
asserted  by  partnership  creditors  through  the  partners,  or 
any  of  them.  This  would  seem  to  result,  independently  of 
direct  authority,  from  the  almost  universally  recognized  prin- 
ciple,  that  whatever  right  of  priority  paitnershTp  creditors 
possess  is  derived  from  the  partners,  who,  collective,  possess 
at  all  times  the  same  right  to  sell  or  control  the  partnership 
effects  that  an  individim  has  to  sell  or  control  his  property. 

The  object  of  the  rule  which  gives  partners  a  lien  is  to 
prevent  the  property  of  one  partner  from  being  taken  to  pay 
the  debt  of  another.  A  partner's  interest,  as  between  the 
partners,  consists  of  his  proportion  of  the  joint  effects  re- 
maining after  satisfying  the  partnership  liabilities,  and  the 
claims  of  the  individual  partners  against  each  other.  The 
partner's  Uen  is  given  primarily  to  secure  to  each  partner  his 
share,  and  not  for  the  protection  of  firm  creditors;  and  when 
such  lien  inures  to  their  benefit,  it  comes  to  them  from  the 
partners  through  the  operation  of  the  doctrine  of  equitable 
subrogation. 

Beversed  and  remanded. 


Mines  and  Minerals. 

NEVADA  EESEEVOIR  DITCH  COMPANY 

vs. 
KOGERS,  ET.  AL. 

A  suit  commenced  before  a  court  of  one  jndidal  district  against  a  claim  lying 
and  situate  within  another  and  different  district,  is  not  within  the 
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meaning  of  the  statute  requiring  the  proceedingB  to  be  commenced  in 
a  conri  of  "  competent  jurisdiction.*' 

C.  W.  H.,  Department  op  the  Interior, 

General  Land  Office. 
Washington,  D.  C,  Sept,  12,  1879. 

Beoibtbb  and  Begeiver, 

MaryaviUe,  Oal: 

Gentlemen  :  I  have  examined  the  papers  relating  to  the 
adverse  claim  of  the  Nevada  Beservoir  Ditch  Company 
against  the  application  for  patent  to  the  north  half  of  the 
Kue  Point  Placer  Survey,  No.  45,  in  Township  16  North, 
Bange  6  East,  Tucker  flat  Mining  District^  Yuba  County, 
Oaliiomia,  made  by  Joseph  Bodgers  et.  cd.     *     * 

The  certificate  of  Thos,  H.  Beynolds,  clerk,  by  W.  Ste- 
venson, depuhr  clerk  of  the  19th  Judicial  District  court,  dated 
April  14,  1879,  is  filed,  showing  that  an  action  was  com- 
menced in  said  court  on  the  12th  day  of  April,  1879,  wherein 
the  Nevada  Beservoir  Ditch  Company  was  plaintiff,  and  Jo- 
seph Bogers,  M.  J.  Crawford,  and  Kichard  Eccleson  as  ex- 
ecutor, and  Susan  J.  Harvey  as  executrix  of  the  last  will  and 
testament  of  William  Harvey,  deceased,  defendants,  to  de- 
termine their  right  of  possession  to  certain  mining  ground 
in  Tucker  Flat  Mining  Dictrict,  Yuba  County,  California. 

The  19th  Judicial  District  court  is  in  and  for  the  citv  and 
couniy  of  San  Francisco.  The  county  of  Yuba,  in  which 
the  mine  in  question  is  situated,  is  in  tibie  10th  Judicial  Dis- 
trict. 

Said  court  in  which  suit  was  commenced  is  not,  therefore, 
within  the  judicial  district  embracing  this  claim,  and  I  find 
nothing  in  the  laws  of  California  giving  this  court  jurisdic- 
tion in  the  case. 

Section  2326,  U.  S.  Bevised  Statutes,  requires  the  adverse 
claimant  ''  to  commence  proceedings  in  a  court  of  compe- 
tent jurisdiction,*'  within  thirty  days  after  filing  his  claim. 
In  this  case  such  proceedings  were  not  commenced  in  such 
court. 

It  is  unnecessarv  to  discuss  other  questions  referred  to  in 
your  opinion  and  in  argument  of  counsel,  as  the  defects 
named  are  vital  and  conclusive.  The  adverse  claim  was  not 
presented  as  required  by  law,  and  must  therefore  be  rejected. 
The  entry  will  be  examined  and  disposed  of  on  its  merits, 
when  reached  for  action  in  its  regular  order. 

Very  respectfully, 

J.  M.  ABM8TB0NG, 
Acting  Commissioner. 
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Becent  Decisions. 


National  Bane — State  Coubt  may  enjoin  and  appoint  re- 
ceiver OF. — Where  judgment  has  been  rendered  in  a  State 
Court  against  a  National  bank,  and  upon  the  execution  based 
thereon  a  return  of  nuUa  bona  has  been  made  by  the  Sheriff 
of  the  county  where  the  bank  is  located,  and  tne  henak  has 
ceased  to  discharge  its  functions  as  a  fiscal  a^ent  of  the 
United  States,  and  is  disposing  of  its  assets  which  cannot  be 
reached  by  levr  and  sale  under  the  common  law  execution 
among  its  stockholders,  thereby  endangering  the  safety  of 
those  assets  and  the  judgment  debt  of  tne  creditor,  equity 
will  relieve  by  the  grant  of  an  injunction  and  appointment  of 
a  receiver.  Until  a  receiver  has  been  appointed  by  a  Fede- 
ral Court,  neither  law  nor  comity  requires  the  State  Court 
to  suspend  its  equitable  remedy  to  reach  the  assets  of  the 
bank  and  enforce  its  own  final  process  until  the  Federal 
Court  shall  act;  especially  where  in  the  Federal  Court  the 
case  is  made  by  the  stockholders  of  the  bank  and  the  judg- 
ment creditor  is  not  made  a  party  thereto;  Georgia  Sup. 
Ct.,  Sept.  23,  1879.  Merchants  and  Planters'  Natimud  Bank 
vs.  Trustees  of  Masonic  Hall.     Opiuion  by  Jackson,  J. 

Usury — ^when  note  tainted  by,  valid  in  hands  of  inno- 
cent HOLDER. — ^The  principle  is  now  well  settled  that  if  a 
note  is  not  declared  void  by  statute,  mere  illegality  in  its 
consideration  will  not  affect  the  rights  of  a  bona  fide  pur- 
chaser for  yalue.  Norris  vs.  Lafigley,  19  N.  H.  423;  State 
Bank\&.  Thompson,  42  id.  369;  Converse  vs.  Foster,  32  Vt. 
828;  Paton  ys.  Cot/,  5  Mich.  505;  Sistermans  ys.  Field,  9 
Gray,  331.  But  where  the  illegal  consideration  is  proyed, 
tibie  burden  of  proof  is  on  the  plaintiff  to  show  that  he  is  a 
bona  fide  holder  for  value,  and  without  notice.  Accordingly, 
when  a  statute  forbidding  usury  declared  that  ''if  a  greater 
rate  of  interest  than  is  hereinbefore  allowed  shall  be  con- 
tracted for,  or  received,  or  reserved,  the  contract  shall  not 
therefore  be  void;  but  if  any  action  on  such  contract  proof 
be  made  that  illegal  interest  has  been  directly  or  indirectly 
contracted  for,  or  taken,  or  reserved,  the  plaintiff  shall 
only  recover  the  principal  without  interest,  and  the  defend- 
ant shall  recover  costs."  Hdd,  that  the  defense  of  usury 
would  not  be  available  against  a  bona  fide  holder  for  value 
without  notice  before  maturity.  Nebraska  Sup.  Ct.,  Sept. 
1879.  .  Wortefndyke  vs.  Meehan.     Opinion  by  Maxwell,  C.  J. 
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Cttrrent  Topics* 

ft 

In  out  last  isSue  we  gate  briefly  Our  information  cohCiBrn- 
ing  Judge  Daikgebfield's  views  of  the  proper  transaction 
of  the  business  of  the  Superior  Court.  Our  information 
was  not  accurate  <^  full.  tTudge  DAmchSRFiELD's  idea,  as  ex- 
pressed in  the  meeting  to  which  we  referred  was  that  the  num- 
ber of  the  court-room  should  indicate  the  business  to  be  done 
therein,  but  that  the  Judge  to  transact  the  business  should 
be  designated  by  the  presiding  Judge  from  tim^  to  time. 
That  for  the  present,  and  until  they  could  get  twelve  court- 
rooms together,  the  probate  business,  nnd  such  special  busi- 
ness as  was  now  done  in  the  Probate  and  County  CoUrts, 
would  have  to  be  done  at  the  New  City  Hall  for  convenience 
in  preserving  the  records  in  the  safe  of  that  building.  He 
also  expressed  the  opinion  that  as  to  all  busineiss  the  presid- 
ing Judge  ought  to  distribute  it  in  such  a  manner  as  to  have 
it  best  attended  to,  and  if  one  Judge  showed  peculiar  knowl- 
edge in  a  particular  branch  of  the  law,  that  the  public  Ought 
to  have  advantage  of  this  extr&  ability,  and  further  intimated 
that  in  course  of  time  each  Judge  wotdd  have  most  of  the 
business  to  transact  that  he  had  showti  peculiar  talent  for 
transacting.  That  the  idea  in  giving  Superior  Judges  juris^ 
diction  over  all  the  litigation  formerly  carried  on  in  the  other 
Courts,  was  to  give  the  jurisdiction  to  each  Jvdge,  and  that 
therefore  no  Judge  should  be  cut  off  by  any  order  of  the 
presiding  Judge,  from  the  exercise  of  the  full  jurisdiction 
given  by  the  Constitution.  He  did  not  say  the  calender 
should  be  called  every  iHoming  and  the  businei^s  distributed. 
He  said  that  if,  on  the  calling  of  the  calendar  in  the  morn- 
ing, a  Judge  was  without  a  case  ready  for  trial  that  day,  one 
should  be  sent  him  to  keep  him  employed. 
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.  Supreme  Court  of  Galifomia. 

[Filed  October  29, 1879.1 

(No.  6,736.) 
W.  H.  NOBTON  vs.  M.  P.  M.  COURTNEY,  et  al. 

Stbext  Abbsssment — iMBUTFicixirr  Desgbiption — Under  the  San  Francisco 
street  assessment  law,  the  assessment  and  diagram  cw  recorded,  most 
show  in  what  direction  the  streets  run. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
Disbict,  San  Francisco. 

The  action  was  brought  to  enforce  a  street  assessment 
lien  for  ^ding  Broadway  street,  from  Franklin  to  Gough. 
The  original  assessment  contained  the  following  diagram: 

GOUGH  STREET. 
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As  recorded  the  diagram  omitted  the  arrow  showing  the 
direction  of  Franklin  street.  In  aU  oilier  respects  it  was 
the  same.  Judgment  was  rendered  for  the  plaintiff,  and  the 
defendants  appealed. 

HdigJU  &  Taylor  for  applellants. 
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As  the  lots  are  described  in  the  diagram,  the  direction  of  the 
8ti*eets  is  shown  by  an  arrow,  which  points  to  the  north, 
while  this  direction  is  nowhere  shown  in  the  dia^am  as  re- 
corded. It  hence  results,  that  the  lots  in  question  are  not 
properly  described,  and  that  the  diagram  attached  to  the  as-- 
sessment  has  never  been  recorded — one  essential  part  of  it 
having  been  omitted.  In  Himmdman  vs.  Baiemariy  (50  Oal. 
12-13,)  the  Court  held  that  the  description  in  the  dia^am  as 
recorded,  was  fatally  defective,  in  that  the  depth  of  the  lots 
was  not  shown  by  appropriate  figures;  and  although  it  is 
manifest  that  a  pair  of  dividers  applied  to  the  depth  lines 
would  have  yielded  a  perfect  description,  yet  the  Court,  in 
consonance  with  all  the  authorities,  compelled  the  record  to 
speak  out  of  its  own  mouth,  and  out  of  its  own  mouth  to  be 
condemned.  See  also,  Keane  vs.  Cannovan,  (21  Cal.  301- 
302.)  Of  course,  there  can  be  no  description  made  out  by 
distances  alone — without  the  cmirses  are  shown,  no  description 
can  possibly  be  made  out.  Here,  we  have  distances  but  nd 
courses.  There  is  nothing  whatever  on  the  face  of  the  dia- 
aTaniy  as  recorded,  to  show  in  what  direction  an^  one  of  the 
lines  runs.  This  must  be  fatal;  for  the  authorities  are  con* 
elusive  that  a  record  cannot  be  helped  out  in  any  way.  It 
must  stand  or  fall  of  itself.  People  vs.  S.  F.  Savings  Union^ 
31  Cal.  132;  Keane  \s,  Cannovan^  21  Cal.  301;  Thatcher  vs« 
PotveU,  6  Wheat.  119. 

F.  F.  Taylor  J  dk  Cowdery  &  Preston^  for  respondent. 

In  Himmelman  vs.  Baieman,  (50  Cal.  11,)  the  depth 
of  the  lot  was  omitted  from  the  record  of  the  dia-* 
gram.  That  is  not  this  case.  The  other  cases  cited  do 
not  touch  this  question  at  all.  The  work  was  ''  irom  Frank- 
lin to  Gough."  Any  surveyor  could  locate  these  lots.  Any 
person  in  tiie'city  could  do  so.  There  can  be  no  mistake  as 
to  what  land  was  intended  to  be  assessed.  The  statute  only 
requires  that  the  diagram  shall  show  the  relative  location  of 
the  lot  to  the  work  done,  and  certainly  the  description  must 
be  sufficient,  if  it  enables  the  owner  from  an  inspection  to 
determine  whether  his  land  was  assessed  or  not,  and  if  SO| 
for  what  sum.     (Blackwell  on  Tax  Titles,  p.  126.) 

By  thb  Coubt  : 

The  assessment  and  diagram  as  recorded,  contain  no  sul* 
fici^it  description  of  the  premises,  there  being  a  material 
variance  between  the  diagram  as  recorded  and  that  attached 
to  the  original  assessment. 

Order  reversed  and  cause  remanded  for  arMfirtimL*  'iii» 
littthiT  foiitlMffithi^ 
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[Filed  October  30,  1879.1 


[No.  6,252.] 
SIDNEY  lACET  vs.  PBUDENT  BEAUDBT. 

GoKTEBSioif  or  Pbopsbtt  by  iNJUNonoN — Ebbonkoub  Instbuctiom — L.  B9 
tenant  for  B.,  placed  certain  fixtnres  upon  the  real  estate  of  B.,  and 
B.  subsequently  sned  out  an  injunction  to  prevent  L.  from  removing 
the  fixtures.  XJpoD  a  showing  by  L.  the  injunction  was  dissolved, 
and  thereafter  L.  sued  B.  for  damages  caused  by  the  injonetion.  At 
the  trial  the  Court  instructed  the  jury  that  the  mere  issuance  and  ser^ 
vice  of  the  injunction  was  a  conversion  of  the  fixtures  by  B.  HM^ 
that  the  instruction  was  erroneous. 

Appeal  from  the  District  Court  of  the  Seyenteeth  Judicial 
District,  Los  Angeles  county. 

Trover  for  the  conversion  of  certain  fixtures  and  improve- 
ments placed  upon  a  lot  in  the  city  of  Los  Angeles.  The  plaint- 
iff entered  into  possession  of  the  lot  under  a  conditional  agree- 
ment to  purchase  the  same  from  the  defendant,  as  he 
alleges,  that  he  should  make  certain  improvements,  which,, 
in  case  the  sale  should  not  be  made,  he  snould  have  the  right 
to  remove.  Subsemiently  the  defendant  sued  out  an  injunc- 
tion against  the  plaintiff,  alleging  in  his  complaint  that 
Lacey,  the  plaintiff  herein,  was  about  to  remove  tne  fixtures^ 
and  praying  that  he  be  enjoined  from  so  doing.  The  pre- 
nminaiy  injunction  was  granted,  but  upon  the  showing  made 
by  Lacej  the  injunction  was  dissolved.  Thereupon  this  ac- 
tion was  commenced  for  damages  alleged  to  have  been 
sustained  in  the  conversion  by  Beaudry  of  the  fixtures.  At 
the  trial  the  Court  instructed  the  jury  as  follows:  "That  the 
said  Beaudry,  by  the  issuance  and  service  of  said  injunction, 
converted  to  his  own  use  the  fixtures  and  improvements  in 
plaintiff'sanswer  in  said  injunction  suit  mentioned  and  de- 
scribed." 

The  verdict  and  judgment  were  in  favor  of  the  plaintiff, 
and  the  defendant  appealed. 

Howard,  Brovsaeau  dt  Hoicard,  for  appellant. 
JP.  Oanahl  (k  Thorrujs  H.  Smithy  for  respondent. 

By  the  Coubt. 

Without  considering  the  defective  averments  of  the  com- 
plaint, it  is  enou^  to  say  that  among  the  many  errors  occur- 
ring at  the  trial,  one  of  the  most  prominent  was  the  giving 
of  ihe  9€cond  instructioii  requested  by  plaintiff,  which  was  to 
the  effect  that  the  defendant  Beaudry  by  the  mere  "  issuance 
and  service  "  of  an  injunction,  converted  to  his  own  use  cer- 
tain property  on  premises  then  in  the  possession  of  the 
present  plaintiff* 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  tnal.    Bemittitor  forthwith. 
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[FUed  October  30,  1879.] 

I  No.  5,760.1 

THE  PEOPLE  EX  rel.  EOBINSON, 

vs. 
THE  PITTSBUBG  BAILROAD  COMPANY. 

MlB08B    OP    THS    EmIUBNT    D0M4IN    BY   IMPOSITION     tJPON    TRB    CoUBT. — The 

Pittsbarg  Goal  Company  owned  mines  five  miles  distant  from  the  San 
Joaqain  river,  and  in  order  to  seoara  oonvenient  transportation  for  its 
ooal,  the  Pittsburg  Bailway  Company  was  incorporated  by  the  stock- 
holders of  the  coal  company.  The  articles  of  incorporation  declared 
the  purpose  of  the  new  company  to  be  to  transport  freight  and  pas- 
sengers. Upon  this  representation,  and  in  the  belief  that  the  land 
was  required  for  a  public  use,  the  District  Court,  by  the  usual  judi- 
cial proceeding,  authorized  the  corporation  to  take  land,  which  was 
the  private  land  of  R.,  for  its  railway.  The  railway  was  constructed 
and  was  operated  exclusively  for  the  transportation  of  the  coal — no 
passenger  or  other  cars  being  provided  for  the  use  of  the  public. 
Held,  that  the  proceedings  in  eondemnation  amounted  to  an  imposi- 
tion upon  the  Court.    [Editob  .] 

Saxb — ItioHT  OF  THB  Statb  TO  CoB&iCT  THB  Abubb. — In  such  a  case,  it  is 
competent  for  the  State,  upon  discovering  the  misuse  of  its  authority 
by  which  private  property  has  been  wrongfully  taken,  to  interpose,  by 
ite  Attorney  General,  to  correct  the  abuse.    [Editob.] 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict, San  Francisco. 

The  action  was  brought  to  annul  the  defendant's  franchise 
and  to  dissolve  the  corporation. 

The  complaint  alleges  that  in  September,  1861,  H.  F.  Al«- 
en,  0.  W.  Lander,  Levi  Stevens,  Judah  Baker,  jr.,  J.  M. 
Johnson  and  0.  0.  Baker  formed  a  corporation  called  the 
''Pittsburg  Coal  Mining  Company,'"  for  tne  purpose,  as  de- 
clared in  its  articles,  of  mining  for  coal  id  Contra  Costa 
Counir.  That  for  the  conduct  of  their  business,  it  became 
desirable  to  have  a  railroad  running  from  the  mines  to  the 
San  Joaquin  river,  through  the  Banch  Los  Medanos,  a  dis- 
tance of  about  five  miles,  in  order  to  transport  their  coal  to 
a  convenient  place  of  shipment.  In  order  to  avail  themselves 
of  the  power  of  eminent  domain,  the  same  parties,  with  a 
few  others  who  were  also  stockholders  in  the  said  coal  com- 
pany, formed  another  corporation,  designating  it  ''The  Pitts- 
burg Bailroad  Company,"  and  declared,  in  their  articles,  of 
incorporation,  that  tne  purpose  of  the  new  corporation  was 
to  transport  freight  and  passengers,  intending  it  to  be  un- 
derstood that  the  proposed  railway  was  to  be  for  the  public 
use  and  benefit.  Subseauently,  by  the  usual  judicial  pro- 
ceedings, they  procured  tne  condemnation  of  sufficient  land 
of  the  Banch  Los  Medanos,  which  was  the  private  property 
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of  the  relator  Bobinson,  for  the  purpose  of  the  railway.  The 
railway  was  then  constructed^  and  has  since  been  continuously 
in  operation,  but  has  been  exclusively  engaged  in  carrying 
coal  from  the  mines  of  the  Pittsburg  Coal  Company,  having 
no  cars  for  passengers,  or  for  the  convenience  of  the  public 
in  anj  way,  and  no  freight  cars,  except  those  designed  for 
carrying  coal. 

The  defendant  demurred  that  the  complaint  did  not  state 
a  cause  of  action,  and  also  upon  special  grounds.  The  de- 
Qiurrer  was  sustained  and  the  plaintiffs  appealed. 

AUomey-Oenercd  Hamilton  and  E.  L,  Gould,  for  A|>pellant. 

What  were  the  purposes  which  would  have  justified  de- 
fendants taking  ?  The  public  convenience  in  traveling  over 
the  road,  as  well  as  the  carrying  of  freight,  in  proper  vehicles 
to  be  provided  for  that  purpose,  for  the  convenience  of  the 
public  in  general.  These  being  the  purposes  which  justified 
the  taking,  the  pjropertv,  must  be  held  in  accordance  with 
them.  Othenvise  it  tooulabe  a  fraud  on  the  otoner,  and  an  abuse 
of  potoer. 

Our  statute  distinctly  contemplates  provision  for  passen- 
gers. The  law-maker  understood  a  railroad  to  be  a  vehicle 
of  that  description.  In  faot  the  argument  in  favor  of  the 
power  to  confer  the  eminent  domain  on  private  persons  for 
railroad  purposes  was  based,  in  good  part,  on  the  analogy 
between  these  iron  roads  and  the  old  hisnways  or  tui-npikes. 
Angd  &  Ames  on  Cor.  10th  Ed.,  p.  olO  and  cases  cited; 
Lances  Appeal^  65  Penn.  S.  B.  16;  JSloodgoods  Case,  18 
Wend.  9;  Memphis  Freight  Co.  vs.  Mayor  of  Memphis,  4 
Coldwell,  423;  Stockton  Railway  vs.  Brouni,  9  House  of 
Lords,  256. 

The  laws  of  California  provide  for  the  creation  of  such 
railroad  companies  as  one  established  for  the  public  good, 
and  no  others.  ^  Eveiy  such  company  is  bound  to  act  up  to 
the  purpose  of  its  creation.  A  substantial  failure  to  comply 
with  this  obligation  justifies  a  forfeiture  of  the  franchiae. 

J.  B.  Harman,  for  respondent. 

The  mere  fact  that  defendant  does  not  carry  passengers  or 
freight  for  the  public  is  not  ground  of  forfeiture  of  its  char- 
ter. A  railroad  corporation  may  exist  in  law,  though  en- 
gaged solely  in  transporting  coal  from  the  mine  of  its  owners 
10  tide  water;  nor  does  the  fact  that  the  articles  of  associa- 
tion of  defendant,  state  its  purpose  among  ol^er  things  to  be 
the  ''transportation  of  freight  and  passengers,"  m^uke  any 
difference,  unless  it  be  shown  that  the  corporation  refuses  to 
transport  freight  or  passengers  when  offered;  and  even  such 
jrefusai  is  APt  ground  of  forfeiture  under  all  drcmnjxtqafux$. 
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Bat  plaintiff  must  go  this  length  or  fail  in  the  present  suit, 
as  cases  cited  show. 

Again:  "Forfeiture  is  not  enforced  except  where  the  vio* 
littion  has  been  of  some  provision  of  the  law  which  is  vital 
and  essential  to  the  objects  of  the  trust  or  grant.  The  mis- 
user or  non-user  must  be  such  as  to  prevent  or  destroy  the 
object  of  the  grant,  or  else  it  mus4f  amountto  a  misdemeanor 
in.  the  trust,  injurious  to  the  public;  and  this  rami  he  made 
oiU  dearly  by  the  StcUe.'^  Thompson  vs*  People,  23  Wend.  680; 
ComnumweaUh  vs*  Fitckhurg  Railroad  Co.^  12  Gray,  186-9; 
Pem)le  vs.  MathaUen  Co.,  9  Wend.  373-6. 

]5y  the  Court. 

The  demurrer  to  the  complaint  was  improperly  sustained* 
In  its  proceedings  for  the  condemnation  of  Los  Mendanos 
Bancho  for  railway  purposes,  the  defendant  (assuming  to  ex>^ 
ercise  the  eminent  domain)  purported  to  act  as  the  agent  of 
the  State  in  the  appropriation  of  private  properly  for  pMvo 
use.  It  now  appears  bv  the  complaint,  however,  that  this 
assumption  was  a  mere  false  pretense;  that  the  use  for  which 
these  lands  were  taken  was,  in  fact,  a  mere  private  use  and 
one  to  which  the  eminent  domain  is  of  course  inapplicable. 
The  proceedings  in  condemnation  amounted  to  an  imposition 
upon  the  Court  before  which  they  were  had. 

It  is  certainly  competent  for  the  Stat«  upon  discovering 
the  misuse  of  its  authority,  whereby  the  private  property  of 
one  of  its  citizens  has  been  wrongfully  ta&en  for  the  private 
use  of  another,  to  interpose  by  its  Attorney-General  to  cor* 
rect  the  abuse. 

Judgment  reversed  and  cause  remanded,  with  directions 
to  overrule  the  demurrer  to  the  complaint.  Remittitur 
forthwith. 


FFUed  November  4,  1879.1 

[No.  6292.] 

HEEBEKT  KRAPT,  CHARLES  CADWALABER,  ADAM 

GRAIIT  AND  L.  A.  SANDERSON 

vs. 

JOSEPH  Deforest,  peter  dean  and  j.  s.  cone, 

Assignees  of  the  Sierra  Flame  and  Lumber  Company, 
an  Lisolvent  Corporation,  L.  S.  WELTON,  R.  H. 
CAMPBELL,  AND  THE  SIERRA  FLUME  AND  LUM- 
BER COMPANY. 

IqfDiTT — JmnoicnoR  otxb  Pbopbbtt  HitD  oi  Tutmr  tOB  k  Bibt. — Where 
reel  estate  with  the  flxtoree  appertaining  thereto,  together  with  certain 
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personal  piopeiiy,  were  eonveyed  in  tniBt  as  sectirity  for  the  payment 
of  •  debt,  and  Uie  oediior  vas  obliged  to  resort  to  a  Court  of  Equity 
to  secure  the  protection  of  the  personal  property  and  fixtures  from 
detiiment  and  destruction:  Meld,  that  the  Court  should  take  jurisdic- 
tion of  the  whole  subject  matter  of  the  litigation,  and  also  decree  a 
sale  of  the  real  estate  proper. — [Editoit.] 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  Dis- 
trict, xtiba  County. 

The  action  was  brought ^j  tiie  plaintiffs,  as  trustee,  to  fore- 
close a  deed  of  trust  made  to  them  by  Campbell  &  Welton^ 
proprietors  of  the  property  known  as  the  Blue  Bidge  Flume 
and  Lumber  Company,  consisting  of  916U  acres  of  timber 
lands,  with  three  steam  saw  mills  fully  equipped  for  making 
lumber,  44  miles  of  flume  for  transporting  the  lumber  from 
tiie  mills  to  the  Sacramento  river,  together  with  certain 
water  rights  and  rights  of  way  connected  therewith,  44  miles 
of  telegraph  line  and  certain  personal  property,  consisting  of 
forces,  houfses,  shops,  logging  teams,  norses,  mules,  trucks^ 
chains,  harness,  etc.,  used  in  getting  the  logs  to  the  mills. 
It  appears  from  the  complaint  that  Campbell  &  Welton, 
being  indebted  to  a  large  number  of  persons  in  amounts  ag- 
gregating $196,139  82,  made  a  deed  February  1,  1876,  to  the 
plaintiffs,  as  trustees  for  the  creditors,  conveying  the  said 
property  for  the  specific  purpose  as  stated  in  the  deed  of  se- 
curmg  uie  payment  of  the  said  indebtedness.  The  deed  as 
set  forth  in  nie  complaint  gives  the  names  of  the  creditors 
and  the  amount  due  to  each,  and  provides  for  the  payment  of 
the  segregate  amount  in  specific  instalments.  It  also  pro- 
tides  that  in  case  Campbell  &  Welton  fail  to  pay  the  in- 
fttaJments  as  they  become  due,  the  trustees  shall,  upon  re- 
quest of  the  creditors,  advertise  for  sale  such  portion  of  the 
property  as  may,  in  their  judgment,  be  necessary,  and  sell 
the  same  at  pubUc  auction,  and,  upon  payment  of  the  price 
bid,  make  an  absolute  conveyance  of  grant,  bargain  and  sale 
to  the  purchaser. 

On  February  28,  1876,  subsequent  to  the  making  of  the 
deed  of  trust,  Campbell  &  Welton  made  a  conveyance  and 
d^Uv^^d  possession  of  the  property  to  the  defendant,  the 
Sierra  Flume  and  Lumbeir  Company,  for  $276,000;  that 
company  assuming  the  indebtedness  of  Campbell  &  Welton, 
a\id  guaranteeing  its  payment.  The  first  three  instalments, 
amounting  to  over  $10O^u6O,  were  paid  by  the  Sierra  Flume 
and  Lumber  Company,  but  it  tiien  became  unable  to  pa^  its 
debts  as  they  matured,  and  July  10,  1878,  made  an  assign- 
ment of  all  its  property,  including  the  property  embraced  in 
the  deed  of  trust  aforesaid,  to  the  defendants  DeForest,  Dean 
aad  CojBfi^  in  trort^foc  its  -cceditora;  and  the  ^aaid  delond<*. 
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ants,  as  such  trustees,  took  possession  of  the  property. 
The  complaint  further  alleges  that  the  defendants  had 
remoyed  a  boiler  and  engine,  certain  saws,  logging, 
trucks  and  other  property  of  the  value  of  $12,000,  and 
were  using  the  property  in  connection  with  outside 
property  of  the  Sierra  Flume  and  Lumber  Company 
in  such  a  manner  that  there  was  greiett  danger  of 
its  being  lost  or  materially  injured.  It  is  also  alleged 
that  unless  all  the  property  is  gawered  together  and  reduced 
to  actual  possession,  it  cannot  be  sold  for  its  full  value,  nor 
advantageously  used  before  the  sale.  The  complaint  further 
avers  that  the  defendants  intend  to  dismantle  the  Blue  Bidge 
Plume  and  Lumber  Company's  property;  that  the  plaintiffs' 
rights  can  be  adequately  secured  only  by  the  appointment  of 
a  Keceiver,  and  that  the  creditors  have  requested  the  plaint- 
iffs to  sue  for  a  foreclosure  of  the  lien  created  by  the  trust 
deed  of  Feb.  1,  1876.  The  amount  due  is  alleged  to  be 
$131,840,  and  the  actual  velne  of  the  property,  it  is  averred, 
does  not  exceed  $100,000.  The  prayer  is  for  the  sale  of  the 
property  and  the  appointment  of  a  receiver  pending  the  liti- 
gation. 

The  defendants  other  than  Campbell  and  Welton,  filed  a 
general  demurrer,  which  was  sustained,  and  the  plaintiffs 
decliniii^  to  amend,  judsment  was  rendered  against  Ibem, 
from  which  they  appealea. 

George  CadwcUader,  for  Appellants. 

E.  B.  and  J.  W.  JUaetick,  67.  A.  GarUr  ami  W.  C.  Sdaher. 
for  Bespondents. 

By  the  Court. 

The  bill  alleges  that  when  ihe  real  estate  was  conveyed  in 
trust  to  plaintins,  tiiere  were  certain  fixtures  attached  to  the 
soil,  and  that  the  deed  ateo  conveyed  to  them  certain  personal 

froperty.  Also,  that  the  assignees  of  defendant,  the  Sierra 
lame  and  Lui&ber  Company,  have  removed  a  portion  of  the 
fixtures  and  personal  property,  and  threaten  to  further  dis- 
manUe  the  property.  It  alleges  that  4be  lands,  if  sold,  will 
not,  in  their  present  conditioin,  bring  the  amount  of  the  debt 
due  from  defendants  Campbell  and  Welton,  and  prays  for  the 
appointment  of  a  Beceiver  for  the  protection  of  the  property 
pending  the  litigation,  and  that  the  personal  property  and 
fixtures,  as  well  as  the  lands,  be  decreed  to  be  sold  for  the 
payment  of  the  indebtedness  due  to  the  plaintiffs. 

It  is  apparent  that  the  mere  sale  of  the  lands,  stripped  of 
the  fixtures  and  without  the  personal  property,  would  not  af- 
ford the  plaintiffs  effectual  relief,  and  inasmuch  as  they  have 
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been  obliged  to  resort  to  a  Court  of  Equity  to  secure  the 
protection  of  the  personal  property  and  fixtures  from  detri- 
ment and  destruction,  and  the  application  of  their  proceeds 
towards  the  pajrment  of  their  debt,  the  Court,  upon  well  es- 
tablished principles,  will  take  jurisdiction  of  the  whole  sub- 
ject matter  of  litigation,  and  also  decree  a  sale  of  the  real 
estate  proper. 

This  view  of  the  question  involved  renders  it  unnecessary 
to  decide  whether,  if  the'  case  were  stripped  of  its  special 
circumstances,  the  plaintiffs  would  be  limited  to  a  sale  of 
the  property  in  the  manner  provided  for  in  the  deed  of  trust 
and  DC  prohibited  from  seeking  a  judicial  sale  of  the  same. 

Judgment  reversed  and  cause  remanded  with  directions  to 
the  Court  below  to  overrule  the  demurrer  to  plaintifEs'  com- 
plaint.    Bemittitur  forthwith. 


[No.  6,076.] 


[Filed  November  7, 1879.] 
EVA  DEEBT  vs.  S.  H.  BOUNDS  et  al. 

Hkatmat  Eyidbnob — ^Where  a  party  has  been  named  in  a  complaint  as  a 
party  defendant  bat  not  served,  his  testimony  as  to  the  admissions  of 
other  defendants  who  have  been  served  is  hearsay  and  inadmissible. — 
[Editob.] 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict, Alameda  county. 

Action  to  enforce  a  lien  for  lumber  furnished  for  the  con- 
struction of  a  house  under  a  contract  by  defendant  Bounds 
with  one  Shepard.  Shepard  was  named  as  a  defendant,  but 
was  not  served,  and  at  the  trial  plaintiff  was  allowed  to  prove 
that  Shepard  had  admitted  that  the  value  of  the  lumber 
was  $275.00.  Judgment  was  rendered  for  the  plaintiff  and 
the  defendants  appealed. 

TuUle  dk  Gilchrist  for  Appellants. 
Wiggin  &  Edls  for  Bespondents. 

By  the  Coubt. 

The  Court  erred  in  receiving  in  evidence  the  admissions  of 
Shepard  as  against  the  only  defendants  who  had  been 
served  with  summons  or  who  had  appeared  in  the  action. 
The  admissions  were  hearsay, 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial.     Bemittitur  forthwith. 
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[FUed  October  29,  1879.] 

[No.  6505.] 

THE  PEOPLE  EX  rel.   FEANK  McCOPPIN,  relatob, 

vs. 

A.    M.    BURNS,  RESPONDENT. 

EuozBiLrrT  of  Mkmbeb  of  the  Lboiblatube  to  Office  of  Habbob  Com- 
MIB8IONEB — Section  20,  of  Article  IV  of  the  Constitution  does  not  in- 
hibit the  appointment  of  a  member  of  the  Legislature  to  the  office  of 
Harbor  OommisAioner,  which  office  was  not  created  nor  the  emolu- 
ments thereof  increased  during  the  term  of  the  member. — ^Editob. 

Appeal  from  the  Distriot  Court  of  the  Twelfth  Judicial 
District,  San  Francisco. 

The  respondent  was  appointed  Harbor  Commissioner  Feb- 
ruary 28,  1876,  for  a  term  of  three  years  under  Section  2520 
of  tne  PoliticaJ  Code,  amended  by  the  act  of  February  28, 
1876,  to  read  as  follows : 

''As  soon  as  may  be  after  the  paB8€tge  of  this  act  the  Gov- 
ernor, by  and  with  the  consent  of  the  Senate,  shall  appoint 
three  State  Harbor  Commissioners,  who  shall  hold  office, 
one  for  two  years,  one  for  three  years,  and  one  for  four  years 
from  the  date  of  their  respective  commissions.  The  Governor 
shall,  in  like  manner,  at  the  expiration  of  their  respective 
terms,  appoint  and  commission  their  successors,  for  a  full 
term  of  four  years,  except  in  case  of  a  vacancy  occuiTing  in 
the  Board,  by  resignation  or  otherwise,  to  fill  which  he  ^all 
appoint  a  Commissioner  for  the  unexpired  portion  of  the 
term." 

The  relator,  McCoppin,  was  elected  State  Senator  from  the 
Thirteenth  Senatorial  l)istrict,  in  September,  1875,  for  tiie 
term  of  four  years,  from  the  first  Monday  in  December, 
1875,  and  performed  the  duties  of  his  office  continuously. 
He  was  appointed  Harbor  Commissioner  February  28,  1879, 
to  succeed  JBums,  the  respondent.  He  demanded  the  office 
and  was  refused,  whereupon  this  action  was  brought  to  oust 
the  respondent  as  an  intruder.  Judgment  was  rendered  for 
the  relator,  and  the  respondent  appealed. 

Wm,  M,  Pierson  for  the  respondent. 

The  relator  is  not  eligible  to  the  office,  and  therefore  has 
not  become  appellant's  successor.  The  office  was  created 
during  relator  s  term  of  office  as  Senator,  and  his  appoint- 
ment to  it  made  during  his  term.  Constitution  of  C&l., 
Art.  IV.,  Sec.  20;  State  vs.  Valle,  41  Mo.  29;  Slate  vs.  Byan, 
21  Wis.  208;  Story  on  Constitution,  Sec.  867.  This  is  not  the 
case  of  two  persons  claiming  to  have  been  elected  to  an  office, 
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where  one  asserts  the  ineligibility  of  the  other.  In  such 
cases  it  has  been  properly  held  that  the  ineligibility  of  one 
did  not  operate  to  elect  the  other.  But  here  is  a  person  ac- 
kno winged  to  be  righifvUy  m  office,  resisting  the  claim  of 
one  who  is  clearly  unable  conBtitutionally  to  occupy  it. 

John  F.  Svnft  for  the  relator. 

As  to  the  ineligibility  of  the  relator  by  reason  of  his  being 
a  State  Senator  from  December  1,  1875,  to  December  1, 
1879,  it  is  only  necessary  to  say  that  the  office  of  Harbor 
Oommissioner  was  not  created,  nor  were  its  emoluments  in- 
creased during  his  term  of  office,  within  the  meaning  of  Sec. 
20,  of  Art.  lY.,  of  the  Constitution.  The  office  was  created 
by  the  act  of  April  24,  1863,  and  has  been  in  continuous  ex- 
istence ever  since.  This  statute  was  continued  in  force  by 
Sec.  5  of  the  Pol.  Code.  The  holders  of  the  office  were  con- 
tinued in  place  under  the  Codes  by  force  of  Sec.  6  of  the 
Pol.  Code;  and  it  was  recognized  as  existing  by  Sections  343, 
362,  700,  1002,  and  2521,  and  following.  The  a^t  of  Feb- 
ruary 28,  1876,  only  changed  the  method  of  filling,  and 
remodeled  the  duties  and  functions  of  tiie  office— it  existed 
all  the  time.  People  ys.  McUJwipeonj  (47  Cal.  442.)  As  to 
the  emoluments,  they  were  unincreased.  There  are  none 
but  the  salary,  which  has  always  from  the  creation  of  the 
office,  remained  the  same,  yiz.,  $250  per  month.  1  Hittell, 
3484;  Pol.  Code  of  1863,  Sec.  2547;  Pol.  Code  as  amended 
Feb.  28,  1876,  Sec.  2552.  The  office  does  not  come  within 
the  letter  or  spirit  of  the  Constitutional  inhibition. 

By  the  Court. 

Ji^dgment  affirmed.    Remittitur  forthwith^ 

Mr.  Justice  MgEikstby  dissenting:  In  my  opinion,  the 
appointment  of  respondent  was  prohibited  by  Section  20,  of 
^tiole  IV.  of  the  State  Constitution. 


[Filed  October  30,  1879.] 

[No.  6288.] 
DAVID  W.  ALEXANDEE 

ys. 
MARTIN  DENAVEAUX  axd  HENRY  A.  MAISON. 

Attokkwi  AMD  Gluxt. — An  attovney  has.  no  anthority,  by  yirtoe  of  faia  em- 
ployment aa  such,  to  instruct  a  sheriff  to  conduot  a  bnatneas,  sach  aa 
a  restaurant,  upon  whioh  an  attachment  has  been  levied,  and  thereby 
bind  his  client  for  the  expenses  incurred. 

Appeal  from  the  District  Court  of  the  Beyenteenth  Judi- 
cial District,  Los  Angeles  County. 
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Judgment  was  rendered  for  the  plaintiff,  and  the  defend- 
ants appealed.    The  other  facts  axe  stated  in  the  opinion. 

OotuUy  Blanchard  &  Stump,  for  Appellants. 

TTvom  &  Ross,  for  Bespondent. 

An  attorney  at  law  has  anthoritjr,  by  virtue  of  his  employ- 
ment as  such,  to  do  in  behalf  of  his  client  all  acts,  in  or  out 
of  Court,  necessary  or  incidental  to  the  prosecution  and 
management  of  the  suit,  and  which  affect  the  remedy  only, 
and  not  the  cause  of  action.  Wielundv^.  White,  109  Mass., 
392;  MouUon  vs.  Bowker,  115  Mass.,  36;  Rice  vs.  WHkina,  21 
Me.,  658;  8.  C.  15,  A.  M.  Eep.  72.  The  attorney  may  di- 
rect the  sheriff  as  to  the  time  and  manner  of  enforcing  the 
execution.  WiUard  vs.  Goodrich,  31  Vt.,  597;  Gorhamvs. 
Ocde,  7  Cow.,  [N.  Y.]  739.  The  plaintiff  in  the  execution 
has  the  right  to  control  the  sheriff  in  the  service  thereof, 
and  80  has  the  aUomey  of  the  plaintiff,  by  virtue  of  his  origi- 
nal retainer;  and  either  may  authorize  him  to  depart  from 
the  regular  and  ordinary  couxBe  of  executing  it.  Crocker  on 
Sheriffs,  sec.  412  and  authorities  there  cited.  The  sheriff 
may  leave  the  property  levied  on  with  the  defendant,  at  his 
own  risk;  or  if  with  the  assent  or  by  the  direction  of  the 
plaintiff  or  his  attorney  at  the  risk  of  the  plaintiff.  Donham 
vs.  Jf?W,  19  Pick.  620;  Crocker  on  Sheriffs,  sec.  430. 

Bt  the  Coukp. 

The  Court  below  instructed  the  jury  as  follows :  "The  jury 
is  instructed  that  if  you  find  from  the  evidence  that  the 
plaintiff  rendered  the  services  and  incurred  the  expenses  and 
indebtedness  Bued  for,  for  Denaveaux  &  Maison  in  their  suit 
against  Caison  &  Schmidt,  and  at  the  request  of  the  attor- 
neys'for  said  Denaveaux  &  Maison^  then  you  must  find  for 
tiie  plaintiff." 

Part  of  the  services  releirred  to  in  flie  instruction  were  for  the 
expenses  inourred  by  the  plcdntiff  in  conducting  the  business  of 
kerning  a  restaurant.  The  circiuotstances  are  tiiat  Denaveaux 
&,  Maison,  deleaidaiQts  h^e,  commenced  an  action  against 
Caison  &  Schmidt,  who  were  owners  and  proprietors  of  a 
restaurant^  and  caused  a  writ  of  attachment  against  tiie  prop- 
erty of  the  latter  to  be  issued.  This  writ  came  into  the 
hands  of  the  plaintiff  here,  who  was  the  Sheriff  of  the  county 
of  Los  Angeles,  and  who  levied  it  upon  the  restaurant  and 
its  stock  and  fixtures.  Subsequently  the  attorneys  of  the  de- 
fendants here,  (plaintiffs  in  the  attachment  suit  J  instructed 
the  Sheriff,  (plaintiff  here, )  to  keep  the  restaurant  open  and 
conduct  its  business,  which  instruction  was  obeyed  by  the 
Sheriff,  and  the  business  continued  until  it  was  closed  for 
lack  of  customers. 
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The  plaintiff  here,  As  Sheriff,  certainly  had  no  authority 
because  of  the  writ  of  attachment  in  his  hands,  to  ke^  the 
restaurant  open  for  customers  or  to  conduct  business  therein. 
His  authority)  if  any,  came  from  the  instructions  of  the  at^ 
tomeys  of  the  plaintiffs  in  the  attachment  suit.  But  those 
attorneys  had  tnemselyes  no  authority  to  give  such  instruct 
tions  or  to  thereby  bind  their  clients,  the  defendants  here, 
to  pay  for  expenses  incurred  by  the  Sheriff  in  conducting 
the  business.  The  circumstances  under  which  an  attorney 
has  authority  to  bind  his  client  are  pointed  out  in  the  Code  . 
of  Civil  Procedure,  (Sec.  283,)  and  the  facts  of  this  case  do 
not  bring  it  within  that  section. 

Judgment  and  order  denying  a  new  trial  reversed,  and 
cause  remanded  for  a  new  trial.     Bemittitur  forthwith. 


[FUed  October  30,  1879.] 

[No.  5976.] 

ETHAN  MILLER, 

vs. 

A.  J.  CtREY,  LtJDWlG  ALLSHIEL,  and  the  PEARSON 

&  CURTIS  TOBACCO  CO. 

MzajoiNDEit  OT  Pabtiks  Dkfkkdant — Where  the  plaintiff's  cause  of  ac- 
tion consists  Of  several  itetns,  parties  who  are  separately  and  not 
jointly  affected  by  the  different  items  cannot  be  joined  as  defendants* 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  San  Bernardino  County. 

The  action  was  brought  to  enjoin  a  sale  of  real  property 
levied  upon  and  advertised  for  sale  under  two  executions 
from  a  Justice^s  Court — one  issued  under  a  judgment  in  favoi* 
of  defendant  AUshiel,  and  the  other  in  favor  of  defendant. 
Tobacco  Co. --the  defendant  Curry  being  the  Sheriff.  The 
defendants  filed  special  demurrers,  that  they  were  not  jointly 
affected  by  the  two  judgments.  The  demurrers  were  over- 
ruled and  judgment  was  rendered  for  the  plaintiff.  The 
defendants  appealed. 

J,  D.  Boyer  for  Appellants.     Cited  Code  Civ.  Pro.,  Sec* 
427;  Andrews  Ys.  PraU,  44  Cal.  319. 
A.  B.  Paris  for  Respondents. 

By  the  Court. 

Judgment  reversed  and  cause  retnahded,  with  directions  to 
sustain  the  demurrer  to  the  complaint  for  the  misjoinder  of 
parties  defendant.    Bemittitur  forthwith. 


Ths  Pacifio  O0A8T  Law  JcfcmAjj.  241 

[FUed  November  5,  1879.] 

FNo.  6,218.1 
JAMES  M.  HENDERSON 

Wm.  GRAMMAE,  MARY  GRAMMAR,  Jas.  McTUCKER, 

NATHANIEL  McTUCKER,  si  ai. 

Fismso  Not  Suppobted  bt  the  Evidbncb.  The  Conrt  found  that  the  de- 
fendant assigned  certain  certificates  of  purchase  for  State  land  with 
intent  to  defeat  the  plaintiff's  mortgage  security.  Beldj  that  under 
the  circumstances  of  the  case,  the  finding  was  not  supported  by  the 
evidence.  — [Editob. 

JUKIOB  MOBTGAOEES   OF   IjASV    HSLD    BT    StATB    GeBTIFICATES  OF  PUBCHASE. 

The  holder  of  State  certificates  of  purchase  for  lands,  gave  a  mortgage 
of  the  lands  to  secure  a  debt,  and  subsequently  assigned  the  certificates 
to  his  brother  and  gave  a  second  mortgage  as  security  for  another  loan. 
The  second  mortgage  was  recorded,  but  the  assignment  and  the  first 
mortgage  were  not.  The  brother  died,  leaving  heirs,  and  the  first 
mortgage  was  subsequently  foreclosed  without  making  the  heirs  or 
legal  representatives  of  John  McTucker  parties  defendant,  the  mort- 
gagee purchasing  at  the  sale  and  taking  the  Sheriff's  deed,  no  redemp- 
tion having  been  made.  The  heirs  surrendered  the  certificates  to  the 
State  and  received  the  patent.  Held,  that  the  foreclosure  and  sale  had 
the  same  effect  upon  the  title  as  though  the  heirs  had  been  parties  to 
the  foreclosure  proceedings,  and  the  heirs  must  seek  their  relief  as 
junior  mortgagees,  or  for  expenditures  in  perfecting  the  title. — 
{Editob. 

Appeal  from  the  Distiict  Court  of  the  Fifth  Judicial  Dis- 
trict. 

Action  to  quiet  title  to  a  part  of  section  36,  township  5 
north,  range  7  east.  The  complaint  alleged  the  following 
facts:  J.  and  W.  Moras  being  the  holders  of  State  certificates 
of  purchase  Nos.  1778,  1779  and  744,  for  subdivisions  of  the 
said  section  of  land,  conveyed  the  same,  Not.  26,  1868,  to 
defendant  Nathaniel  McTucicer,  who  executed  a  mortgage  to 
Jacob  Moras  for  part  of  the  purchase  money,  and  the  mort- 
gage was  subsequently  assigned  to  the  plaintiff.  It  was  not 
recorded.  On  October  13,  1869,  Nathaniel  McTucker  exe- 
cuted a  mortgage  to  John  McTucker,  his  brother,  to  secure 
a  loan  of  $5  500,  and  at  the  same  time,  as  part  of  the  trans- 
action^  assigned  the  certificates  of  purchase  to  John  Mc- 
Tucker. This  mortage  was  recorded,  but  the  assignment 
was  not  John  McTucker  died  October  14,  1869,  leaving  as 
his  -heirs  the  defendants,  except  Nathaniel  McTucker  and 
Wm.  Grammar.  The  latter  is  the  present  husband  of  the 
widow  of  John  McTucker,  the  defendant  Mary.  Henderson 
foreclosed  his  mortgage  in  May,  1871,  without  making  any 
legal  representative  ol  John  McTucker  a  party.    The  pXuufc- 
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iff,  before  the  mortgage  to  John  McTucker  was  made,  sur- 
rendered one  of  the  certificates  (No.  744)  to  him,  at  his  re- 
quest. In  July,  1871,  certificate  No.  744  was  assi^ed  by 
Sf.  McTucker  to  defendant  Mary  without  consideration.  In 
September,  1871,  the  heirs  of  John  McTucker  paid  to  the 
State  the  balance  of  the  purchase  money  due  on  the  land, 
and  took  out  a  patent  therefor.  The  prayer  of  the  complaint 
is  for  damages  and  that  the  defendants'  title,  if  any,  be  de- 
clared to  be  held  in  trust  for  plaintiff.  The  answer  alleged ' 
that  the  assimment  to  John  MTcTucker  was  not  as  security, 
but  as  a  conditional  sale;  also  that  Henderson  held  his  mort- 
gage as  security  for  the  payment  of  another  note,  made  by 
Jacob  Morss  to  one  Kelly  for  $1,000,  which  was  assigned  by 
Kelly  to  Henderson,  and  that  Henderson  had  been  paid  a 
a  part  and  tendered  the  balance,  $2,120,  so  that  he  had  no 
right  to  foreclose.  The  testimony  presented  by  the  record  is 
as  follows: 

By  thd  plaintiff :  **I  am  acquainted  with  N.  McTucker, 
and  knew  John  McTucker  in  his  lifetime.  About  the  18th 
of  October,  1869,  I  was  the  owner  of  a  mortgage  drawn  by 
Jacob  Morss  to  Ed.  Kelly,  pledging  the  land  in  dispute  for 
the  payment  of  a  promissory  note  drawn  by  said  Morss  in 
favor  of  said  Kelly  for  $1,000,  dated  June  27th,  1868,  bear- 
ing  interest  at  the  rate  of  two  per  cent,  per  month.  On  that 
day  Nathaniel  McTucker  paid  me  some  money  on  said  note, 
leaving  a  balance  of  $80  due  me.  He  insisted  that  Morss 
should  pay  half.  I  told  him  I  would  credit  the  note  with  the 
amount  paid.  Some  time  before  John  McTucker  took  his 
mortgage,  I  had  in  my  possession  Certificate  of  Purchase 
Number  744,  and  at  the  request  of  John  or  Nathaniel  Mc- 
Tucker I  surrendered  it  to  Nathaniel  McTucker,  saying  that 
I  thought  I  had  sufficient  security.  I  did  not  know  at  the 
time  I  commenced  my  action  to  foreclose  the  mortgage 
against  Nathaniel  McTucker  that  the  said  certificates  of  pur- 
chase had  been  assigned  to  John  McTucker  by  Nathaniel 
McTucker.  John  McTucker  informed  me  that  he  had  given 
Nathaniel  McTucker  certain  notes  to  collect,  and  that  Na- 
thaniel McTucker  was  to  execute  to  him  (John)  a  mortgage 
on  the  premises  in  dispute  in  this  case  and  an  assignment;  of 
the  said  certificates  of  purchase  to  secure  him,  and  that  he 
(John)  would  have  to  pav  off  my  mortgage  to  secure  himself. 
I  did  not  make  John  McTucker  or  his  heirs  paoiiies  to  the 
foreclosure  suit  under  which  I  claim  title." 

By    Nathaniel    McTucker:     I    know    plaintiff    and  the 

f  remises  in  dispute  in  this  case.     I  am  a  defendant  herein, 
am  the  mortgagor  in  the  said  mortgage  to  John  McTucker. 
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Before  that  mortgage  was  made  I  went  with  said  John  to 
plaintiff  to  pay  off  the  Kelly  mortgage.  When  the  money 
was  counted  out,  John  said  to  him,  *'you  have  a  certificate 
of  purchase  to  a  part  of  the  land,  and  I  want  it."  There- 
upon Mr,  Henderson  took  it  out  of  his  pocket  and  laid  it  on 
the  table,  and  John  took  it  up.  The  money  on  the  Eelly 
mortgage  was  then  paid  to  Henderson  by  John — about 
$1,100— and  that  sum  entered  into,  and  was  secured  by  my 
mortgage  to  John.  When  I  made  my  arrangements  with 
John,  r  agreed  to  assign  to  him  the  several  certificates  of 
purchase  mentioned  in  the  complaint  as  further  securiiy  for 
the  sum  of  16,500  secured  by  my  mortgage  to  him.  The  as- 
signment to  Mary  McTucker  was  after  the  death  of  said 
John  and  to  cany  out  my  agreement  with  him. 

The  Court  found  that  the  assignments  to  John  McTucker 
and  to  Mary  McTucker  were  made  withi  the  intent  to  defeat 
the  plaintiff's  security.  Judgment  was  rendered  for  plaintiff 
and  the  defendants  appealed. 

L,  S.  Taylor  and  J.  H.  McKune  for  Appellants. 

Byers  <k  EUiott  for  Bespondents. 

By  the  Court. 

We  are  of  opinion  that  the  finding  by  the  Court  below 
that  the  assignments  of  the  certificates  1,778  and  1,779,  to 
John  McTucker,  in  his  life  time,  and  of  certificate  No.  744, 
to  Mary  McTucker  Qrammar,  since  the  death  of  said  John, 
were  made  with  intent  to  defeat  plaintiff's  security,  is  not 
supported  by  the  evidence,  and  the  judgment  must  there- 
fore be  reversed  for  that  reason. 

It  is  apparent  from  the  record,  however,  that  Nathaniel 
McTucker  having  been  the  actual  holder  of  the  certificate 
No.  744  at  the  time  of  the  foreclosure  of  the  plaintiff's 
mortgage,  and  the  assignments  of  the  other  certificates  from 
Nathaniel  to  John  McTucker  not  having  been  recorded,  the 
foreclosure  of  the  plaintiff's  mortgage  and  the  sale 
thereunder,  had,  under  the  statute,  the  same  effect  upon  the 
title  as  though  the  heirs  of  John  McTucker  had  been  parties 
to  the  foreclosure  proceedings.  In  this  view  the  only  relief 
which  the  defendants  can  have  in  this  action,  if  any,  must 
proceed  upon  their  rights  as  junior  mortgagees  or  for  ex- 
penditures in  perfecting  the  title;  and  in  the  present  condi- 
tion of  the  answer,  sucn  relief  cannot  be  had. 

Jud^ent  reversed  and  cause  remanded.  Bemittitur 
forthwith. 
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[Piled  November  30,  1879.] 

fNo.  6222.] 
AMANDA  P.  BERRY  and  ED.  T.  R.  BERRY, 

78. 

BLA8  IVANICE. 

Tbjespabs — Ebboneoub  JiTDOMENT  MoDiPXED.  Where,  in  an  action  for  dam- 
ages to  real  property  by  trespass  and  for  an  injnnction,  the  judgment 
was  that  the  pluntiffe  were  and  had  been  the  owners  of  the  land,  and 
were  entitled  to  the  possession  thereof,  and  also  for  damages,  an  in- 
junction, and  for  costs.  Held,  that  so  much  of  the  judgment  as  d^ 
dared  the  plaintiffs  to  have  been  the  owners  or  entitled  to  the  posses- 
sion of  the  real  estate  was  erroneous,  and  the  same  should  be  struck 
out.    [Editob.] 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial 
District,  El  Dorado  Oounty. 

The  action  was  brought  for  damages  alleged  to  have  been 
caused  the  plaintiffs's  land  by  the  defendant  in  mining  for 
gold  upon  a  portion  of  the  land,  and  for  an  injunction  to  re- 
strain further  trespass.  The  defendant  claimed  the  rifidit  to 
mine  upon  the  land  under  a  contract  between  him  and  K.  K. 
Berry,  dated  June  11th,*  1868,  in  which  Berry,  who  was  then 
the  owner  of  the  land,  agreed  to  permit  the  defendant  to 
mine  the  ground,  in  consideration  of  the  payment  by  the  de- 
f endant  of  one  tenth  of  the  gross  proceeds  taken  out  of  the 
ground.  B.  K.  Berry  died  in  1871,  and  the  plaintiffs — ^the 
widow  and  adult  son  of  said  Berry — were  the  only  heirs. 
This  action  was  commenced  in  January,  1878,  by  the 
plaintiffs  in  their  individual  names,  and  not  as  the  legcul  rep- 
resentatives of  B.  E.  Berry.  Judgment  was  rendei*ed  for 
the  plaintiffs,  and  the  defendant  appealed.  The  other  facts 
are  stated  in  the  opinion. 

Ghaa,  F.  Irwin  and  O. «/.  Carpenter^  for  Appellant. 
OeOk  G.  Blanchard  dh  W,  W.  Likens,  for  Kespondents. 

Br  THE  Court. 

The  complaint  is  to  recover  damages  for  alleged  trespasses 
and  for  an  injunction.  The  Court  instructed  the  jury  as  fol- 
lows: *'  If  the  jury  find  from  the  evidence  that  the  plaintiffs 
were  in  possession  of  the  premises  described  in  the  com- 
plaint, and  have  been  since  the  death  of  B.  E.  Berry,  then 
the  plaintiffs  have  power  and  authority  to  sue/* 

The  complaint  alleged  that  the  plaintiffs  were  the  owners 
in  Jee  simple,  and  in  possession  of  the  premises,  but  the  jury,, 
as  will  be  seen,  were  informed  that  it  was  not  necessary  to 
find  the  plaintiffs  to  be  the  owners  to  justify  a  verdict  for 
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damages,  if  tbey  were  in  possession  at  the  time  the  tres- 
passes were  committed.  Yet,  on  the  coming  in  of  the  verdict 
lor  one  dollar  damages,  the  Court  below  proceeded  to  ad- 
judge and  decree  that  the  plaintiffs  were  at  the  commence- 
ment of  the  action,  and  tor  a  long  time  prior  thereto,  had 
been  the  owners  and  entitled  to  the  possesison  of  the  real 
estate. 

The  present  is  not  an  action  brought  under  Section  738  of 
Code  of  Civil  Procedure  for  the  purpose  of  determining  an 
adverse  claim  on  the  part  of  the  defendant  since  there  is  no 
averment  in  the  complaint  that  defendant  claims  any  estate 
or  interest  in  the  real  property  adverse  to  plaintiffs.  It  fol- 
lows that  the  portion  of  the  judgment  wnich  adjudges  the 
plaintiffs  to  be  the  owners  and  entitled  to  the  possession  is 
erroneous. 

Judgment  reversed  and  cause  remanded  with  directions  to 
the  District  Court  to  modify  the  judgment  by  striking  out 
therefrom  all  that  portion  thereof  which  adjudges  and  de- 
crees the  plaintiffs  to  be  or  to  have  been  the  owneis  or  en- 
titled to  the  possession  of  the  real  estate  described  in  the 
complaint.     Bemittitur  forthwith. 


[Filed  Nov.  7,  1879.1 

[No.  6321.] 

EDITH  HALL   NICHOLS  an  Iotant,  by  heb  Guabdian, 
WANTON  NICHOLS,  Plaintiff, 

vs. 
WM.  DUNPHT  AND  CABMEN  DUNPHT,   Defendants. 

Plxadimo-  -Liabilitt  of  Husband  fob  Tobt  of  trk  Wife. — The  question 
whether  a  hasband  can  be  held  liable  for  a  tort  committed  by  his  wife  in  his 
absence  and  without  his  command,  will  not  be  considered  in  a  case  where  the 
complaint  counts  against  both  as  actual  tortrfeasora  personally  participating 
in  Uie  wrong  doing.    [Edixob.] 

Appeal  from  the  District  Coart  of  the  Twentieth  Judicial 
District,  Santa  Clara  Comity. 

The  action  was  brought  to  recover  damages  alleged  to  have 
been  caused  by  the  defendants  in  negligently  driving  a  buggy 
along  the  Alameda  avenue,  and  against  a  bu^gy  occupied  by 
the  plaintiff,  in  consequence  of  which  the  plaintiff  was  thrown 
out  and  injured.  The  complaint  counted  against  both  defend- 
ants, and  did  not  allege  them  to  be  husband  and  wife.  Judg- 
ment was  rendered  for  the  plaintiff  in  the  sum  of  $6,000,  and 
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against  both  defendants.    The  defendant  Wm.  Donphy  ap- 
pealed. 

D.  M.  Ddmaa,  for  Appellant. 

J.  C.  Black  and  W.  Jr.  McKaig,  for  Bespondent. 

Bv  the  Court. 

There  is  no  pretence  that  the  appellant  was  perscmaUy 
present  at  or  in  anywise  personally  participated  in  the  col- 
Usion,   to  recover  damages  for  whicn  this  action  is  brought. 

As  to  whether  the  appellant,  as  being  the  husband  of  his 
co-defendant,  could  be  neld  liable  for  the  tort  committed  by 
her  in  his  absence  and  without  his  command,  is  a  question 
which  does  not  arise  upon  the  record,  because  the  complaint 
does  not  allege  that  the  defendants  are  husband  and  wife, 
but  counts  against  them  as  actual  tortfeasors,  personally  par- 
ticipating in  the  wrong  complained  of. 

Judgment  reversed,  and  cause  remanded.  Bemititur 
forthwith. 


[Filed  November  6,  1879.] 

[No.  6274.] 
S.  G.  HABPER  vs.  JULIUS  STRUTZ  and  H.  A.  FOX. 

BiOHTS  OF  Hkib  Psnbino  Adminxstbation  of  Estati. — Pending  the  adminis- 
tration of  an  estate  the  right  to  the  possession  of  the  property  is  ex- 
clnsiyely  in  the  administrator,  and  the  heir  cannot  "tai"*^'"  an  actioa 
of  ejectment  or  to  quiet  title.---[EDiTOB.] 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  County. 

The  action  was  brought  to  quiet  title  to  a  lot  in  Sacramento 
which  was  part  of  the  undistributed  estate  of  Rosanna  Keenan, 
one  Bronner  being  the  administrator  with  the  will  annexed. 
Judgment  was  rendered  for  def endsmts,  and  plaintiff  appealed. 

J,  H.  McCane  and  DuBrutz  dt  Dickson^  for  Appellant. 

Geo.  Cadwoladei^  for  Respondent^  cited  Meeica  vs.  Kerby, 
47CalM  169;  Chapman  vs.  JUoUister,  42  Cal.,  463;  Cunning' 
ham  YB.  Ashley,  46  Cal.,  491. 

By  the  Court. 

The  judgment  is  affirmed,  because  it  appears  by  the  record 
that  at  the  time  the  action  was  brought  there  had  been  no 
distribution  of  the  estate  of  Rosanna  Keenan,  deceased,  and 
Bronner  was  still  administrator  of  her  estate,  with  the  will 
annexed. 

Judgment  affirmed.'    Remittitur  forthwith. 


tdlk  ^u»t  ^m  MmmA 


Vol.  4.  November  22,  1879,  No.  13. 

Current  Topics. 

On  account  of  the  importance  of  the  case  of  Walker  et  al. 
vs.  OoldsmUh  el  al,  we  have  given  considerable  space  to  its 
publication  in  this  issae.  The  decision  is  by  the  Supreme 
Court  of  Oregon,  and  has  attracted  the  attention  of  the  bar, 
and  has  also  met  the  adverse  criticism  of  one  or  more  leading 
journals  of  this  State.  Whilst  we  would  in  no  degree  deny 
our  right  and  privilege  of  discussing  the  merits  of  the  de- 
cision of  any  Court,  yet  it  is  always  done  by  us  with 
deference  to  the  Court,  and  with  the  greatest  possible  respect 
to  the  gentlemen  constituting  the  Court.  After  closely  read- 
ing the  opinion  in  the  case  alluded  to,  we  do  not  hesitate  to 
deny  the  correctness  of  the  ruling  of  the  Court  in  releasing 
Teid*s  lands  from  Walker's  lien.  We  find  no  error  in  the 
judgment  of  the  Court  in  holding  that  Teal  did  not  become 
personally  liable  to  pay  the  whole  debt,  because  under  the 
first  agreement  referred  to  in  the  ophiion  he  bound  himself 
no  further  than  the  extent  of  his  lands  pledged,  and  the 
evident  and  only  object  of  the  second  agreement  was  to  pro- 
cure an  extension  of  time.  There  is  no  error  in  holding  that 
Teal  did  not  become  personally  liable  by  accepting  a  deed,  of 
Goldsmith's  lands  '*  subject  to  Walker's  lien."  But  we  con- 
fess our  inability  to  see  upon  what  reasoning  the  Court  could 
construe  the  failure  on  the  part  of  Hewett  and  Walker  to 
immediately  foreclose  upon  nonpayment  of  interest,  into  a 
release  of  Teal's  liability  to  the  extent  of  his  lands.  The 
agreement  of  October,  1876,  will  not  show  that  Teal  specially 
contracted  for  deligence  in  the  sale  of  the  trust  property,  nor 
that  the  terms  of  the  contract  prohibit  forbearance,  and  re- 
quire promptitude  in  the  collection  of  the  debt,  as  stated  by 
the  Court.  The  Court  arrives  at  this  conclusion  by  con- 
struction. In  our  opinion  the  agreement  will  bear  no  such  con- 
struction. We  contend  that  the  language  of  the  agreements 
shows  that  the  stipulations  respecting  the  time  that  the  prin- 
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cipal  should  be  due,  and  the  time  of  sale,  was  only  in  the  in- 
terest of  Walker.  The  agreement  of  October  18, 1876,  recites 
*'  that  Walker  agrees  to  extend  the  payment  for  one  year  from 
date,  or  until  default  shall  be  made  in  monthly  payment  of 
interest  as  provided,  and  no  longer;  but  if  default  shall  be 
made  in  the  payment  of  interest,  then  the  whole  debt  shall  be 
due  and  the  property  sold  as  provided  by  the  first  agreement." 
We  refer  to  another  provision  of  the  agreement,  that  bears 
out  our  construction,  but  we  see  no  reference  made  to  it  by 
the  Court.  "It  is  further  understood,  that  if  the  interest 
shall  be  promptly  paid  without  default  in  payment  of  in- 
terest as  agreed,  for  a  period  of  one  year,  then  the  payment 
of  the  note  shall  be  extended  upon  the  same  terms,  etc.,  for 
another  year,  the  security  remaining  the  same."  Teal  signed 
this  agreement  with  the  others.     It  will  be  observied  that  the 

special  contracting  in  regard  to  the  promptitude  was  exacted 
by  Walker,  that  he  alone  said  "  for  one  year  and  no  longer." 
It  will  also  be  observed,  that  the  contract,  so  far  as  Teal  was 
concerned,  was  for  an  extension  of  *'  one  year  "  from  October 
16,  1876.  Walker  exacted  the  "or  in  default  of  payment  of 
interest,  the  principal  should  be  due."  It  is  also  seen  that 
Teal  consented  to  an  extension  of  still  *' another  yeoTy* 
Walker  fixinjg  the  conditions,  to  wit:  A  prompt  and  fidl 
payment  of  interest.  Suppose  Walker  had  furnished  Gold- 
smith with  the  funds  to  pay  the  interest  promptly,  would 
anyone  contend  that  Teal  would  not  have  been  liable  to  the 
extent  of  his  lands  for  the  period  of  another  year?  There 
certainly  can  be  no  difference  in  principle  between  such  a 
loan  and  a  waiver.  The  extent  of  injury  to  Teal  could  not 
be  more  than  the  interest  in  any  event,  for  he  agi*eed  to  an 
extension  of  one  year  frcm  October,  1876,   and  still  another 

?^ear  from  that  date,  should  Walker  permit  it,  and  the  suit  of 
oreclosure  was  begun  in  September,  1877.  Instead  of  the 
agreements  showing  a  "  special  contracting  on  the  part  of 
Teal  for  diligence  in  the  sale,"  they  show  an  eager  willing- 
ness on  his  part  for  as  great  and  repeated  an  extension  as 
could  be  possibly  obtained.  The  Court  admits  tlmt  the 
general  rule  is  that  mere  passive  delay  would  not  discharge 
tiie  surety,  but  claims  for  this  case  an  exception,  on  the 
ground  of  a  special  contracting  on  tile  part  of  the  surety  Teal 
that  there  should  be  no  delay.  The  cases  cited  by  the  Court 
upon  this  point  would  be  authority  if  the  facts  of  this  case 
made  it  similar  to  those. 
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Supreme  Court  of  Oregon. 

January  Tebk,  1879. 

JAMES  D.  WALKER  and  HENRY  HEWETT,  RE8PONDE^T8, 

vs. 
B.  GOLDSMITH  and  Wife,  Appellants. 

1.  ¥rhere  a  mortgagor  sells  the  mortgaged  premises  subject  to  the  lien  of 
the  mortgagee,  the  purchaser  does  not  become  personally  liable  to  pay 
the  debt  of  the  mortgagee  nnless  he  assumed  the  payment  thereof  at 
the  time  of  the  purchase. 

S.  Forbearance  or  neglect  by  a  creditor  to  sell  property  pledged  as  security 
for  the  payment  of  a  debt  will  dischaige  the  surety  from  liability, 
where  the  contract  requires  diligence  and  promptitude  in  the  sale  of 
the  property  so  pledged  as  security. 

Opinion  by  Eellt,  C.  J. 

On  the  19tii  day  of  August,  1874,  the  appellant  B.  Gold- 
smith, borrowed  of  the  respondent,  James  D.  Walker,  one 
hundred  thousand  dollars,  and  gave  his  promissory  note 
therefor,  a  copy  of  which  is  set  out  in  the  agreement  of  the 
parties  hereinafter  set  forth.  To  secure  the  payment  of  this 
note,  the  appellants,  Gk)ldsmith  and  Teal  and  their  wives 
executed  certain  deeds  to  the  respondent,  Henry  Hewett, 
conveying  a  large  amount  of  land  to  him,  which  deeds  were 
absolute  upon  their  faces,  but  were  in  fact  trust  deeds,  and 
the  condition  and  terms  of  the  trust  were  defined  bj  a 
certain  instrument  of  writing,  executed  at  the  same  time, 
which  is  as  follows : 

Whebeas,  'B.  Goldsmith  of  the  city  of  Portland,  Oregon, 
has  borrowed  of  James  D.  Walker  of  the  city  of  San  Fran- 
cisco, Califomia,  the  sum  of  one  hundred  thousand  dollars, 
for  which,  he  has  executed  his  promissory  note,  and  the  same 
with  this  instrument  and  with  the  deeds  hereinafter  men- 
tioned, are  to  be  delivered  contemporaneously  and  take  eJBfect 
at  the  same  time,  of  which  promissory  note  a  copy  is  in  let- 
ters and  figures,  following,  to  wit:  • 

Portland,  Oregon,  August  19,  1874. 
''  Two  years  afer  date,  without  grace,  for  value  received,  I 
promise  to  pay  to  James  D.  Walker,  or  order,  one  hundred 
thousand  aollars,  with  interest  thereon,  at  the  rate  of  one 
per  cent,  per  month  from  date  till  paid.  Interest  to  be  paid 
monthly.  Principal  and  interest  to  be  paid  in  gold  coin  of 
the  United  States,  and  not  otherwise,  at  the  office  of  Faulk- 
ner, Bell  &  Co.,  in  the  city  and  county  of   Ban  Francisco, 
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California.  And  if  there  be  default  in  the  payment  of  inter- 
est for  the  period  of  twenty  days,  then  the  whole  sum,  prin- 
cipal and  interest,  shall,  at  the  option  of  the  holder  of  this 
note,  be  immediately  due  and  payable.  Provided  that  at  any 
time  after  one  year  from  date  before  maturity  of  this  note, 
the  same  or  any  installment  not  less  than  twenty  thousand 
dollars,  exclusive  of  interest,  may  at  my  option  be  paid  on 
thiriy  days'  notice  to  the  holder.  B.  Ooldsmith." 

Aio),  Whereas,  Joseph  Teal,  of  the  city  of  Portland, 
Oregon,  in  consideration  of  said  loan,  and  the  advance  of  the 
said  1100,000  by  said  Walker  to  said  Goldsmith,  has  agreed 
to  become  sure^  for  said  Ooldsmith  to  the  extent  of  his,  said 
Teal's  interest  and  estate  in  the  lands  described  in  the  deeds 
hereinafter  mentioned,  and  not  otherwise;  and  at  the  request 
of  said  Ooldsmith,  the  security  for  the  payment  of  said 
money  is  taken  by  said  Walker  i!n  the  form  of.  trust  deeds,  or 
deeds  with  a  separate  declaration  of  trust  by  way  of 
mortgage  instead  of  mortgages  proper,  and  said  j3.  Gold- 
smith and  Emma,  his  wife,  and  Joseph  Teal  and  Mary  E. 
Teal,  his  wife,  as  parties  of  the  first  part,  have  executed  to 
Henry  Hewett,  of  the  city  of  Portland,  Oregon,  as  part^ 
of  the  second  part,  absolute  warranty  deeds,  (upon  their 
face)  as  follows: 

1.  A  deed  for  divers  tracts  of  land  amounting  in  the  ag- 
gregate to  about  6000  acres,  more  or  less,  situated  in  Linn 
County,  Oregon,  which  lands  are  owned  at  the  date  of  said 
deed  by  said  Goldsmith  and  Teal,  and  were  purchased  by 
them  from  H.  A,  Davis  and  one  Hoffman  and  other  parties, 
and  are  more  particularly  described  in  said  deed. 

2.  A  deed  for  divers  tracts  of  land  situate4  in  Polk  and 
Benton  Counties,  amounting  in  the  aggregate  to  about  4000 
acres,  more  or  less,  held  and  owned  by  said  Goldsmith  and 
Teal,  at  the  date  of  said  deed,  and  purchased  by  them  from 
Henry  Fuller  and  other  persons,  wnich  lands  are  fnore  par- 
ticularly described  in  said  deed. 

3.  A  deed  for  a  tract  of  land  situate  in  Clackamas  County, 
Oregon,  known  as  the  Athey  Donation  Claim,  containing 
about  605  acres,  more  or  less,  owned  by  said  Goldsmith  and 
Teal.     And 

Whebeas,  For  the  same  purpose,  and  as  a  part  of  the 
same  transaction,  B.  Goldsmith  and  Emma,  his  wife,  exe* 
cuted  and  delivered  to  Henry  Hewett,  contemporaneously 
herewith,  certain  other  absolute  warranty  deeds  (on  face 
thereof),  for  lands  at  the  date  of  said  deeds,  held  and  owned 
by  said  B.  Goldsmith  alone,  as  follows,  to  wit: 

1.    A  deed  for  divers  tracts  of  land  situate  in  Clackamas 
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County,  Oregon,  belBg  parts  or  all  of  the  donation  claims  of 
Andrew  Hood,  James  McNary  and  Thomas  Waterbury,  and 
amounting  in  the  aggregate  to  about  1440  acres,  more  or 
lessy  more  particularly  described  in  said  deed. 

2.  A  deed  for  divers  tracts  of  land  in  Multuomah  and 
Washington  Counties,  Oregon,  purchased  mostly  by  said 
€h>ldsmith  from  Isaac  Meyer,  and  amounting  in  the  aggre- 
gate to  about  1200  acres,  more  or  less,  more  particularly 
described  in  said  deed. 

3.  A  deed  for  divers  tracts  of  land  situate  in  Clarke 
County,  Washington  Territory,  being  the  William  Kelly 
claim,  and  other  parcels  in  said  deed  described,  and  amount- 
ing in  the  aggregate,  to  about  2350  acres,  more  or  less. 

4.  A  deed  for  divers  tracts  and  parcels  patented  to  B.   * 
Gh)ldsmith  by  the  United  States,  and  situate  m  Washington 
Territory,  mostly  in  Townships  31,  32  and  33,  north  of  range 

2  east,  and  containing  about  o700  acres,  more  or  less,  more 
particularly  designated  and  described  in  said  deed.  All 
which  deeds  bear  date  the  19th  day  of  August,  1874,  and  are 
delivered  contemporaneously  herewith. 

Now  these  presents  made  by  Henry  Hewett,  aforesaid 
party  of  the  first  part,  said  B.  Groldsmitn  and  Joseph  Teal, 
parhr  of  the  second  part,  and  said  James  D.  Walker,  par^ 
of  the  third  part,  wUne^: 

That  said  parties  in  eonsidenition  of  the  premises  mutually 
agree  and  declare  each  to  and  with  each  as  follows,  to  wit: 

1.  Said  Hewett  holds  the  legal  title  to  all  the  lands  in  the 
above  mentioned  deeds  described,  in  trust,  and  to  the  uses 
herein  declared. 

2.  Subject  to  the  legal  title  in  said  Hewett  as  aforesaid, 
said  Teal  and  Goldsmitii,  or  Goldsmith  alone,'  shall  retain 
and  have  possession  of  and  control  over  all  the  said  lands, 
and  enjoy  and  have,  without  account,  the  issues,  rents  and 

Srofits  thereof,  until  such  time  as  the  promissory  note  above 
escribed  shall  become  due,  and  being  overdue  shall  remain 
thirty  days  unpaid,  and  upon  such  default  in  payment  being 
made  said  Goldsmith  and  Teal,  and  Goldsmitn  will  and  shaU 
on  demand,  peaceably  surrender  to  said  Hewett  or  his  repre- 
sentatives or  successors  in  said  trust,  the  possession  of  all 
said  lands  and  every  parcel  thereof,  to  be  by  him  disposed 
of  as  herein  provided,  it  being  understood  and  agreed  that 
until,  and  up  to  the  time  that  said  default  in  payment  of  said 
note  shall  happen,  and  possession  of  said  land  delivered  to 
said  Hewett  or  his  successor  in  trust,  the  said  Goldsmith  and 
Teal,  and  Goldsmith  will  and  shall  pay  all  taxes  of  every 
sort  and  name,  and  all  assessments  and  public  charges  levied 
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on  or  becoming  a  lien  on  said  land,  and  that  if  they  fail  to  so 
paj  in  due  time  snch  taxes,  charges  and  assessments,  the 
said  trustee  may  pay  the  same,  and  whatever  sum  he  may  so 
pay,  shall  be  added  to  the  principal  debt  against  B.  Gk)ld- 
smith,  and  be  repaid  with  interest  at  one  per  cent,  per  month 
from  date  of  payment  out  of  said  lands,  and  be  deemed 
as  a  lien  thereon. 

3.  If  the  above  recited  promissory  note  and  the  interest 
thereon,  and  all  the  taxes,  charges  and  assessments  on  said 
hud  be  duly  paid  by  said  Goldsmith,  or  for  him,  then 
the  deeds  aforesaid  shall  be  deemed  void,  and  said 
Hewett,  or  his  representatives  or  successors  in  trust  gJiall  re- 
convey  all  said  lands  and  every  parcel  thereof,  to  said  Teal 
and  Groldsmith,  or  said  Goli^mith,  or  their  representatives 
entitled  thereto.  But  if  tlie  said  Goldsmith  shall  fail  to  pay 
the  above  described  promissory  note,  or  the  interest  thereon, 
and  default  be  made,  so  that  according  to  the  tenor  of  said 
note,  the  same  shall  be  thirty  days  overdue,  then  said 
Henry  Hewett,  or  his  successor  in  trust  may,  and  shall  pro- 
ceed and  take  possession  of  said  lands,  and  on  thii^  days' 
notice  in  writing  to  said  Teal  and  Goldsmith,  or  said  B.  Gold- 
smith, requiring  them  to  pay  said  debt  (including  also  any 
delinquent  taxes,  or  anv  taxes  paid  by  said  trustee  as  here- 
inbefore provided),  and  on  tiieir  failure  so  to  pay,  shall  sell 
the  same  at  public  auction  on  not  more  than  thirty  days' 
public  notice,  either  in  parcels  or  in  a  body,  (that  is  to  say, 
the  Linn  County  lands  in  a  body,  and  the  Polk  County  and 
Benton  County  lands  in  a  body  or  in  parcels,)  at  the  option 
of  the  said  trustee,  and  such  sale  shall  be  made  for  cash,  and 
the  party  of  the  third  part  may  at  his  option,  being  the 
highest  bidder,  become  the  purchaser,  taking  and  applying 
the  lands  purchased  upon,  and  in  satisfaction  m  full  or  pro 
turito  of  the  debt  aforesaid;  and  said  parties  of  the  second 
part  covenant  and  agree  that  if  upon  such  sale  any  other 
or  further  deed,  release  or  conveyance  by  them  or  either  of 
them  *  may  be  necessary  to  convey  their  interest  to  the  pur- 
chaser, or  shall  be  demanded  by  siich  purchaser  to  quiet  his 
title,  they  and  their  heirs  and  representatives  will  and  shall 
make,  execute  and  deliver  the  said  deed,  release  or  convey- 
ance, at  their  own  cost  and  charge. 

It  is  expressly  understood,  however,  that  whenever  suffi- 
cient lands  have  been  sold  to  pay  said  debt  and  charges,  the 
residue  of  said  lands  remaining  in  the  name  of  said  trustee 
are  to  be  reconveyed  over  to  said  Teal  and  Goldsmith,  or 
Goldsmith  alone,  as  the  case  may  be;  and  upon  sale  of  said 
lands  or  any  portion  of  them,  the  said  trustee  is  to  dispose 
of  the  proceeds  of  sale  in  manner  following,  to  wit: 
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1.  Pay  thereoat  the  costs,  expenses  and  charges  of  sale, 
and  the  reasonable  charges  of  said  trustee  for  the  making  of 
such  sale  and  the  deeds  thereunder. 

2.  Pay  thereout  any  delinquent  taxes,  or  refund  and  re- 
imburse said  trustee  for  his  payment  of  any  such  taxes  or 
assessments  on  said  land,  with  interest  as  herein  provided. 

3.  Pay  and  satisfy  said  promissory  note  and  interest  ac- 
cording to  its  terms. 

4.  Any  residue  of  money  left,  pay  over  to  said  Teal  and 
Goldsmitn,  or  their  representatives. 

4th.  It  is  agreed  that  if,  at  the  expiration  of  one  year 
from  date  hereof,  or  at  any  time  thereafter  before  the  ma- 
turity of  said  note,  said  Goldsmith  and  Teal  shall  desire  to 
dispose  of  any  portion  of  said  lands,  so  as  to  make  a  pay- 
ment on  said  principal  sum,  in  said  promissory  note  named, 
to  an  amount  not  less  than  $20,000,  the  trustee,  said  Henry 
Hewett,  or  his  successor  in  trust,  shall  so  dispose  of  the 
same,  and  sell  it  at  prices  not  imder  the  fair  and  reasonable 
value  thereof,  at  private  sale,  to  wit: 

For  the  lands  in  Linn  County  aforesaid,  not  less  than 
$60,000. 

For  the  lands  in  Polk  and  Benton  Counties,  not  less  than 
$35,000. 

For  the  Athey  land  claim  in  Clackamas  County,  not  less 
than  three  thousand  dollars  ($3000. ) 

For  the  said  lands  of  B.  Goldsmith,  in  Clackamas  County, 
not  less  than  $7000. 

For  the  lands  aforesaid  of  B.  Goldsmith,  in  Multnomah 
and  Washington  Counties,  not  less  than  $4000. 

For  the  said  lands  of  B.  Goldsmith  in  Washington  Terri- 
tory, not  less  than  $8000. 

5th.  In  the  event  that  there  be  no  sales  made  by  the 
trustee  herein  appointed,  or  his  successor,  and  said  lands  be 
simply  reconveyed  to  said  Teal  and  Goldsmith,  or  Goldsmith 
alone,  or  their  representatives,  the  said  trustee  shall  be  re- 
imbursed and  repaid  by  said  Goldsmith  for  all  his  reasonable 
expenses  in  making,  acknowledging  and  recording  deeds  and 
eonyeyances,  and  all  necessair  trayeling  expenses  connected 
with  his  trust;  and  in  case  of  adyertisement  and  sale  to  pay 
debts  as  hereinbefore  provided,  said  Goldsmith  will  also 
my  all  reasonable  charges  and  expenses  of  making  such  sale. 
(Three  interlineations  before  signing.) 
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In  witness  whereof  the  said  parties  hereto  set  their  hands 
and  seals  this  29th  day  of  Augnst,  1874. 

B.  GOLDSMITH,  [seal 

JOSEPH  TEAL,  "seal" 

HENBT  HEWETT,         "seal' 
JAMES  D.  WALKER,  [seal" 

In  the  presence  of  us  witnesses,       E.  D.  SHATTlTGE^ 

H.  B.  NICHOLAS. 

On  the  18th  day  of  October,  1876,  only  a  small  portion  of 
the  debt  having  been  paid,  other  lands  were  conveyed  by 
Goldsmith  and  Teal  and  their  wives  to  Hewett,  as  addi- 
tional security  for  the  debt,  and  a  second  agreement  was 
made  between  the  parties  in  interest,  as  follows : 

Whereas,  B.  Goldsmith,  on  the  19th  day  of  August,  A. 
D.  1874,  being  indebted  to  James  D.  Walker  in  the  siun  of 
one  hundred  thousand  dollars,  did  execute  and  deliver  to 
him  his  certain  promissory  note  of  that  date  for  said  sum, 
payable  in  gold  coin  of  the  United  States,  with  interest 
thereon  at  uxe  rate  of  one  per  cent,  per  month,  payable 
monthly  in  like  gold  coin,  and  to  secure  the  payment  of  said 
note  said  B.  Goldsmith  and  Emma  his  wife,  and  Joseph  Teal 
and  Mary  E.  Teal  his  wife,  did  execute  to  one  Henry  Hewett, 
absolute  warranty  deeds  to  certain  lands,  and  for  the  same 
purpose  and  at  the  same  time,  said  B.  Goldsmith  and  Emma 
his  wife,  did  execute  and  deliver  to  said  Henry  Hewett,  ab* 
solute  warranty  deeds  to  certain  other  lands,  owned  by  said 
Goldsmith  alone;  and,  whereas,  at  the  time  of  the  execution 
of  said  note  and  deeds,  and  as  a  part  of  the  same  transac- 
tions, Henry  Hewett  aforesaid  as  party  of  the  first  part,  and 
B.  Goldsmith  and  Joseph  Teal  as  parties  of  the  second  part, 
and  James  D.  Walker,  party  of  tne  third  part,  entered  into 
a  written  agreement,  (a  copy  of  which  is  hereto  attached,) 
which  together  with  said  note  and  deeds  were  delivered  and 
took  effect  at  the  same  time;  and,  whereas,  said  promissory 
note  became  due  and  payable  on  the  19th  day  of  August 
A.  D.  1876,  and  no  part  of  the  principle  sum  thereof  has 
been  paid,  excepting  the  sum  of  three  thousand  two  hundred 
and  fifty  dollars  (I325U),  leaving  a  balance  of  ninety-six 
thousana  seven  hundred  and  fifty  dollars  ($96,750)  due  and 
unpaid,  and  the  said  B.  Goldsmith  is  desirous  of  obtaining 
an  extension  of  time  of  one  year  in  which  to  pay  the  said 
balance  of  the  principal  sum  of  said  note,  and  is  desirous  of 
paying  the  interest  tnereon  as  follows :  At  the  rate  of  one 
and  one-twelfth  of  ten  per  cent,  per  annum  thereof  monthly, 
and  the  remaining  two-twelfths  thereof  at  the  expiration  of 
one  year  from  the  date  hereof;  and,  whereas,  as  further  and 


The  Pacific  Coast  Law  Journal.  255 

additional  security  for  the  payment  of  said  sum  of  $96,750, 
now  due  upon  said  note  and  the  interest  thereon,  as  the  same 
shall  become  due  and  payable,  the  said  B.  Goldsmith  and 
Emma,  his  wife,  have  by  their  warranty  deed  absolutely  con- 
veyed to  Henry  Hewett  the  south  half  of  lot  numbered  two 
(2;  and  the  south  half  of  lot  numbered  seven  (7)  in  block 
numbered  thirty-nine  (39)  in  the  city  of  Portland,  Multno- 
mah County,  State  of  Oregon,  and  the  said  B.  Goldsmith 
and  Emma,  his  wife,  and  Joseph  Teal  and  Mary  E.  Teal,  his 
wife,  have  executed  to  said  Henry  Hewett  absolute  warranfrjr 
deeds  to  the  north  half  of  lot  numbered  six,  and  south  half 
of  lot  numbered  seven,  in  block  numbered  two,  in  said  city 
of  Portland,  and  those  certain  lots  or  tracts  of  land  situated 
in  Linn  County,  State  of  Oregon,  described  as  follows: 
The  fractional  N.  W.  i,  fraction^  N.  E.  J  of  the  S.  W.  J  W. 
i  of  the  S.  E.  i  and  the  8.  E.  i  of  N.  E.  i  of  section  8,  T 
16  S.  R.  2  W.  containing  about  161  74^100  acres,  and  the  E, 
i  of  the  N.  E.  i,  and  the  N.  W.  i  of  the  N.  E,  J  of  section. 
25,  T.  15  S.,  R.  3.W.,  containing  120  acres,  and  the  N.  W.  J 
of  section  30,  T.  15  8.,  R.  2  W.,  and  the  north  half  of  the 
donation  claim  of  Thomas  8.  Mills  and  wife,  being  claim  No. 
46,  notification  4722  T.  15  8.,  R.  2  W.,  and  also  fractional 
lots  numbered  2,  3  and  4,  section  18,  T.  15  south,  of  range 
2  W.  and  the  N.  E.  i  of  section  19,  and  fractional  lots  num- 
bered 1,  2,  3  and  4^of  section  19,  T.  15  8.,  R.  2  W.  to  be 
held  in  trust  by  the  said  Hewett,  as  all  other  lands  heretofore 
conveyed  to  him  by  said  Goldsmith  and  Teal  and  referred  to 
in  said  agreement,  are  by  him  held  and  for  the  uses  and  pur- 
poses herein  named  and  mentioned  and  in  said  agreement 
specified.  Now  these  presents  made  by  Henry  Hewett, 
aforesaid,  party  of  the  first  part,  and  B.  Goldsmith  and  Jo- 
seph Teal,  parties  of  the  second  part,  and  said  James  D. 
Walker,  party  of  the  third  part,  witneseth : 

That  said  parties,  in  consideration  of  the  premises,  mu- 
tually agree  and  declare  each  to  and  with  each,  as  follows : 
The  said  Henry  Hewett  holds  the  legal  titie  to  all  the  lands 
herein  above  described  or  mentioned  in  trust,  and  to  the 
same  uses  and  purposes  which  he  holds  the  lands  mentioned 
or  referred  to  in  the  agreement  of  August  19,  1874,  a  copy 
of  which  is  hereto  attached,  and  for  the  additional  and 
further  purposes  hereinafter  named.  The  parties  of  the 
second  part,  in  consideration  of  the  extension  of  the  time  of 
the  payment  of  said  note  for  a  period  of  one  year  from  the 
date  hereof,  undertake  and  agree  that  said  Goldsmith  wUl 
promptiy  pay  one-twelfth  of  ten  per  cent,  per  annum  of  the 
interest  upon  the  unpaid  principal  of  said  promissory  note 
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each  and  every  month,  and  at  the  end  of  the  year  he  will  pay 
the  whole  of  said  principal  and  the  remaining  two-tweliths 
of  the  interest  specified  in  said  note  upon  said  principal  sum 
of  $96,750,  and  in  default  of  the  payment  of  said  principal 
sum  or  interest,  as  herein  above  specified,  the  whole  of  said 
principal  sum  and  then  accrued  interest  shall  become  due 
and  payable  as  provided  in  said  agreement  of  August  19, 
1874.  And  further:  If  suit  shall  be  instituted  for  the  col- 
lection of  said  money  or  any  portion  thereof,  that  he,  Gold- 
smith, will  pay  such  attorney  fee  for  instituting  such  suit  and 
collecting  such  money  as  the  Court  may  adjudge  reasonable 
as  attorneys'  fees  in  such  suit,  which  sum  may  be  added  to 
the' said  principal  sum  and  judgment,  or  decree  may  be 
taken  therefor,  and  it  shall  become  a  part  of  said  principal 
debt,  payable  in  ^old  coin  of  the  United  States  and  secured 
as  said  principal  debt  is,  by  said  trust  deeds  and  the 
TOoperty  therein  described  and  conveyed  to  said  Henry 
Hewett.  That  nothing  herein  contained  shall  be  so  con- 
strued as  to  prevent  or  prohibit  said  trustee  from  selling  said 
land  to  him  conveyed  as  provided  in  said  agreement  of 
August  19,  1874,  upon  the  default  of  the  payment  of  said 
principal  sum  and  interest  as  herein  above  provided  that  the 
sum  shall  be  paid.  That  said  party  of  the  third  part  agrees 
to  extend  the  time  of  the  payment  of  said  principal  sum  of 
196,750,  and  2  per  cent,  tnereon  for  a  period  of  one  year 
from  the  date  hereof,  or  until  default  *shall  be  made  in  the 
monthly  payments  of  the  interest  as  herein  above  specified 
and  provided,  and  no  longer;  but  if  default  shall  be  made  in 
the  monthly  payments  of  interest  as  herein  above  provided, 
or  of  any  such  payments,  then  the  whole  of  the  said  prin- 
cipal sum,  with  interest  thereon  accrued  at  the  time  of  such 
default  at  the  rate  of  one  per  cent,  per  month,  shall  become 
due  and  payable  in  gold  coin  of  the  United  States,  as  in  said 
note  specified;  and  me  said  property  conveyed  to  said  Hewett 
in  trust,  and  mentioned  and  referred  to  in  said  agreement  of 
August  li)th,  1874,  and  of  said  property  herein  above 
described  or  referred  to,  shall  be  sold  for  the  payment 
thereof,  as  by  law  and  in  said  agreement  provided,  and  for 
the  payment  of  such  attorne vs'  fees  as  the  Court  may  adjudge 
reasonable,  in  case  suit  shall  be  instituted.  '  It  is  distinctly 
understood  and  a^eed  by  the  parties  hereto  that  said  sum 
of  $96,750,  and  uie  interest  to  accrue  thereon,  is  and  shall 
be  payable  only  in  gold  coin  of  the  United  States,  and  that 
none  of  the  security  heretofore  given  or  now  given  by  said 
Goldsmith  and  Teal,  to  secure  the  payment  of  said  note,  is 
surrendered  or  forfeited,  and  further,  that  the  agreement  of 
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Angast  19th,  1874,  is  not  annulled,  vacated  or  set  aside  by 
the  execution  of  this  agreement,  excepting  in  so  far  as  the 
same  may  conflict  with  this  agreement,  in  all  other  respects 
the  two  instruments  are  to  be  taken  and  construed  together. 
It  is  further  understood  and  agreed  that  if  the  interest  shall 
be  promptly  paid  upon  the  principal  now  due  upon  said  note 
as  herein  above  provided  and  agreed,  that  said  interest  shall 
be  paid  without  default  for  a  period  of  one  year  from  the 
date  hereof,  so  that  the  interest  shall  at  that  time  all  be  paid, 
then  the  time,  for  the  payment  of  said  note  (the  principal 
thereof)  shall  be  extended  upon  the  same  terms  and  con- 
ditions for  a  period  of  another  year,  the  security  for  the 
payment  thereof  remaining  the  same. 

in  witness  whereof  the  said  parties  hereto  set  their  hands 
and  seals  the  18th  day  of  October,  1876. 

B.  Goldsmith,  (Seal) 
Hbnbt  Hewett,  (Seal) 
Joseph  Teal,  (Seal) 
Jas.  D.  Walker,  (Seal) 

The  monthly  interest  due  on  the  note  was  paid  up  until 
the  21st  December,  1876,  but  default  was  made  in  the  pay- 
ment of  interest  on  the  21st  day  of  January,  1877.  Since 
then  no  interest  has  been  paid.  There  is  no  evidence  to 
show  that  Teal  was  ever  notified  of  the  failure  of  Goldsmith 
to  pay  the  interest  due  on  the  note  until  some  time  in  May. 

In  January  or  February,  1877,  at  San  Francisco,  negotia- 
tions were  entered  into  between  Goldsmith  and  Hewett,  as 
the  agent  of  Walker,  for  an  extension  of  the  time  for  the 
payment  (of)  the  debt,  or  rather  for  renewing  the  loan  for 
several  years  at  a  lower  rate  of  interest.  Nothing,  however, 
was  demiitely  agreed  upon  at  that  time,  and  the  matter  was 
left  open  for  further  consideration.  Goldsmith  having  re- 
turned to  Portland,  negotiations  for  an  extension  of  the  loan 
were  resumed  by  telegraph  on  the  27th  day  of  March,  1877, 
when  the  following  correspondence  was  had: 

OOLDSmTH  TO  WALKEB, 

Portland,  Or.,  March  27,  1877. 
**  lb  James  D.  Walker^  Henry  Hewett^  agent,  San  Francisco, 
Cal,  (care  Faulkner,  BeU  &  Co,): 

^'If  you  will  delay  collection  of  the  interest  on  that  one 
hundred  Aousand  dollar  loan  of  mine  until  May  next,  I  will 
pay  it  up,  and  will  accept  your  proposed  modification  of  loan. 
If  this  IS  satisfactory,  answer  immediately. 

B.  Goldsmith." 


(^  Kecer 
"  To  B.  Oi 
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hewett  to  goldsmith. 

'*  San  Francisco,  March  27,  1877. 

"Beceived  at  Portland,  Oregon,  27,  1877—3  p.  JC. 
''  ToB.  GoldamUh: 

"Walker  absent  to-day.  Unless  torgent,  wait  mj return 
next  steamer.  Henrt  Hewett.  " 

'•10.    Collect.    D.  R.  V.*' 

GOLDSMITH  TO  HEWETT. 

••  Portland,  Or.,  28  March,  1877. 
*'  lb  H,  Heivett,  cr.  Faulkner,  Bell  &  Co.: 

''It  is  necessary,  and  of  importance  to  have  definite  an- 
swer within  two  days.  B.  Goldsmith.  " 

WALKER  TO  GOLDSMFTH. 

San  Francisco,  March  28,  1877. 
Received  at  Portland,  March  28,  1877—1:57  p.  m.) 
ChUhmUh: 

"  We  agree  payment  back  interest  May,  then  renewing 
loan;  installment  plan;  seven  years;  ten  per  cent.;  answer  if 
accepted.  J.  D.  Walker." 

.''19.    Collect.    W.  V." 

Goldsmith  answered  this  last  telegram  by  accepting  it. 

Nothing  farther  was  done  until  after  the  1st  of  May,  when 
Hewett,  as  the  agent  of  Walker,  reminded  Goldsmith  that 
the  time  had  expired  in  which  he  was  to  pay  the  back  interest. 
It  is  as  follows : 

"  Portland,  4th  May,  1877. 

**  B.  OoldsmUhy  Esq.,  Portland: 

"  Dear  Sir — When  in  San  Francisco,  we  agreed  to  wait 
until  May  for  the  back  interest  due  on  your  note  to  J.  D. 
Walker.  May  is  now  here,  and  Mr.  Walker  instructs  me  to 
collect  at  once  or  foreclose.  Beferring  to  our  conversation 
of  yesterday,  I  can  only  repeat  that,  from  preuent  appear- 
ances, it  would  not  be  wise  for  me  to  make  any  new  arrange- 
ment regarding  the  Walker  loan;  but  when  the  interest  is 
kept  paid  up,  it  is  easv  to  arrange  the  balance. 

**  xourstruty, 

**  Henry  Hewett,  Agent." 

^  Teal  was  not  a  pariy  to  these  negotiations  for  extension  of 
time,  and  was  not  cognizant  thereof. 

On  the  17th  day  of  April,  1877,  Goldsmith  and  wife,  bv 
deed,  (Conveyed  to  Teal  all  their  interest  in  the  lands  which 
they  held  in  common.  This  deed  contains  a  recital  that 
Teal  took  the  said  lands  '*  subject  to  the  said  James  D. 
Walker's  lien  upon  them  for  the  payment  of  the  promissory 
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note  aforesaid  and  subject  to  the  indebtedness  by  the  said 
note  evidenced."  Thus  matters  stood,  and  nothing  further 
was  done  by  the  respondents  until  the  26th  day  of  Septem- 
ber, 1877,  when  this  suit  w^as  commenced  to  foreclose  the 
lien  upon  the  lands  conveyed  in  trust  to  Hewett  by  the  deeds 
of  Goldsmith  and  Teal  on  the  19th  of  August,  18y4,  and  the 
18th  of  October,  1876. 

The  complaint  in  addition  to  the  usual  allegations  in  a  suit 
to  foreclose  a  mortgage,  avers  that  Teal  became  personallv 
liable  under  the  agreement  of  Oct.  18,  1876,  to  pay  the  full 
amount  of  Goldsmith's  indebtelness.  That  he  also  became 
liable  to  pav  the  same  by  h'.s  acceptance  of  the  deed  of 
April  17,  11B77,  from  Goldsmith  to  him  of  the  lands  conveyed 
in  trust  to  Hewett.  Goldsmith  filed  a  separate  answer,  rais- 
ing the  reasonableness  of  the  claim  for  attorney's  fees  and 
charges  of  *the  trustee.  Teal  and  wife  filed  a  separate  an- 
swer in  which  they  deny  that  Teal  was  ever  personally  bound 
as  surety  or  otherwise. 

They  aver  the  failure  and  neglect  of  "Walker  and  Hewett 
to  proceed  according  to  the  terms  of  the  contracts,  to  sell  the 
trust  property,  and  that  Teal  was  thereby  discharged  from 
his  liability  as  surety  for  Goldsmith. 

They  further  aver  that  in  March,  1877,  Walker  and  Hewett 
entered  into  an  agreement  with  Goldsmith  without  his 
(Teal's)  knowledge  or  consent,  whereby  the  time  for  the  pay- 
ment of  said  indebtedness,  principal  and  interest,  was  ex- 
tended to  May,  1877,  and  that  the  property  of  Teal  was 
thereby  discharged  from  all  liability  for  the  debt. 

The  replication  denies  the  averments  set  forth  in  the  an- 
swer. These  are  all  the  points  in  the  pleadings  to  which  we 
think  it  necessary  to  refer. 

The  Court  below  entered  a  decree  in  favor  of  the  respond- 
ent Walker  against  Goldsmith  for  $111,227  96,  and  the  fur- 
ther sum  of  $2600  for  attorneys'  fees,  besides  costs.  And 
further  decreed  that  the  lands  of  Goldsmith  and  Teal  de- 
scribed in  the  trust  deeds  be  solcP  and  the  proceeds  applied 
to  pay  the  above  sums  found  to  be  due  from  Goldsmith  to 
Walker. 

From  this  decree  both  parties  have  appealed  to  this  Court. 

The  first  point  made  by  resoondents  is  that  under  and  by 
virtue  of  the  agreement  of  October  18,  1876,  Teal  became 
personally  liable  to  pay  Goldsmith's  debt  to  Walker.  In 
other  words,  that  he  then  ceased  to  be  a  surefy,  and  became 
a  principal,  equally  liable  with  Goldsmith  for  the  whole 
amount  aue  to  Walker.  To  establish  this  personal  liability 
of  Teal  the  respondents  rely  on  the  following  clause  in  the 
second  agreement,  dated  Oct.  18,  1876. 
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*'  The  parties  of  the  second  part  in  conmderatton  of  the  ex- 
tension  of  the  time  of  the  payment  of  said  not'e  for  a  period  of 
one  year  from  tlie  date  hereof  nimeiiake  and  agree  thai  savd 
Golasmitn  tviU  promptly  pay  one-twelfth  of  ten  per  cent,  per 
annum  of  the  interest  upon  the  unpaid  principal  of  said 
promissory  note  each  and  every  month,  and  at  the  end  of  the 
year  he  tvillpay  the  whole  of  said  principal  and  the  remain- 
ing two-twelfths  of  the  interest  specified  in  said  note  upon 
said  principal  sum  of  $96,750." 

We  do  not  consider  that  Teal  incurred  any  personal  lia- 
bility to  pay  Goldsmith's  debt  hj  this  clause  in  the  agree- 
ment. There  is  no  promise  by  him  to  pay  anything.  And 
the  parties  themselves  specify  in  the  same  sentence,  and  as 
part  of  it,  what  should  be  the  consequence  of  a  non-pay- 
ment by  Goldsmith  in  these  words,  ''and  in  default  of  the 
payment  of  the  said  principal  sum,  or  interest  as  herein- 
above specified,  the  whole  of  said  principal  sum  and  the 
then  accrued  interest  shall  become  due  and  payable  as  pro- 
vided in  said  agreement  of  August  19,  1874. 

This  clause  in  the  agreement  is  simply  that  in  considera- 
tion of  the  extension  of  the  time  for  payment,  Goldsmith 
and  Teal  promised,  not  that  they,  but  tnat  Goldsmith  would 
pay  the  specified  interest  every  month  and  the  principal  at 
the  end  of  the  year;  and  on  the  failure  of  Goldsmith  to  do 
so,  the  whole  debt  should  become  due  according  to  the  terms 
of  the  former  a^eement.  This  certainly  did  not  create  any 
personal  obliganon  on  the  part  of  Teal  to  pay'  anything.  U 
it  was  his  intention  to  become  personally  liable  for  Gold- 
smith's debt,  doubtless  it  would  nave  been  so  expressed  in 
the  agreement. 

On  the  17th  day  of  April,  1877,  Goldsmith  and  wife  con- 
veyed to  Teal  all  their  interest  in  the  common  lands  which 
had  formerly  been  conveyed  in  trust  to  Hewett.  This  deed 
contained  a  recital  that  Teal  ''took  said  lands  subject  to 
said  Jas.  D.  Walker's  lien  upon  them,  for  the  payment  of 
the  promissory  note  aforesaid,  and  subject  to  the  indebted- 
ness by  said  npte  evidenced."  It  is  now  insisted  by  re- 
spondents that  the  acceptance  of  this  deed  by  Teal  rendered 
him  personally  liable  to  pay  the  debt  to  Walker.  This  prop- 
osition we  regard  as  untenable.  The  rule,  as  laid  down  in 
the  leading  authorities,  is  this:  "Where  one  who  has 
mortgaged  land  to  secure  a  debt  afterwards  sells  the  equity 
of  redemption  subject  to  the  lien  of  the  mortgage,  and  the 
purchaser  assumes  the  payment  of  the  mortgage  as  a  portion  of 
the  purchase  money y  the  latter  becomes  personally  liable  for 
the  payment  of  the  debt  of  the  former  to  the  holder  of  the 
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mortmge  in  the  first  instance/'  Halsej  vs.  Beed,  9  Paige 
446;  Marsh  vs.  Pike,  lU  Paige  696;  Bnssell  vs.  Pister,  7  N. 
Y.,  3  Selden,  171;  Trotter  vs.  Hughes,  12  N.  T.,  2  Kern, 
74;  Stebbins  vs.  Hall,  29  Barbour,  624. 

The  Supreme  Court  of  this  State  has  in  effect  adopted 
this  rule.  (Miles  vs.  Miles,  6  Oregon,  268.)  The  recital  in 
Ooldsmith's  deed  to  Teal  does  not  state  that  Teal  assumed 
the  payment  of  Walker's  debt,  nor  is  there  any  evidence  in 
the  case  tending  to  prove  that  fact.  On  the  contrary,  the 
testimony  of  B.  Goldsmith  shows  that  the  consideration  for 
that  deed  was  not  the  payment  of  Walker's  debt,  but  the 
payment  of  some  other  notes  which  Teal  had  endorsed  for 
nim. 

We  now  come  to  consider  the  relations  of  Teal  to  the  debt 
upon  which  this  suit  is  founded,  and  the  nature  and  extent 
of  the  liability  of  his  property,  conveyed  to  Hewett  in  trust 
for  the  payment  of  that  debt.  Teal  was  not  a  maker  of  the 
note  to  Walker,  nor  was  he  guarantor  or  personal  surety  for 
its  payment.  In  the  words  of  the  contract  of  August  19, 
1874,  he  "agreed  to  become  surety  for  said  Goldsmith  to 
the  extent  of  his  interest  and  estate  in  the  lands  described 
in  the  deeds  hereinafter  mentioned,  and  not  otherwise." 

Thi&  liability  of  Teal's  property  in  the  nature  of  surety- 
ship for  Goldsmith's  debt  gave  him  all  the  rights  of  a  per- 
sonal  surety  with  respect  to  the  enforcement  of  the  contract. 
And  any  act  on  the  part  of  Walker  or  Hewett,  or  the  omis- 
sion to  perform  any  duty  or  obligation  by  them,  which 
wotdd  discharge  Teal,  if  he  were  a  personal  surety,  will 
equally  discharge  his  property  from  Lability.  (Brandt  on 
Suretyship,  Sec.  21.  Gahn  vs.  Niewciewics,  11  Wend;  312; 
Yertio  vs.  Underwood,  18  Barb.  661;  Van  Horn  vs.  Everson,' 
13  do.,  626;  Bank  of  Albian  vs.  Bums,  46  N.  Y.  170.) 

Teal  claims  that  Walker  and  Hewett  neglected  to  sell  the 
trust  property  conve]^ed  to  Hewett,  when  by  the  terms  of  the 
contract  ne  was  required  to  do  so,  within  a  specified  time, 
and  that  such  neglect  thercbv  discharged  his  property  from 
all  liabilitv  for  Goldsmith's  debt. 

It  is  weU  settled,  as  a  general  rule,  that  the  mere  passive 
delay  of  a  creditor  in  proceeding  ajo^ainst  the  principal,  how- 
ever long  continued,  and  however  injurious  it  may  be  to  the 
surety,  will  not  discharge  the  surety.  But  to  this  rule  there 
are  exceptions.  If  there  be  a  stipulation  between  the  par- 
ties that  the  creditor  is  on  default  to  sue  the  debtor  without 
delay,  passiveness  will  discharge  the  surety.  (The  Bank  of 
Ireland  vs.  Beresford,  6  Dow.  2133.)  So  where  the  defend- 
ant's testator  was  a  guarantor  for  the  value  of  coals  to  be 
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supplied  to  one  N.  H.  on  condition  that  no  application 
should  be  made  to  the  surety  for  payment,  ''  but  on  the  fail- 
ure of  the  utmost  efforts  and  lesal  proceedings"  of  the 
plaintiffis  to  obtain  payment  from  N.  H.,  it  was  held  by  the 
Court  of  King's  Bench  that  where  the  plaintiffs  suffered  two 
years  to  elapse  before  bringing  suit  against  the  principal, 
that  the  surety  was  discharged,  Jjord  Denxan  delivering  the 
opinion  of  the. Court,  said:  ''The  agreement  yirtually  is, 
(plainly  for  the  surety's  protection)  that  they  (the  plaintiffs,) 
shall  use  their  utmost  efforts  against  the  principal  before 
they  call  upon  the  surefy,  and  we  cannot  hesitate  to  say  that 
the  utmost  efforts  were  never  made,  and  consequently  that 
thej  have  not  performed  the  condition  imposed  upon  them, 
which  was  made  precedent  to  their  right  to  sue  on  the  guar- 
antee." (Holl  vs.  Hadley,  2  Adolph  &  Ellis,  758.)  It  is  a 
general  rule  that  if  the  condition  Imown  to  the  creditor,  upon 
which  the  surety  agrees  to  become  bound,  is  not  complied 
with,  the  surety  is  discharged.  (Brandt  on  Suretyship,  etc.. 
Sec.  360;  Dundas  vs.  Sterling,  4  Fenh.  State  B.  73.) 

In  the  agreement  of  August  19,  1874,  it  was  stipulated 
among  other  things,  as  follows:  ''But  if  the  said  Gold- 
smith shall  taU  to  pay  the  above  described  promissory  note 
or  the  interest  thereon,  and  default  be  made  so  that  accord- 
ing to  the  tenor  of  said  note  the  same  shall  be  thirty  days 
overdue,  then  said  Henry  Hewett  or  his  successor  in  trust 
may  and  shaU  proceed  and  take  possession  of  said  lands,  and 
on  thirty  days'  notice  in  writing  to  said  Teal  or  Goldsmith, 
or  said  !d.  Goldsmith,  requiring  them  to  pay  said  debt,  (in- 
cluding also  any  delinquent  taxes,  or  any  taxes  paid  by  said 
trustee  as  hereinbefore  provided,)  and  on  their  failure  so  to 
paj,  shall  sell  the  same  at  public  auction  on  not  more  than 
thirty  days  public  notice,  eitner  in  parcels  or  in  a  body.,"  ^ 

By  the  terms  of  the  note  in  the  event  that  Goldsmith 
should  make  default  in  the  payment  of  the  interest  for 
twenty  days,  it  became  optional  with  Walker  to  have  the 
whole  amount  of  the  note  to  become  due  and  payable.  But 
after  it  became  payable  by  the  lapse  of  two  years  that  option 
was  gone.  As  it  became  due  on  the  19tn  day  of  August, 
1876,  Hewett  was  required  by  the  terms  of  the  contract  to 
take  possession  of  the  lands  on  the  .18th  day  of  September 
following,  and  to  give  Goldsmith  and  Teal  notice  to  pay  the 
debt  on  or  before  the  18th  day  of  October,  1876,  and  in  case 
of  failure  to  proceed  and  sell  the  lands  within  thirty  days 
following.  On  that  day,  the  18th  of  October,  1876,  the 
several  parties  entered  into  a  new  contract,  whereby  the 
time  for  the  payment  of  the  debt  was  extended  for  one  year 
from  that  date,  in  case  the  interest  should  be  paid  every 
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month,  but  making  the  whole  debt  absolutely  due,  upon  the 
failure  of  Goldsmith  to  pay  the  interest  promptly  at  the  end 
of  each  month. 

By  this  contract  it  was  no  longer  optional  with  Walker  to 
consider  the  debt  due,  or  not  due,  upon  the  failure  to  pay 
the  interest  punctually.  That  option  given  by  the  first  con- 
tract was  taKen  away  by  the  second,  and  a  default  in  the 
payment  of  a  month's  interest  rendered  the  entire  debt  due 
at  once.  It  became  due  by  the  terms  of  the  contract,  and 
independent  of  the  will  of  the  parties.  And  in  that  case  the 
second  contract  exacted  promptitude  in  the  sale  of  the  lands 
by  Hewett,  in  accordance  with  the  terms  and  provisions  of 
the  contract  of  Aug.  19,  1874,  as  follows:  ''But  if  default 
shall  be  made  in  the  monthly  payment  of  interest  as  herein 
above  provided  or  of  any  sucn  payments,  then  the  whole  of 
ihe  said  principal  sum  with  interest  thereon  accrued  at  the 
time  of  such  default,  kt  the  rate  of  one  per  cent,  per  month 
shall  heoome  due  and  payable  in  gold  coin  of  the  United 
States  as  in  said  iioU  specified,  and  the  said  property  con* 
veyed  to  said  Hewett  in  trust,  and  mentioned  and  referred  to 
in  said  agreement  of  August  19,  1874,  and  said  property 
herein  above  described  or  referred  to,  shall  be  sold  for  the 
payment  thereof,  as  by  law  and  in  said  agreement  provided.'' 

Gk)ld8mith  made  default  in  the  payment  of  interest  on  the 
21st  day  of  January,  1877,  and  on  that  day  the  whole  debt 
became  due  and  payable.  By  the  terms  of  the  agreements 
Hewett  was  required  to  take  possession  of  all  the  lands  when 
the  debt  was  thirty  days  overdue — ^that  is  on  the  20th  day 
of  February,  1877,  and  in  case  of  a  failure  of  Goldsmith 
and  Teal  to  pay  the  debt  after  thirty  davs  notice  to  them,  the 
contract  enjoined  upon  him,  the  dut^  of  selling  all  tl^e  lands 
at  public  auction,  on  not  more  than  thirty  days  after  the 
failure  of  (Goldsmith  and  Teal  to  comply  with  the  require- 
ments of  the  notice.  In  other  words,  Mr.  Hewett,  the 
trustee,  was  required  to  sell  all  the  trust  lands  within  ninety 
days  aiter  the  21st  day  of  January,  1877.  This  is  not  like  a 
case  of  mere  forbearance  to  enforce  the  payment  of  debt  for 
which  a  surety  is  liable.  Here  the  terms  of  the  contract 
prohibit  forbearance  and  require  promptitude  in  the  collec- 
tion of  the  debt.  In  this  case.  Teal  specially  contracted  for 
diligence  in  the  sale  of  the  trust  property.  This  was  one  of 
the  conditions  upon  which  he  pledged  his  lands  as  security 
for  Goldsmith's  debt.  It  is  urged  by  the  counsel  for  respond- 
ents that  when  default  was  made  by  Goldsmith  in  the  pay- 
ment of  interest.  Teal  had  the  privilege  of  paying  the  d!ebt, 
and  tiJung  an  assignment  of  the  note  from  Walker;  and  that 
it  was  his  duty  to  do  so  if  he  desired  no  forbearance  should 
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be  extended  to  Goldsmith  in  the  sale  ot  his  property.  That 
undoubtedly  would  be  so  in  ordinary  cases  of  suretjrship 
where  the  surety  is  under  obligation  to  pay  the  whole  de- 
mand, in  default  of  payment  by  his  principal.  But  that  is 
not  so  in  this  case.  Teal  did  not  agree  to  become  surety  for 
the  payment  of  the  whole  debt,  and  to  impose  this  burden 
upon  him  would  be  unjust.  And  yet  he  could  not  obtain  pos- 
session or  control  of  the  note  without  payment  of  the  fuU 
amount  to  Walker.  Teal  had  moreover  placed  his  own  prop- 
erty beyond  his  control  by  conveying  it  to  Hewett  specially 
to  pay  this  demand,  and  he  had  no  power  to  dispose  of  it 
even  to  pay  the  debt  for  which  it  was  pledged.  This  cotdd 
be  done  bv  Hewett,  and  by  him  alone,  and  only  in  the  man- 
ner specined  in  the  agreement  of  the  parties.  It  is  .urged 
by  the  counsel  for  respondents  that  Hewett,  as  trustee,  was 
as  much  the  asent  of  Teal  as  he  was  of  Walker;  and  that  his- 
neglect  to  sefi  the  property  was  as  much  chargeable  to  the 
one  as  to  the  other.  We  do  not  so  regard  it.  Hewett  di- 
rectly represented  Walker,  whose  interests  were  adverse  to 
those  of  Teal.  Teal  had  already  parted  with  his  title  to  the 
property,  and  could  no  longer  control  it,  or  direct  how  or 
when  it  should  be  sold  by  the  trustee.  If,  instead,  the  lands 
had  been  mortgaged  directly  to  Walker,  with  power  to  sell 
the  same  at  pumic  auction  in  case  of  default  in  the  payment 
of  the  debt,  it  could  himlly  be  contended  that  the  mor%agee 
would  be  the  agent  of  the  mortgagor  in  making  the  sale. 

We  think  that  the  neglect  to  seU  the  property  conveyed  to 
the  trustee,  within  the  time  prescribea  in  the  agreements 
of  the  parties,  discharged  the  property  of  Teal  from  all  lia- 
bility as  security  for  the  debt  of  Goldsmith  to  Walker;  and 
that  the  trustee,  Henry  Hewett,  should  reconvev  to  Joseph 
Teal  all  the  lands  conveyed*  to  him  by  Teal  and  wife  on  the 
19th  day  of  August,  1874,  and  the  18th  day  of  October,  1876. 

Taking  this  view  of  the  case,  it  becomes  unnecessary  for 
us  to  decide  what  was  the  effect  of  the  contract  made  by  tele- 

-aph  on  the  28th  of  March,  1877,  between  Walker  and 

oidsmith,  as  to  the  extension  of  time  for  the  payment  of 
the  debt. 

The  decree  of  the  Oourt  below  is  affirmed,  so  far  as  it  re- 
lates to  the  appellant,  B.  Goldsmith;  and  reversed  as  far  as 
it  directs  a  sale  of  the  lands  conveyed  by  Joseph  Teal  and 
wife  to  Henry  Hewett  on  the  19th  day  of  August,  1874,  and 
the  18th  day  of  October,  1876;  and  tne  said  Henry  Hewett 
is  hereby  directed  to  reconvey  the  said  lands  to  the  said  Jo- 
seph Teal  within  three  months  from  the  date  of  this  decree, 
upon  the  payment  by  said  Teal  of  the  reasonable  fee  for 
making  such  reconveyance* 


s 
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Supreme  Court  of  California. 

[Filed  November  3,  1879.] 
[No.  6271.] 

WILLIAM  G.  BEOWN,  et  al., 

VS. 

THOMAS  HAMBLETON. 

Ihadmibbiblb  Etidbnos — Cobpobation. — A  corporation  haying  sold  a  tract  of 
land,  a  letter  written  by  the  land  agent  of  the  corporation  to  the  pur- 
chaser, after  the  sale,  is  not  admissible,  in  an  action  between  the 
sendee  of  such  purchaser  and  a  third  person,  to  show  that  the  cor- 
poration recognized  the  right  of  entry  of  the  purchaser  and  his  yendee. 

Appeal  from  the  County  Court  of  Placer  County. 

Juagment  was  rendered  for  defendant,  and  plaintiff  ap- 
pealed. 

The  facts  are  stated  in  the  opinion. 

P.  Dwiiiap  and  W.  H.  BvUoi'k,  for  Appellants. 

Hale  &  Craig,  for  Bespondent. 

By  the  Court. 

The  action  was  brought  under  the  second  sub-division 
of  section  1160  of  the  Code  of  Civil  Proceedure,  it  being 
alleged  that  the  defendant  entered  upon  the  premises  during 
the  absence  of  the  plaintiff.  The  defendant,  in  order  to 
prove  that  his  entry  was  not  unlawful,  introduced  in  evidence 
a  contract  for  the  sale  of  the  lands  by  the  Central  Pacific 
Bailroad  Company  to  Baum;  also  ana^eement  between  him 
and  the  defendant  that  they  were  jointly  interested  in  the 
contract,  on  certain  specified  terms;  and  also  oral  evidence 
to  prove  that  B.  B.  Bedding  was  the  land  agent  of  the  Bail- 
road  Company,  and  that  Baum  had  authorized  the  defendant 
to  enter  upon  the  land,  and  he,  then,  against  the  objection 
of  the  plaintiffis,  intr6duced  in  evidence  the  last  paragraph 
of  a  letter*  from  Bedding  to  Baum,  dated  after  the  above 
mentioned  contract,  which  is  as  follows:  ''I  am  sorry  that 
trouble  has  arisen  and  hope  you  will  find  some  way  to  settle 
it.  But  the  fact  is  that  the  land  is  jours,  and  the  law  gives 
to  you  the  legal  right  to  do  with  it  as  you  see  proper,  and 
the  defendant  at  the  same  time  stated  that  it  was  offered 
onlj  for  the  purpose  of  proving  that  the  Central  Pacific 
Bailroad  Company  recognized  the  right  of  Baum  and  de- 
fendant to  make  entry  upon  and  hold  the  possession  of  the 
premises  in  controversy.  We  are  not  apprised  of  the  ground 
upon  which  the  defendant  claims  that  such  portion  of  the 
letter  was  admissible  in  evidence,  as  he  has  not  filed  any 
points  and  authorities,  but  in  our  opinion  it  was  inadmissible 
for  the  purpose  for  which  it  was  offered. 

Jud^ent  and  order  reversed  and  cause  remanded  for  a 
new  trial.     Bemittitur  forthwith. 
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[Filed  Novembey  7,  1879.] 


[No.  6353.] 

E.  E.  McHENBT  and  JAMES  McHENRT 

vs. 

FRANK  KEITHLEY,  C.  H.  KEITHLET,  and  HATTIE 
EJEITHLEY  and  J.  L.  SIMPSON,  Guardian  of  the 
other  Defendants. 

GuABDXAN  AND  Wabd — JuBiBDiCTioN  OF  DisTBicT  CouBT. — ^WheTO  a  gnardian 
of  the  estate  of  an  infant  has  been  appointed  by  the  Probate  Court, 
the  District  Court  has  no  jurisdiction  to  order  the  lands  of  the  infant 
to  be  mortgaged  for  the  purpose  of  paying  indebtedness  incurred  in  the 
maintenance  and  education  of  the  infant.  The  Probate  Court  has  ex- 
clusive jurisdiction  in  the  matter. — [Editob.] 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  Countjf . 

The  plaintiff,  E.  E.  McHenry,  formerly  the  wife  of  Wm. 
Keithley,  deceased,  father  of  the  defendants  Frank,  G.  H.  and 
Hattie  Keithley,  brought  this  action  alleging  that  she  had  incur- 
red a  large  indebtedness  in  the  education  and  maintenance  of 
the  children,  that  the  indebtedness  was  secured  by  a  mortgage 
upon  her  life  estate  in  certain  lands  constituting  the  estate  of 
Wm.  Keithley,  which  mortgage  was  being  foreclosed.  She 
asked  judgment  that  the  guardian  of  the  children  be  required 
to  borrow  $5,000  upon  the  children'^  interest  in  the  land,  for 
the  purpose  of  paying  the  indebtedness  and  further  main- 
taining and  educating  the  children.  Judgment  was  rendered 
for  the  plaintiff,  and  the  defendants  appealed. 

W.  P.   Treadwell  and  C.  P.  Spragvuty  for  Appellants. 
F.  E,  Baker  and  J.  C.  BaU,  for  Ifespondents. 

By  the  Court. 

When  a  guardian  of  the  estate  of  an  infant  has  been  ap- 
pointed by  the  Probate  Court,  the  jurisdiction  of  all  pro- 
ceedings instituted  for  the  purpose  of  paying  the  indebted- 
ness incurred  in  the  maintenance  and  education  of  the  infant, 
or  for  the  purpose  of  raising  money  for  his  future  mainten- 
ance and  education,  pertains  exclusively  to  the  Probate 
Court.  The  District  Cfourt,  therefore,  has  no  jurisdiction  to 
order  the  lands  of  the  infant  to  be  mortgaged  for  the  pur- 
poses above  mentioned. 

Judgment  reversed  and  cause  remanded  with  directions  to 
dismiss  the  action.     Remittitur  forthwith. 


ttiik  ^0%st  ^m  |(0utnal 


Vol.  4.  November  29,  1879.  No.  14. 


Current  Topics. 

The  Sapreme  Court  of  the  United  States  have  declared  the 
Trade-Mark  law  unconstitutional.  Many  and  valuable  rights 
existed  under  those  laws,  and  while  we  regret  that  they  have 
been  so  suddenly  and  effectively  swept  away,  we  do  not  doubt 
the  soundness  of  the  judgment. 


We  have  carefully  read  Mr.  Justice  Field's  dissenting 
opinion  in  the  case  of  UniM  States  vs.  Central  Pacific  RaSr 
road  Co.,  and  have  no  hesitation  in  pronouncing  it  a  learned, 
forcible  and  truthful  exposition  of  the  law  governing  that 
case;  at  some  later  day  we  will  publish  it  together  with  the 
majority  opinion. 

There  seems  to  be  a  material  difference  in  opinion  among 
our  District  Judges  concerning  the  validity  of  judgments 
rendered  by  the  Municipal  Court  of  Appeals.  Judge  Dwi- 
MELLE  says  there  should  be  a  special  order  transmitting  each 
case  from  the  County  Court  to  the  Municipal  Court  of  Ap- 
peals, without  which  the  judgment  is  a  nullity.  Whereupon, 
the  Sheriff  refused  to  levy  any  judgments  from  that  Court 
not  rendered  in  conformity  with  that  ruling.  WiUiin  the  last 
few  days  a  similar  question  was  before  Judge  Thobnton,  who 
holds  that  no  order  of  transmission  is  necessary,  and  that  an 
appeal  may  be  taken  directly  to  the  Municipal  Court  of  Ap- 
peals, and  the  judgment  by  that  Court  upon  such  an  appeal 
is  valid.  The  case  of  Fraxer  vs.  Freelon  (4  P.  C.  L.  J.,  166), 
did  not  pass  upon  the  constitutionality  of  the  Municipal  Court  of 
Appeals  as  is  thought  by  many.  The  Court  held  in  that  case 
that  the  constitutionality  of  a  Court  could  not  be  inquired  into 
in  an  action  brought  by  a  private  person. 
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Supreme  C!oiurt  of  Galifomia. 


fFUed  November  4,  1879.1 


fNo.  6,093.1 
JULIA  GRADT  €t  <d.  vs.  DAVID  PORTER. 

9 

SriFUiiATioN  IN  Pbobati  Ck>UBT.  The  Probate  Court  has  power  to  enforce 
the  tenna  of  a  ■Upolation  entered  into  by  paitiea  litigant  before  it'  in 
reference  to  a  eabject  matter  of  which  the  Court  has  jnrisdiotion. 

EsTOPPBL  BY  JuDOMSMT  OF  Pbobatb  Coubt.  The  oontestanttf  of  a  will 
entered  into  a  stipolation  with  the  proponent  thereof,  and  by  the 
terms  of  the  stipulation  the  contestants  were,  in  effect,  snbstitated  as 
legatees  and  devisees,  the  proponent  being  the  executor.  The  stipula- 
tion was  duly  filed,  and  was  nuide  the  basis  of  the  subsequent  pi^ 
ceedings  in  Uie  Probate  Court.  The  final  account  of  the  executor  was 
settied  without  opposition,  the  estate  was  fully  distributed,  and  the 
executor  finally  discharged.  Subsequently  the  contestants  sued  the 
executor  for  property  alleged  to  have  been  wrongfully  omitted  from 
the  inventory.  BM,  that  the  final  settlement  under  the  stipulation 
was  an  estoppel. — ^Editob. 

Appeal  from  the  District  Court  of  the  Third  Judicial 
District,  San  Francisco. 

Judgment  was  rendered  for  the  plaintiffs,  and  the  defend- 
ant appealed.     The  facts  are  stated  in  the  opinion. 

George  &  Lovghboivugh^  for  Appellant. 

The  plaintiffs  having  voluntarily  appeared  and  submitted 
the  same  matters  to  the  decision  of  tne  Probate  Court,  and 
that  Court  having  rendered  its  decree,  in  a  proceeding  within 
its  jurisdiction,  upon  the  faith  of  their  consent  thereto,  and 
the  defendant,  upon  the  faith  of.  that  consent,  having  waived 
his  right  to  his  commissions,  etc.^  they  are  now  concluded 
by  that  decree,  and  the  account  thereby  settled,  (ffager  vs. 
JSf^perviaora  of  Tofo,  47  Cal.,  223;  Be  Campbell,  17  IT.  B.  Reg., 
13;  Jozies  vs.  Hersey,  4  Md.,  306:  1  Greenl.  on  Ev.,  g  22, 
§  207.)  The  decree  is  conclusive  upoii  all  matters  directly 
^lvolved,  or  discussed,  or  necessarily  included  in  the  de- 
cision. {Cumminga  vs.  Cummings,  123  Mass.,  270;  BotfiUon 
vs.  Dyer,  18  Pick.,  5.)  Nor  is  it  necessarv,  if  the  parties 
are  the  same,  that  the  cause  of  action  should  be  the  same. 
Afemam  vs.  Whittemore,  (5  Gray,  316.)  Having  had  their 
day  in  Court,  the  decree  is  conclusive  upon  plauatiflb  as  to 
all  matters  that  might  have  been  then  and  there  proved  to 
the  contraiy  of  the  facts  decided  by  that  decree.  This  rule 
applies  to  the  orders  and  decrees  of  Probate  Courts. 
Brwmoffim  YB*  Ambrose,  (48.Cal.„  366.) 
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J.  B.  Sharp$leinp  C.  B.  jChreaihmue,  «nd  J.  H.  Budd,  for 
JUNipondents! 

We  do  not  deBj  that  the  doctrine  of  res  adftidioeiia  applies 
to  the  jadgmentB  and  decrees  of  Probate  Oonrts.  ''But 
neither  the  judgment  of  concurrent  or  exclusive  jurisdiction 
is  evidence  of  mj  matter  which  came  collaterally  in  ques- 
tion, though  within  their  jurisdiction)  nor  of  any  matter  in- 
eidentally  oognhsable,  nor  of  any  matter  to  be  inferred  by 
targument  from  the  judgment/''  Sir  W.  DeGrey,  in  I>uches6 
el  KiuMton's  Case,  cited  in  Ghenoood  vs.  Garwood,  (39  Cal., 
623.)  In  the  Peo^  vs.  Fravk,  (28  Cal.,  507,)  this  Court 
said:  **  That  the  law  does  not  favor  estoppels,  and  a  party 
cannot  be  precluded  from  giving  evidence  touching  matters 
direetij  or  ooUaterallT  involved  m  the  issue  uix>n  the  mere 
suspicion  that  they  have  already  been  determined  against 
him  by  competent  judicial  authority;  before  that  can  be 
done,  it  must  appear  with  certainly  mat  such  matters  have 
been  so  determined.'' 

To  constitute  a  bar,  thie  question  must  have  been  directly 
involved  in  an  action,  or  proceeding,  in  some  Oourt  having 
(uriidiotion  of  it.  The  matter  in  issue  in  this  case  was  not 
before  the  Probate  Court,  and  that  Court  did  not,  and  could 
not,  finally  determine  it.  The  question  at  issue  here  is, 
whether  the  defendant  has  delivered  to  the  piaintiflb  all  the 
property  of  the  estate,  as  it  was  his  duty  to  oo. 

Bt  ths  Ooubt. 

The  aidtion  is  brought  by  Julia  and  Eliza  Grady,  heirs  at 
knr  of  one  Eliza  Berry,  deceased,  against  David  Porter,  who 
had  been  the  sole  exeeutor  of  the  last  will  and  testament  of 
said  deceased,  to  recover  from  the  latter  the  sum  of  t8>328  16 
gold  ooiii,  and  also  the  value  of  divers  dresses,  wearin(|  ap- 
parel, jewelr)',  etc.,  which  it  is  alleged  that  he  had  in  his 
possession  oelonging  to  the  estate  of  the  deceased,  and 
which  the  plaintim  Imd  detnanded  of  him,  but  which  he  had 
refused  to  deliver  to  thetn. 

It  appears  that  one  Elixa  Berry  had  departed  this  life  in 
the  year  1870,  and  thereafter  the  defieudttit  Ferter  filed  in 
the  Probate  Court  of  Haoi  Joaquin  County  an  instrument  in 
writing  puiporting  to  be  her  last  will  and  testament,  devising 
and  bMueathing  to  the  said  Porter  all  her  property,  and 
nominating  him  her  sole  executor.  Thereupon  the  plaintiffs 
here,  th^  only  heirs  of  said  decedent,  filed  their  written  op- 
position to  the  Probate  of  the  said  alleged  will,  they  claim- 
tag  that  it  had  not  been  properly  executed  by  the  deceaaed ; 
that  she  was  at  the  time  under  restraiiit^  undue  influence  and 
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fraudulent  miBrepresentation,  and  that  the  execution  of -tiie 
alleged  will  was  procured  through  the  undue  influence  and 
fraudulent  misrepresentation .  of .  said  David  Porter.  Upon 
filing  these  objections,  special  issues  were  framed  under  the 
direction  of  the  Probate  Court,  cu»d  submitted  to  a  jury  duly 
impaneled.  After  the  evidence  had  been  put  in,  and  oeford 
the  jury  had  retired  to  consider  of  their  verdict,  the  respec* 
tive  parties,  proponent  and  contestantSi  entered  into  and 
filed  in  the  Probate  Court  a  stipdlation  as.  follows:  t 

'' Probate  Court  in  and  for  the.  county  of  San  Joaquin, 
California. 

In  the  matter  of  the  estate  of  Eliu  Berry,  deceased, 
December  9,  1871. 

Proponent  of  the  will,  David  Porter;  contestants  of  the 
will,  tlulia  Orady  and  Eliza  J.  Orfuly. 

It  is,  hereby  stipulated  and  agreed  by  and  between  the 
parties  to  above  contest  as  follows : 

1st.  That  the  Judge  shall,  by  consent  of  the  parties, 
charge  the  jury  to  find  the  special  issues  submitted  to  them« 
in  favor  of  David  Porter,  the  proponent  of  said  will. 

2d.  That  there  shall,  by  constant  of  all  parties,  be  paid 
out  of  the  assets  and  estate,  of  -said  Eliza  !oerry,  deceased, 
the  sum  of  12,500,  in  United  States  gold  coin,  to  Hke  counsel 
for  proponent  in  tiie  above  contest. 

3a.  That  there  shall,  by  the,  consent  of  all  parties,  be 
paid  out  of  the  assets  and  estate  of  ^aid  Eliza  ^rry,  de- 
ceased, the  sum  of  three  hundred  dollars,  for  the  erection  of 
a  monument  over  the  grave  of  said  Elisa  Berrjr,  deceased, 
said  monument  to  be  constructed  under  the  joint  superin* 
tendence  of  said  David  Porter,  imd  said  Juua  Grady  and 
Eliza  J.  Grady. 

4th.  That  the  costs  of  Court  of.  ^is  contest  on  both  sides 
shall,  bj  consent  of  ail  parties,  be  paid  out  of  the  estate  of 
said  Eliza  Berry,  deceased. 

5th.  That  said  David  Porter  shall,  so  soon  as  the  debts 
of  said  estate  are  paid,  and  with  all  convenient  speed,  con- 
vey by  a  good  and  sufficient  deed,  free  and  clear  from  all 
incumbrances,  (save  and  except  the  debts  of  said  Eliza 
Berry,  deceased,  and  the  sums  herein  provided  to  be  paid 
out  of  said  estate,)  and  deliver  up  to  said  Julia  Grady  and 
said  Eliza  J.  Grady,  all  the  real  and  personal  prop^ty,  and 
assets  imd  choses  in  action,  owned  l>y  said  Miza  Berry  at 
tiie  time  of  her  decease,  or  to  which  the  said  Eliza  Berry,  at 
the  time  of  her  decease,  was  in  anywise  entitled. 

6tii.  By  consent  of  all  parties,  there  shall  be  allowed  out 
of  tibe  income  of  said  estate,  during  the  administration  of 
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said  estate,  (pioyided  in  the  judgment  of  the  Judge  of  this 
Oourt  the  condition  of  the  estate  will  so  allow,)  the  monthly 
sum  of  fifty  dollars  in  United  States  gold  coin,  as  a  support 
for  said  Julia  and  said  Eliza  J.  Grady." 

Pursuant  to  this  stipulation,  the  Judge  of  the  Probate . 
Gourt  charged  the  jury  to  find,  and  they  did  accordingly 
find^  the  special  issues  in  favor  of  Porter,  proponent  of  the 
said  will,  and  thereafter  and  pursuant  to  said  verdict,  the 
will  was  admitted  to  Probate  and  letters  testamentary  thereon 
duly  issued  to  Porter,  who  having  administered  upon  the 
estate  was  subsequently  discharged,  as  presently  mentioned. 

In  his  answer  to  the  complaint  here,  Porter  relied  upon  a 
judgiaent  rendered  in  the  Probate  Gourt  by  which  his  final 
account  as  executor  was  approved  and  allowed  upon  proceed- 
ings regularly  had  for  that  purpose — ^to  which  proceedings  in 
the  setuement  of  his  final  account  the  plaintifCs  here  were 
parties  aotualljr  appearing  and  consenting  thereto.  At  the 
trial  of  this  action  the  defendant  put  in  evidence  the  record 
of  the  proceedings  of  th^  Probate  Gourt  touching  the  final 
settlement  of  the  estate  of  Eliza  Berry,  deceased,  by  which 
it  appeared  that  he  had  on  the  fifteenth  day  of  January,  1873, 
rendered  and  presented  for  settlement  his  annual  account  of 
the  administration  of  said  estate,  and  the  plaintiffs  here  ap« 
peared  and  made  opposition  to  certain  designated  portions 
of  said  annual  account,  and  that  their  exceptions  in  that 
behalf  having  been  in  part  argued  before  the  Probate  Gourt, 
a  decision  by  the  Gourt  thereon  was  then  expressly  waived 
by  all  parties,  and  it  was  a^preed  that  the  executor  should  file 
his  final  account,  which  he  subsequently  did,  and  after  it  had 
been  actually  filed  it  was  expressly  stipulated  in  writiug  by 
all  the  parties,  that  said  final  account  (which  on  its  face  re* 
ferred  to  certain  property  as  having  been  delivered  to  the 
plaintiffs  here  ^'pursuant  to  atipidatioii,'')  be  allowed  and 
settied  as  filed,  the  executor  discharged  and  the  administra- 
tion closed,  and  subsequently  upon  due  publication  of  notice 
and  proceeding  regularly  had  the  Probate  Gourt,  pursuant 
to  the  stipulation,  entered  its  order,  which,  after  reciting  the 
stipulation  and  other  proceedings,  is  as  follows: 

''It  is  ordered  and  decreed  that  the  said  final  account  be 
and  the  same  is  hereby,  in  all  respects  as  the  same  was 
rendered  and  presented  for  settiement,  approved,  allowed 
and  settied.  And  it  further  appearing  to  the  satisfaction  of 
tiie  Gourt  that  the  said  David  l^orter,  said  executor  of  the 
last  wUl  and  testament  of  said  Eliza  Berry,  deceased,  has 
paid  all  sums  of  money  due  from  him  as  such  executor,  and 
nas  delivered  up  all  the  property  of  said  estate  in  his  hands, 
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as  8uoh  raeoutor,  to  the  partiefl  entitled,  and  has  performed 
all  the  acts  lawfollj  reqmred  at  him  as  such  executor,  and  it 
having  been  shown  that  said  estate  has  been  fully  adminis* 
tered,  now  on  motion  of  counsel  for  said  executor,  it  is 
ordei:^dd,  adjudged  and  decreed  that  the  said  David  Porter, 
executor  as  aforesaid  has  fully  and  faithfully  discharged  the 
duties  of  his  trust;  tiiat  he  is  hereby  wholly  and  abrolutely 
discharged  from  iJl  further  duties  and  responsibilities  as 
such  executor,  and  his  letters  testamentary  .are  hereby 
vacated;  that  the  said  estate  is  declared  ful^  distributed, 
and  the  trust  settled  and  closed,  and  the  said  executor  i» 
hereby  released  from  any  liability  to  be  hereafter  incurred." 

At  the  trial  the  Court  below  refused  the  following  instme--. 
tion  asked  by  the  defendant: 

''The  decree  of  final  discharge  rendered  by  the  Probate 
Court,  and  which  has  been  read  to  you  in  evidence,  is  a  bar 
to  the  right  of  the  plaintifib  to  recover  for  the  value  of  any 
articles  or  article  of  personal  property  mentioned  in  the 
complaint,  and  the  omission  of  which  from  the  defendant's 
account  in  the  Probate  Court  was  specified  in  their  opposi- 
tion to  said  account,'*  and  at  the  request  of  the  plaintim,  in- 
structed the  juiy  that  the  settlement  of  the  final  account  in 
the  Probate  Court,  did  not  operate  to  bar  the  plaintiffs  from 
a  recovery  as  to  any  property  of  the  estate  omitted  by  Porter, 
from  the  inventory  and  account. 

Hacl  the  plaintiffs  here  been  the  legatees  and  devisees  of 
Eliza  Berry,  the  settlement  of  the  finiu  account  of  Porter,  as 
executor,  would  have  been  conclusive  against  them  in  this 
action.  (Code  of  Civil  Procedure,  Section  1687.)  By  the 
fifth  clause  of  the  stipulation  punsuant  to  which  the  will  was 
admitted  to  Probate,  the  plaintiffs  here  were  in  effeet  sub* 
stituted  as  such  legatees  and  devisees.  They  thereby  became 
the  beneficial  owners  of  the  entire  estate  after  the  deductions 
in  that  stipulation  provided  to  be  made.  The  stipulation 
itself  was  filed  in  the  Probate  Court,  and  was  made,  by  con- 
sent of  all  parties,  the  basis  of  the  subsequent  proceedings 
had  in  that  Court.  It  was  only  by  reason  of  that  stipulation 
that  the  plaintiiffs  here  obtained  a  standing  in  that  Court  sub- 
sequently to  the  admission  of  the  will  to  Probate.  It  was 
only  unaer  its  provisions  that  the  plaintiff's  here,  as  being 
parties  interested  in  the  estate,  exercised  and  were  permitted 
to  exercise  the  right  of  objecting  to  the  accounts  of  the 
executor,  annual  and  final,  and  to  assent  to  the  final  account, 
which,  as  we  have  seen,  they  subsequently  did.  The  account 
thus  assented  to,  as  has  been  observed  already,  was  made 
out  and  filed  pursuant  to  tiie  consent  of  M  parties,  and  on 
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its  face  it  referred  to  the  original  stipiilation  on  file.  One  of 
its  items  was,  ''Beal£statet  conveyed  to  the  Misses  Grady, 
pursuant  to  stipulation^  appraised  at  $17,500."  We  know  of 
no  reason  why  the  Probate  Court  might  not  entertain  and 
enforce  this  stipulation,  as  well  as  an^  other  Court  might 
enforce  the  stipulation  of  all  parties  litigant  before  it,  in 
reference  to  a  subject  matter  of  which  the  Court  had  juris- 
diction, and  we  are  of  opinion  that  the  plaintifiBs  here  are, 
under  the  circumstamces,  concluded  by  the  final  account  and 
proceedings  in  the  Probate  Court  had  thereon. 

Judgment  and  order  denying  a  new  trial  reyersed,  and 
cause  remanded  for  a  new  trial.     Bemittitur  forthwith. 


I  No,  5,407.1 

[Filed  October  — ,  1879.1 

F.  A.  POTTEB,  A.  W.  POTTER,  And  B.  G.  FULLEB, 

vs. 

BOBEBT  J.  MEBCEB,  WM.  J.  BUTLEB,  JOHN  COOK, 

JOHN  TBOUNSON  and  JOHN  DOE. 

Laxdlosd  AMD  TflNAMT — YxsBAii  AoBBnuitr  FOB  Wbittxn  LkasiB — If  there 
be  a  Terbal  agreement  for  a  written  lease  for  a  term  of  one  year,  to 
commence  in  fuiuro^  and  if  the  lessor  refuse  to  make  a  verbal  lease 
and  the  contract  was  for  a  written  lease  only.,  and  was  so  imderstood 
by  the  parties,  the  ooiitaraot  was  not  a  lease  in  prtserdi,  but  only  an 
agreement  for  a  written  lease  iokfyikaro^  and  the  proposed  lessee  ac- 
quired thereby  no  estate  in  the  premises  as  lessee. 

Sajuup — Qfkbt  as  to  ihi  PossassjpN^-^In  such  a  case  if  the  terms  of  the 
agreement  are  explicit  and  free  from  ambicnity  and  from  which  it 
clearly  appears  that  it  was  hot  intended  to  be  a  verbal  lease  in  prt- 
Menu,  but  only  a  contract  for  a  written  lease  in  futuro,  effect  will  be 
given  to  the  agreement  according  to  its  terms;  and  if,  immediately 
after  the  verbal  agreement  is  entered  into,  and  in  the  expectation  that 
the  written  leas9  will  be  thereafter  executed,  the  proposed  lessor,  in 
advance  of  the  commencement  of  the  term,  permits  the  proposed 
lessee  Jto  take  lumber  into  the  building  for  the  purpose  of  fitting  it  up 
as  a  store,  whether  the  entry  for  that  purpose  wiU  vest  the  proposed 
lessee  with  the  possession  of  the  building,  query  ? 

Sams — "Eavmcrs  or  DiiiivBBT  or  PsasKssioN— But  if  by  his  entry  under  these 
circumstances  the  propose^  lessee  be  deemed  to  have  acquired  the 
possession  of  the  building,  such  delivery  of  possession  cannot  be  in- 
voked to  overthrow  the  agreement  ana  to  convert  it  into  a  lease  in 
preBtnti, 

Rs-smmT  ov  Lissob — If  the  proposed  lessor  afterwards  refuse  to  execute  the 
written  lease,  and  if  the  license  to  enter  thereupon  be  revoked,  and  if 
the  proposed  lessor  afterwards  peaceably  re-enter,  his  entry  is  lawful. 

Qbhjeral  BuijK  as  to  Exbgutobt  LicBirsB — The  general  rule  applicable  to  li- 
cense in  respect  to  real  property,  is,  that  an  executory  license  is  revo- 
cable at  the  will  of  the  licenser,  even- though  the  hoensee  has  expended 
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money  on  the  faith  of  the  license,  and  that  too  without  zefnnding  the 
money  expended. 

ExKCUTBD  oB  Pabtiallt  Exbcutbd  Licbnsb — An  executed  or  partially  exeea- 
ted  hoense,  excnses  the  licensee  from  liability  for  acts  done  in  pnr- 
Boanoe  thereof,  before  reyocation.  Bat  if  the  license  be  only  partly 
execated,  no  farther  acts  can  be  done  under  it,  after  revocation. 

Whkn  Fobciblb  Entbt  will  not  Lis— If  a  person  be  in  the  unlawful,  but 
peaceable  occupation  of  the  real  property  of  another,  and  if  the  true 
owner  peaceably  and  without  force,  violence  or  threats,  regains  the 
possession  and  thereafter  excludes  the  late  occupant  by  force  from  the 
possession,  the  latter  cannot  maintain  an  action  for  a  forcible  entry  or 
a  forcible  detainer. 

Appeal  from  the  County  Court  of  the  city  and  ooonty  of 
San  Francisco. 

The  action  was  for  forcible  detainer,  brought  under  Sub* 
division  2,  of  Section  1160  of  the  Code  of  Civil  Procedure. 
The  plaintifb  claimed  to  have  rented  a  store  on  Post  street, 
which  was  the  property  of  the  Mechanics'  Institute.  The 
plaintiffs  allege  in  their  complaint  that  while  in  the  actual 
quiet  and  undisturbed  possession  of  the  premises  the  de- 
fendants unlawfullv  entered  the  same,  and  have  ever  since 
with  force  withheld  possession  from  the  plaintiffs.  This  is 
denied  by  defendante,  who  claim  that  they  entered  the  prem- 
ises lawfully  and  under  the  authority  of  the  landlord;  that 
the  store  was  never  rented  to  plaintiffs,  and  that  they  never 
held  possession  thereof  in  the  manner  and  form  alleg^ed. 
Plaintiffs  recovered  judgment  in  the  Court  below  for  restitu- 
tion of  the  premises  and  $600  damages,  which  were  trebled 
by  the  judgment  in  accordance  with  the  law  so  as  to  amount 
to  $1500.  Defendants  moved  for  a  new  trial,  which  was  de- 
nied; whereupon  they  appeal  from  the  judgment  and  from 
the  order  denying  a  new  trial.  The  other  facts  are  stated  in 
the  opinion. 

Estee  &  BouU  for  Appellants. 

The  evidence  is  insufficient  to  sustain  the  verdict.  Plaint- 
iffs cannot  maintain  this  action  unless  they  sliow  unmistak- 
ably: 1.  Peaceable  and  undisturbed  possession  in  them- 
selves, of  the  premises.  2.  An  unlawful  entry  by  defendants. 
3.  The  unlawiul  entry  must  have  been  in  the  night  time,  or 
in  the  absence  of  plaintiffs.  Neither  of  these  essential  ele- 
ments has  been  shown,  for  (1.)  They  were  warned  that  the 
store  had  been  leased  to  another;  they  were  notified  thai 
ihey  had  no  rij^t  there ;  they  were  forbidden  to  put  their 
lumber  in.  (27)  To  sustain  mis  action  it  h  absolutely  essen- 
tial that  the  entey  shotdd  be  unlawful.  Otven  vs.  JjotVf  (27 
Cal.  BOB,)  But  an  entry  made  in  sood  faith,  even  altnoi^h 
wrongfully,  is^not  unlawful.    If  oefendants  entered  peace- 
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ably  and  in  the  belief  that  fhej  had  a  legal  right  to  enter,  then 
fheir  entry  was  lawful.  Shelby  vs.  Hotvston,  38  Cal.  442; 
Dennis  vs.  Woody  48  Oal.  363 ;  loivnaend  vs.  LUdey  45  Cal. 
676;  Hoag  vs.  Pierce,  28  Cal.  187;  RandaU  vs.  FaUenery  41 
Cal.  242;  Dickenson  vs.  Maguire,  29  Cal.  220;  Dickenaon  vs. 
Maguire;  9  Cal.  48;  TAompson  vs.  ^wt^A,  28  Cal.  532.  De- 
fendants entered  under  the  authority  of  the  landlord  and  by 
the  right  of  a  lease. 

J.  C.  Bates  for  Respondents. 

The  law  makes  an  entry  such  as  that  of  the  defendants  in 
this  case  an  unlawful  entiry  after  a  refusal  to  deliver  posses- 
sion upon  demand  in  writing.  Laraux  vs.  Murdocky  51 
Cal.  543;  W'iZwm  vs.  Shackld'ordy  41  Cal.  630;  Broum  vs. 
Perry,  39  Cid.  24;  Shelby  vs.  lioumton,  38  Cal.  422,  and  cases 
cited. 

By  THE  COUBT. 

Cbooebt,  J.  The  most  important  question  on  this  appeal  is 
whether  the  verbal  agreement  which  one  of  the  plaintim  tes- 
tified was  entered  into  on  the  27th  day  of  September,  was  a 
lease  inpresenti  for  a  term  of  one  year,  to  commence  on  the 
first  day  of  October  next  ensuing,  or  whether  it  was  only  an 
agreement  for  a  written  lease,  to  be  hereafter  executed. 
Tnere  is  no  conflict  in  the  evidence,  to  the  effect  that  a  writ- 
ten lease  was  to  be  executed,  and  that  the  agents  of  the  les- 
sor refused  to  make  a  verbal  lease. 

F.  A.  Potter,  one  of  the  plaintiffii,  on  cross-examination, 
was  asked  the  question  whether  there  was  an  understanding 
between  the  parties,  that  when  they  got  throv^h  with  the  ne- 
gotiations a  written  lease  was  to  be  made  ?  To  which  he  an- 
swered, ''My  understanding  was  that,  when  I  rented  the 
store  in  the  morning,  they  told  me  that  they  would  make  out 
a  written  lease.  I  went  to  occupy  it  with  that  understand- 
ing." A.  W.  Potter,  another  of  the  plaintiffs,  testified:  '*  I 
told  him  (Mercer)  that  we  would  be  satisfied  with  a  verbal 
lease,  for  that  would  hold  it  for  the  year  at  any  rate.  He 
says,  'Well,  I  can't  make  the  lease  a  verbal  lease.  I  would 
have  to  see  Mr.  Davis.  Whatever  arrangements  you  make 
with  Mr.  Davis  would  be  satisfactory.'**  Puller,  another  of 
the  plaintiffs,  testified  that  in  a  conversation  with  Davis,  the 
day  Defore  the  alleged  leasing,  Davis  ''made  the  remark  for 
Mr.  Mercer  to  make  out  the  lease  and  submit  it  to  him  to 
read.**  There  is  nothing  in  all  the  testimony  tending  to  show 
that  the  lease  was  to  be  verbal.  On  the  contrary,  the  whole 
of  the  evidence  on  that  point  tends  to  show  that  the  agents 
for  the  lessor  refused  to  make  a  verbal  lease,  and  that  tiie 
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parties  all  anderstood  that  the  lease  was  to  be  in  writing, 
and  was  to  be  submitted  to  Davis  for  his  approval  before 
taking  effect.  This  circumstance  of  itself  is  sufficient  to 
show  that  the  parties  could  not  have  understood  the  conver- 
sation which  occurred  on  the  27th  of  September  as  a  lease 
inpreaenti,  and  must  have  understood  that  it  was  not  intend- 
ed to  vest  an  estate  in  the  plaintiffs  until  the  agreement 
should  be  consummated  by  a  written  lease. 

If  a  proposed  lessor  during  the  entire  negotiation  explicitly 
refuses  to  make  a  verbal  lease,  and  thereupon  it  is  mutually 
agreed  that  the  lease  shall  be  reduced  to  writing,  it  is  diffi- 
cult to  see  on  what  ground  it  could  be  held  that  the  verbal 
^reement  for  a  written  lease  is  of  itself  a  lease  in  preserUi. 
To  ^ve  this  construction  to  the  verbal  agreement,  would  be 
to  bmd  the  lessor  by  a  verbal  lease,  when  lie  refuses  peremp- 
torily to  make  a  veroal  lease.  In  other  words,  it  would  be, 
by  construction  of  law,  to  make  a  valid  verbal  lease  in  pre- 
sentiy  in  the  face  of  a  distinct  understanding  between  the 
parties,  that  there  was  not  to  be  a  verbal  lease  at  all.  The 
verbal  contract  mav  be  a  valid  agreement  for  a  written  lease, 
for  a  breach  of  whicli  an  action  for  damages  would  lie;  but 
it  is  not  of  itself  a  lease  in  presenti. 

But  much  stress  is  laia  upon  the  fact,  that  immediately 
after  the  verbal  agreement  lor  a  written  lease,  which  the 
plaintiff  testiffes  occurred  during  the  forenoon  of  September 
27th,  he  was  permitted  to  take  mmber  into  the  building,  to 
fit  it  up  as  a  store,  and  was  allowed  to  occupy  it  for  that  pur- 
pose, m  advance  of  the  commencement  oi  the  term.  The 
transaction,  as  testified  to  by  the  plaintiff,  was,  that  imme- 
diately after  the  verbal  agreement  for  the  written  lease  was 
entered  into  with  Mercer,  he  (the  plaintiff)  went  to  Davis  and 
told  him  that  he  had  leased  the  store,  and  that  Mercer  prom- 
ised to  make  out  the  written  lease  in  the  course  of  the  dav; 
and  "asked  his  permission,  or  rather  asked  him  if  it  would 
be  presuming,  if  I  should  go  and  take  my  lumber  there  and 
commence  i^  work  *  *  *  putting  m  my  fixtures,  shelv. 
ing,  etc.,  for  business;  he  said  that  he  had  no  objections." 
He  further  testified  that  he  then  went  directljr  to  Mercer's 
office  and  told  him  that  Davis  had  given  permission  to  put 
the  lumber  in,  to  which  Mercer  replied,  "all  right;  what* 
ever  Mr.  Davis  says  in  the  matter  is  all  right."  Mercer  then 
told  him  where  to  get  the  key,  and  after  getting  it,  he  imme- 
diately employed  a  carpenter,  who  on  the  same  day  took  lum- 
*  ber  into  the  building  and  commenced  work.  The  only  other 
evidence  on  this  point  was  that  of  Davis,  who  testified  that 
he  consented  that  the  plaintiffis  might  put  their  lumbec  on  the 
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sidewalk,  but  said  further:  ''I  woald  certainly  not  have  given 
them  possession,  if  I  had  hacl  the  power,  until  the  lease  was 
executed  and  the  rent  was  paid."  For  the  purposes  of  this 
decision,  it  will  be  assumed  that  the  transaction  was  as 
stated  by  the  plaintiff. 

Whether  a  license  to  enter  under  these  circumstances  for 
the  specific  purpose  oi  fitting  up  the  store,  and  the  entry 
under  the  license  had  the  effect  in  law  to  vest  in  the  plaintiff 
the  possession  of  the  building,  may  admit  of  a  grave  doubt, 
and  we  are  not  to  be  understood  as  holding  that  it  had  that 
effect.  But  for  the  purpose  of  this  decision  only  we  shall 
assume  that  it  did. 

When  an  agreement  for  a  lease  has  been  reduced  to  writing, 
and  even  though  it  contain  a  stipulation  that  a  formal  lease 
in  writing  shau  be  subsequently  executed,  the  question  has 
frequently  arisen  whether  the  written  agreement  operates  as 
a  lease  in  preBentiy  or  only  as  an  agreement  for  a  lease  in  fu- 
turo.  In  such  cases  the  rule  as  established  by  numerous  de- 
cisions, is,  1st,  that  effect  will  be  given  to  the  instrument  ac- 
cording to  the  intention  of  the  parties,  to  be  ascertained  from 
all  the  terms  of  the  instrument  itself,  considered  in  the  light 
of  the  surrounding  circumstances;  2d,  that  if  the  instrument 
contain  words  of  a  present  demise,  it  will  be  deemed  a  lease 
in  presentiy  unless  it  appear  from  other  portions  of  the  in- 
strument l^at  such  was  not  the  intention  of  the  parties;  3d, 
that  if  possession  be  given  under  the  a^eement,  this  will  be 
a  circumstance  tending  to  prove  that  it  was  intended*  as  a 
lease  in  preeenti.  On  this  pomt  see  1  Waakb.  on  Heal  Propeiiy^ 
300  (side  page)  and  cases  there  cited;  Chapman  vs.  Thtuner, 
(6M.  &W.  100),  Janes  vs.  BemoUb,  (1  Queen's  Bench,  306), 
Voe  vs.  Benjamin,  (1  Perry  &  Davison,  440),  Bacon  vs.  Bow- 
dovn,  (22  Pick.,  401),  JenUm  vs.  Eldridge,  (3  Story's  B.,  325), 
People  vs.  Oillis,  (24  Wend.,  201),  Jackson  vs.  BelacroiXy  (2 
Wend.,  430). 

In  such  cases,  the  delivery  of  the  possession  is  considered 
as  one  of  the  elements  in  the  transaction,  tending  to  throw 
light  on  the  intentkni  of  the  parties  to  the  insti*ument,  and  is 
one  of  the  attending  circumstances  in  the  light  of  which  the 
instrument  is  to  be  construed.  The  same  rme  may  properly 
be  applied  in  ascertaining  the  intention  of  the  parties  to  a 
verbal  agreement  for  a  lease.  In  each  case  the  object  is  lo 
ascertain  whether  the  parties  intended  a  lease  in  presenti,  or 
an  agreement  for  a  lease  in  ftUuro;  and  the  delivery  of  the 
possession  becomes  material  only  in  so  far  as  it  may  tend  to 
throw  light  on  the  intention  of  the  parties,  and  thus  enable 
the  Court  properly  to  construe  the  agreement.    But  if  there 
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be  Boihii^  doubtful  in  the  agreement,  by  the  very  terms  of 
which  it  plainly  appears  that  it  was  intended  as  an  agreement 
for  a  written  lease  %n  /tUuro,  and  not  a  lease  in  pr^enii,  the 
deliveiy  of  the  possession  is  an  immaterial  circamstance.  It 
cannot  be  invoked  to  overthrow  an  agreement,  the  terms  of 
which  are  so  plain  and  exjflicit  as  to  speak  for  themselves, 
and  which  need  no  inlierpretation.  If,  for  example,  the 
agreement  be  in  writing,  and  explicitly  declares  on  its  face 
that  it  is  intended  only  as  an  agreement  for  a  written  lease  in 
fiUtiro,  and  is  not  to  be  deemed  a  lease  in  presentif  the  deliv- 
ery of  the  possession  could  out  no  figure  in  oonshuing  such 
an  instrument,  which  would  speak  for  itself,  and  the  terms  of 
which  were  in  no  wise  doubtful.  The  same  rule  applies  in 
construing  a  verbal  agreement  for  a  lease.  If  the  terms  of 
the  agreement  arh  plain,  intelligible  and  free  from  ambigu- 
ity, and  if  from  these  it  clearly  appears  tiiat  the  agreement 
was  for  a  written  lease  in  futuro,  and  not  for  a  verbal  lease 
inpreaenti,  and  was  so  understood  by  the  parties,  the  Court 
will  give  effect  to  it  according  to 'its  terms,  and  the  delivery 
of  the  possession  will  have  no  office  to  perform  in  aiding  the 
Court  to  interpret  a  contract  which,  by  its  terms,  is  so  ex- 
plicit as  to  need  no  interpretation. 

Such,  as  we  have  seen,  was  the  character  of  this  contract. 
The  plaintiffs  themselves  understood  it  as  an  agreement  for  a 
written  lease  in/uturo,  and  not  as  a  verbal  lease  tn  freaentif 
and  did  not  pretend  at  the  trial  that  they  understood  it  other- 
wise.  Moreover,  it  is  perfectly  clear,  from  all  the  testimony 
on  the  point,  that  the  permission  to  take '  in  lumber  and  to 
commence  fitting  up  the  store  in  advance  of  the  commence- 
ment of  the  term,  was  given  on  the  hypothesis  that  the  ver- 
bal agreement  would  be  consummated  by  the  execution  of  a 
written  lease  to  conform  to  the  verbal  agreement.  But  when 
the  contract  fell  through,  from  whatever  cause,  and  was 
never  consummated  by  a  written  lease,  the  purpose  for  which 
the  entry  was  permitted  ceased. 

The  plaintiffs,  as  we  have  seen,  acquired  no  estate  in  the 
premises  hj  virtue  of  the  verbal  conirael;  and  if  thev  can 
maintain  this  action,  their  right  to  do  so  aiust  rest  wholly  on 
the  license  to  enter,  followed  by  Aeir  possession  under  it. 
But  the  license  was  revocable  from  the  beginning,  and  was 
actually  revoked  on  the  evening  of  the  same  day  on  which  it 
was  given.  A  license  in  respect  to  real  estate  is  defined  to 
be,  ''An  authority  to  do  a  particular  act,  or  series  of  acte,  on 
another's  land,  without  possessing  any  estete  therein."  (2 
Bouv.  Law  Diet.,  46,  Tit.  ''Licenser  1  Washb.  on  Real 
Property,  398,  side  page,  and  authorities  there  cited.)    And 
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the  general  rule,  as  settled  by  the  weight  of  authority,  is, 
that  an  execatorj  license  is  revocable  at  the  will  of  the 
licenser,  even  thoagh  the  licensee  has  expended  money  on 
the  faith  of  the  license,  and  that,  too,  without  refunding  the 
expenditure.  (2  Bouv.  Law  Diet.,  5;  1  Washb.  on  Ileal 
Property,  348;  11  Mass.,  433;  15  Wend.,  380;  10  Conn.,  378; 
23  Id.,  ^223;  3  Duer.,  355;  11  Mete.,  361;  2  Gray,  302;  24 
N.  Y.,  364;  13  Id.,  264;  4  John.,  418;  3  Wise.,  117;  13 
Mees.  &  W.,  Exch.,  838;  38  Eng.  L.  and  E.,  489;  5  Bam. 
&  A.,  L) 

But  the  effect  of  an  executed  or  partially  executed  license,  * 
though  reyoked,  is  to  excuse  the  licensee  from  liability  for 
acts  done  properly  in  pursuance  thereof,  and  their  conse- 
quences; but  the  revocation  puts  an  end  to  the  license,  and 
no  further  acts  can  be  justified  under  it.  (2  Bouv.  L.  D.  45 
and  authorities  there  cited.)  Applying  these  principles  to 
the  license  under  consideration,  it  results  that  the  entry  of 
the  plaintiffs  under  the  license,  and  their  possession^  was 
lawful  so  long  as  the  license  continued  in  force;  but  when  it 
was  reyoked,  their  right  to  the  possession  ceased,  and  the 
defendants  were  entitled  to  re-enter,  if  they  could  do  so 
peaceably.  The  proof  shows  that  they  did  re-enter  peacea- 
oly  and  without  force  or  yiolence,  and  their  entry  was  not 
unlawful. 

The  complaint,  howeyer,  charges  that  the  defendants,  dur- 
ing the  temporary  absence  of  the  plaintiffs,  entered,  ''  with 
a  strong  hand  and  force,"  and  haye  kept  and  retained  the 
possession  '^  by  force  and  with  a  strong  hand.*' 

The  proof,  howeyer,  shows  that  the  entiy  was  peaceable 
and  without  force.  But  after  thus  obtaining  the  possession, 
the  defendants,  on  the  following  morning,  refused  to  permit 
the  plaintiffs  to  enter.  And  it  is  suggested  ihat  this  made 
out  a  case  of  forcible  entry  under  the  second  subdivision  of 
Sec.  1159  of  the  Code  of  Ciyil  Procedure,  or  of  a  forcible 
detainer  under  the  first  subdiyision  of  Sec.  1160.  If  this 
construction  of  the  statute  be  correct,  it  would  result  that  if 
one  be  peacefully,  but  unlawfully,  in  the  possession  of 
another's  dwelling  house,  and  if  the  true  owner,  in  the  ab- 
sence of  the  occupant,  peacefully  and  wiiliout  yiolence  or 
thxeatSy  regain  the  possession  of  his  own  property  and  then 
refuses  to  permit  the  intruder  to  re-enter,  he  would  be  guilty 
of  a  forcible  entry  under  Subdiyision  2  of  Section  1159,  or 
of  a  forcible  detainer  imder  the  first  subdiyision  of  Section 
1160.  But  the  statute  was  not  intended  to  apply  to  such  a 
case.  The  Forcible  Entry  and  Detainer  Act  of  1866,  con- 
tained proyiBions  identical  with  those  aboye  quoted  from  the 
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Code  of  Civil  Procedure;  and  the* ease  of  Potoell  yb*  Lane^ 
(45  Cal.,  677,^  involved  a  consideration  of  those  provisions. 
In  that  case  tne  defendant  was  the  owner  of  a  tract  of  land, 
on  which  was  a  vacant  house,  into  which  the  plaintiff  entered 
without  right,  and  continued  in  peaceable  occupation  of  it 
for  several  months.  During  the  absence  of  the  plaintiff,  the 
defendant  entered  peacefully  and  removed  the  plaintiff's  fur- 
niture from  the  bxulding.  On  the  return  of  the  plaintiff  the 
defendant  refused  to  permit  her  to  enter,  and  she  thereupon 
brought  an  action  for  a  forcible  ent^rj  and  a  forcible  detainer; 
and  we  held  that  the  action  could  not  be  maintained.  There 
is  no  difference  in  principle  between  that  case  and  this,  on 
the  point  now  under  consideration. 

On  the  facts  disclosed  by  the  record,  the  verdict  and  judg- 
ment should  have  been  for  the  defendants,  and  the  motion 
for  a  new  trial  ought  to  have  been  granted. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial.     Remittitur  forthwith. 

I  concur:  .  « 

McKlNBTRT,  J. 

(Mr.  Chief  Justice  Wallace  did  not  express  an  opinion  in 

this  case.) 


[FUed  November  4,  1879.] 


[No.  6172,] , 

THE  PEOPLE  EX  rel.  J.  G.  MURPHY 

vs.  '      • 

8HIPPEE,  McKEE  &  CO. 

ASBBSSHKNT  OF  MiOBATOBT  StOGK — ^DlMAMD  VQ&^TATIMBMT  AS  TO  BSMOVAL. — 

Under  the  act  of  March  16,  1874,  "to  regulate  the  aaseaBment  of  mi- 
gratory stock,"  the  Assessor  must,  when  he  makes  the  assessment,  de- 
mand A  statement  from  the  owner  of  migratory  stock',  as  to  whether 
the  stock  will  be  removed  from  the  cotmty  during  the  year;  and  unless 
such  demand  be  made,  the  duty  of  making  the  statement  is  not  im- 
posed upon  the  owner,  whether  at  the  time  of  making  the  assessment 
he  shall  have  decided  to  remoye  the  stock  or  shall  Bul»equenty  decide 
to  do  so.-  -£l»TOB. 

Appeal  from  the  District  Court  of  the  Sixteenth  Judicial 
District,  Mono  County. 

The  action  was  brought  upon  the  information  of  J.  C. 
Murphy  to  recover  a  penalty  of  $500,  under  the  act  of  March, 
1874,  (Stats.  1873-4,  p.  37^,)  for  removing  6000  head,  of 
sheep  into  Mono  County  in  June,  1876,  after  they  had  been 
assessed  to  the  defendants  in  Fresno  County,  the  defendants 
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baving  made  no  crtateMeiit  to  tlie  Atteftsor  of  their  intention 
to  remove  the  sheep,  or  of  the  fact  that  Ihey  had  been  re- 
moved into  Mono  County.  The  Court  found  that  the  Asses- 
sor did  not  demand  the  statement  at  the  time  of  making  the 
assessikieni  Judgment  was  rendered  for  the  plaintms|  and 
the  defendants  appealed. 

J.  H,  Budd  (t  oonSj  for  Appellants. 

T.  W.  W.  Davies  and  Oeo.  If,  Whitmany  for  Bespondent. 

By  the  Coubt. 

The  first  section  of  the  Act  under  which  the  present  action 
— in,  the  nature  of  a  qui  tarn  action — ^was  brought,  reads  as 
follows:  "Whenever  the  Assessor  assesses  any  live  stocky 
he  must  demand  of  the  person  who  gives  him  a  list  thereof 
a  statement  under  oath  showing:  Pirst — ^Whe&er  such 
stoek,  or  any  part  thereof,  will,  during  the  year  for  which 
such  assessment  is  being  made,  be  moved  to  another  coun^ 
lor  pasturage,  and  if  such  removal  is  to  be  made;  second, 
the  county  to  which  such  stock  will  be  taken;  and  ^ird,  the 
number,  kind  and  value  thereof;  provided,  that  should  such 
person  at  the  time  of  assessment,  not  have  determined  to 
remove  such  stock,  and  afterwards  should  inake  such  re- 
moval, it  fihBil  be  lawful  for  him  to  make  the  statement  to 
Ae  Assessor  of  the  oountyfrom  which  such  stock  was  removed, 
as  in  this  section  provided,  through  the  United  States  mail.** 
(State.  187»^,  p.  376.) 

The  jmwigo  is  to  the  effect  thai  if  the  owner  of  any  live 
stock  shall  determine  to  remove  the  same  to  another  county 
after  the  assessment  is  made,  he  may  make  to  the  Assessor, 
through  the  United  States  mail,  the  statement  which  he  is 
i^uired  to  make  at  the  time  of  the  assessment  on  the  de- 
mand of  the  Assessor,  if  he  shall  then  have  determined  on 
such  removal.  But  the  circumstance,  that  the  owner  shall 
have  decided  to  remove  his  stodc  subsequent  to  the  assess* 
ibent  does  not  r^ieve  tiie  Ailsessor  of  the  duty  of  demand- 
ing of  tiie  owner  the  statement  set  forth  in  the  section. 
Whether  the  owner  has  already  determined  to  remove  his 
Uve  stock  when  he  gives  in  a  list  of  it  to  the  Assessor,  or 
shall  subsequently  determine  to  remove  it,  the  duty  of  mak- 
ing the  statement  is  not  imposed  on  him  unless  the  Assessor 
demanded  the  statement  when  the  list  was  given,  or  assess- 
ment made.  The  Court  below  found  that  no  demand  for  the 
statement  was  made  by  the  Assessor.  Judgment  should, 
therefore,  have  gone  for  defendant. 

Judgment  reversed  and  cause  remanded,  with  directions 
to  the  Court  below  to  enter  judgment  for  defendant.  Be- 
mittitur  forthwiA. 


282  Tee  Paodio  C!oAfls  Iaw  Jovhraiu 


fFUed  November  7,  1879.1 


[No.  6277.1 
DAYTD  POBTEB  m  CHRISTIAN  MULL 


(  I 


MoBTQAOB  MUST  Bc  IN  WBimfo — A  mortgage  lien  upon  real  estate  can  be 
created  only  by  an  instniment  in  writing,  execnted  with  the  foimalitiiMi 
required  in  case  of  a  grant  of  real  property. 

FxiTDiNo  NOT  SusTAiNSD  BT  Etidencn — A  finding  that  an .  agreement  waa 
made  creating  a  lien  on  real  property,  is  not  sustained  by  the  cTidence 
if  it  appears  that  the  agreement  was  entirely  verbal. — Editob. 

Appeal  from  the  District  Court  of  the  Fifth  jodioial  Dis- 
tric^,  San  Joaquin  Oountj. 

The  action  was  brought  to  foreclose  a  mortgage  made  by 
the  defendant  and  George  KroeckeL  to  plaintiff,  September  a^ 
1876,  to  secure  the  payment  of  a  joint  mdebtednesa  of  $3,000 
and  interest.  The  limd  (320  acres  in  San  Joaquin  Couniy) 
was  purchased  by  the  defendant  and  Kroeckel  in  1871, 
from  one  Tarr  for  $8,000.  One  half  of  the  purchase 
money  was  paid  in  cash  at  the  time,  each  contributing 
one  half  thereof,  and  the  payment  of  the  remainder 
was  secured  by  a  mortgage  giyen  by  them  to  Tarr,  who 
executed  a  deed  to  them.  In  1873,  Muller  wenl  on  ibt 
land  to  farm  it,  under  a  yerbal  aoreement  between  him 
and  Elroeckel  that  Muller  should  haye  the  support  of 
himself  and  family  from  the  proceeds  of  the  land,  and  there* 
after  the  net  proceeds  of  the  grain  raised  on  the  land  should 
be  applied  towards  the  payment  of  said  mortgage  debt. 
Muller  farmed  the  land  under  this  agreement,  and  on. the  2d 
day  of  Sepember,  1875,  all  of  ihe  interest  then  due  on  said 
mortgage  debt,  and  $1,000  of  the  principal  haying  been  paid 
from  said  net  proceeds  pur^uuxt  ^to*  said  joint  agreement, 
and  Tarr  wishmg  the  balance  of  the  purchase  mouOT,  $3,000, 
Muller  and  Kroeckel  borrowed  from  plaintiff  $3,000,  and 
and  therewith  paid  and  satisfied  the  said  mortgage  to  Tarr, 
and  to  secure  the  payment  of  said  $3,000,  they  made  to 
plaintiff  their  joint  note  and  the  mortgage  on  which  this 
action  was  brought.  Before  the  ^ying  of  the  mortgage 
sought  to  be  foreclosed  in  this  notion,  Kroeckel,  on  the 
28th  of  February,  1874,  made  to  plaintiff  a  note  for  $4,000 
(Kroeckel's  indiyidual  debt)  and  a  mortgage  on  his  undiyided 
one  half  of  the  land  to  secure  the  payment  of  the  same.  In 
September,  1876,  this  note  became  due,  and  an  action  to 
foreclose  was  commenced,  during  the  pendency  of  which, 
Noyember  9,  1876,  Kroeckel  being  insolyent,  and  acting 
upon  the  adyice  of  the  defendant,  conyey^d  his  one  half  in- 
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tereat  in  the  limd  to  the  plaintiff  for  a  Bnfficient  consideration 
to  pay  his  indebtedness  to  the  plaintiff,  except  as  to  the 
ISyOQO  note  of  September  2,  1876.  £roeckel  was  insolvent 
at  the  time,  and  remained  so  nntil  he  died  in  August,  1877. 
The  defendant  continued  to  ifiirm  the  land  under  his  parol 
agreement  with  £roeckeI,  and  on  November  9,  1876,  when 
the  conveyance  to  plaintiff  was  made  by  £roeckel  there  were 
260  acres  of  the  land  sowed  to  srain.  A  parol  agreement 
was  then  made  between  the  plaintiff  and  the  defendant, 
under  which  the  defendant  remained  oq  the  fa)rm  and  paid 
the  plaintiff  one  eighth  of  t&e  grain  raised  on  the  land  dur- 
ing the  season  of  1876-7.  There  was  evidence  ajso,  that  at 
the  same  time,  in  consideration  of  this  favorable  ar]:ange* 
ment,  the  defendant  agreed  verbally  to  be  responsible  for  Sie 
payment  of  the  whole  sum  to  become  due  upon  the  $3,000 
note.  When  the  note  becaloQe  due,  the  defendant  tendered 
the  plaintiff  11,680 — one  half  the  amount  thereof,  principal 
and  mterest — and  demanded  the  canceling  of  the  note  and 
mortgage.  The  plaintiff  Daiused  to  accept  the  money  upon 
such  terms,  claiming  that  thee  defendant  had  agreed  to  pay 
the  whole,  and  that  nis  half  of  the  land  should  be  subject  to 
the  mortgage  therefor.  The  defendant  refused  to  pay  more 
than  the  sum  tendered,  and  this  action  was  brought  to  re* 
cover  the  full  amount  due  upon  the  note  and  mortgage,  and 
to  enforce  the  mort^^e  lii^n  thereof.  Judgment  was  ren- 
dered for  the  plainti^  and. the  defendant  appealed. 

J.  H.  Bum   dt  Sorm^  Jor  Appellant,  (cited  Civ.  Code, 
Sections  2920  and  2922. 

U.  S.  PiJMfury^  for  Be^ipondent. 

When  two  or  more  persons  unite  in  a  mortgage  of  their 
several  interests  or  parcels  of  land,  each  of  said  contracts  or 
parcels  is  liable  for  the  whole  debt.  (Cummings  vs.  WSUiams^ 
1  Sand.  Ch.,  26;  Couiant  vs.  Senxm,  3  Barb.,  128,  143; 
Crafts  vs.  Crafts,  13  Gray,  361-2^;  Tayhr  vs.  Porter,  7 
Mass.,  364,  3M;  fi'fewws  Vs..  Cloopcr,  1  Johns.  Ch.,  427.)  The 
agreement  of  the  defendaoit  to  pay  the  whole  debt  was  valid, 
even  if  the  property  had  not  already  been  bound  for  the 
whole.  Morgan  vs.  Overman  8.  M*  Co.^  (37  Cal.,  634).  De- 
fendant could  waive  his  equiigr  of  redemption  as  to  Kroeckers 
interest  in  the  premises,  and  anv  rights  he  might  assert 
a^^ainst  the  plaintiff  by  iseason  of  his  position  as  mortgagor 
with  Eroeckel,  and  havii^  agreed,  for  a  valuable  consider- 
ation, to  the  conveyance  of  Kroeckers  interest  to  plaintiff  to 
satisfy  a  prior  lien,  and  having  also  agreed  to  paj  the  mort- 
gage in  question,  he  is  now  estopped  from  raising  any  ob- 
jection to  such  conveyance,  or  to  pay  this  mortgage.     One 
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who  accepts  the  terms  o{  an  agntethenty  aiid  aeCs  i^on  ft  and 
receives  tne  benefits,  must  accept  ihe  sametn  Mo;  lie  cannot 
accept  part  aikd  reject  the  rest.  {Bigdow  on  Etioppd.  611, 614 ; 
Bodman  vs.  Olark,  46  N.  T.,  367;  Morris  ys.  Bex/ord,  18  N. 
T.,  552;  Somes  vs.  I^ooc?,  9  Johns.,  416;  BapdUxB*  SiewoH, 
27  N.  T.,310j  Palmer  ^^.  SmUh,  10  N-  Y.,  308;  Bme  ▼»• 
Hmriquea,  13  Wend.,  240. 

By  thk  Coubx. 

At  the  time  of  the  arrangement  betw^^i  Porter,  Kroeckel 
and  Muller,  the  whole  land  was  subject  to  the  lien  of  the 
mortgage  in  suit.  The  arrangement  was  to  the  effect  that 
Kroeckel  should  convey  to  PoHier  lus  undivided  half  of  the 
lands,  that  Porter  should  satify  the  two  notes  and  mortgages 
given  by  Kroeckel  to  Porter,  and  that  Muller  should  be  re- 
sponsible for  the  whole  of  the  amount  due  upon  the  note  and 
mortga^  in  suit,  and  that  the  mortgage  shoxdd  b^  a  lien 
upon  his  half  of  the  lands,  and  that  me  half  of  the  lands  con- 
veyed by  Kroeckel  to  Porter  should  not  be  chargeable  there- 
with. 

That  agrsement  was  virtually  Ute  imposition  of  an  additional 
mort^pge  lien  upmi  the  lands  of  Muller;  and  within  the 
meaning  of  Seoticm  2932  of  the  Civil  Oode,  such  lien  can  be 
created  only  by  an  instrument  in  writing,  executed  with  the 
formalities  required  in  case  of  grant  of  real  property.  It 
was  not  jproven  that  the  alleged  agreement  was  made  in  writ- 
ing, but  it  appears  to  have  been  entirely  verbal,  and  therefore 
the  finding  that  the  alleged  agreemenf  was  made  is  not  sus- 
tained by  the  evidence. 

Jud^ent  and  order  reversed,  and  cause  remand^  for  a 
new  tnal.    Bemifttitur  forthwith. 


pPiled  November  4,  1879,] 

Y^o.  6,131,1 
A.  OBOTEFEin)  and  AABON  BELL, 

TS, 

OHBISTOPHEE  UI/TZ. 

Tony  AflBiflURinv— ITnder  Sections  362$,  3635,  3636,  and  3650,  it  is  the  doty 
of  th«  Ansesioir  to  Irteertaiii  the  name  of  the  owner  of  each  piece  or 
pavoel  of  property,  aiid  to  aMew  it  to  Mm>  or  failiiig  to  ascertain  ^0 
name  of  the  owner,  to  ais^ta  ii  to  "naknown  ownani."  An  nwcca 
ment  to  "  D.  B.  M.  and  all  owners  and  claianaBta  knoirn  99  ni^known  " 
is  Toid. — fitonxMi.l 

Appeal  from  the  District  Oourt  of  the  Ninth  Judicial  Dis* 
irict  Shasta  pountj. 
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The  action  was  ejectment,  and  the  plaintiff  relied  upon  a 
tax  deed  and  certificate  of  sale  from  which  it  appeared  that 
the  assessment  had  not  been  made  to  the  owners  nor  to  un- 
known owners,  but  to  **  D.  B.  Matlock,  and  to  all  owners 
and  claimants  known  and  unknown/'  Judgment  was  ren- 
dered for  the  plaintiffs  and  the  defendant  appealed. 

A,  P.  Catlin  and  J,  T.  Matlock  for  Appellant. 

Cited  Political  Code,  Sections  3628,  3636,  3636  and 
3660,  Crawford  vs.  Schmidt^  47  Cal.  617;  People  vs.  Whipdky 
47  Cal.  691;  People^fB.  Hancock,  48  Cal.  631,  Kdsey  vs.  Ab- 
bott, 13  Cal.  609.  •  f  ^ 

Haymond  dk  Allen,  and  Clay  W.  Thylor  for  Bespondents. 

By  the  CotJRT. 

The  Political  Code  declares,  (Section  3628)  "The  Assessor 
must  ascertain  the  names  of  ^.11  taxable  persons  and  all  prop- 
erty in  his  county  subject  to  taxation,'*  and  requires,  (Sec- 
tion 3660)  that  ofiSoer  to  prepare  an  assessment  book,  in 
which  must  be  specified  ''in  separate  columns  under  the 
appropriate  heading,  first  the  name  of  the  person  to  whom 
the  properly  is  assessed.  *  *  *  *  By  sections 
3636  ana  3636,  it  is  provided  that  **  if  the  owner  or  claimant 
of  any  property  is  unknown,"  the  property  must  be  assessed 
"to  unknown  owners." 

The  first  duty  of  the  Assessor  under  these  provisions  is  to 
ascertain  the  name  of  the  owner  of  each  piece  or  parcel  of 
property,  and  to  assess  iVio  him;  his  second — if  he  fails  to 
ascertain  the  name  of  the  owner — is  to  assess  it  to  "un- 
known owners."  -  It  follows  that  the  assessment  to  "  D.  B. 
Matlock  and  all  owners  and  claimants  known  or  unknown,  " 
was  void.  This  view  is  upheld  by  KeUey  vs.  Abbott,  13  Cal. 
eOQ;  Smith  vs.  DaviB,  30  Cal.  637;  Plainer' ys.  Davis,  32 
Cal.  328,  and  by  other  decisions  of  this  Court. 

Jud^ent  and  order  reversed  and  cause  remanded  for  a 
new  tnal.     Bemittitur  forthwith. 

[Piled  November  20,  1879.] 

[No.  6173.] 

JOHN  P.  McKlSSICK 

vs. 

P.  E.  CANNON  AND  OEOEGE  POWERS. 

MoBTOAos — SnFCTiATTOH  AS  TO  MATVBrTT  OF  Dkbt.  A  stltmlatlon  m  a  mort- 
gage to  the  effect  that  if  the  interest  on  the  promissory  notes  be  not 
'  paid  when  the  same  becomes  dne,  as  in  the  notes  mentioned,  then 
both  the  principal  and  interest  shall  be  deemed  and  taken  to  be  due 
and  pajable,  and  proceedings  may  forthwith  be  had  for  the  recoTezy 
thereof,  is  valid  and  not  repugnant  to  the  terms  of  the  notes,  which 
provide  for  the  payment  ol  the  ptindpal  saim  at  a*day  certain,  with 
interest  payable  annually. 
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Appeal  £rom  the  District  Court  of  the  Twenty-first  Judi- 
cial District,  Lassen  County. 

Action  to  foreclose  a  mortgage  giyen  to  secure  the  pay- 
ment of  three  promissory  notes.  Judgment  was  rendered 
dismissing  the  action  as  to  the  foreclosure,  and  retaining  it 
only  for  tne  purpose  of  reforming  the  mortgage.  The  plaintiff 
appealed.     The  other  facts  are  stated  in  the  opinion. 

uohn  8*  Chapmariy  for  Appellant. 

E,  V.  SpetuxT  and  (7.  MtvU^key^  for  Bespondents. 

BttheCoubt: 

On  two  of  the  three  notes  mentioned  in  the  mortgage,  the 
interest  is  payable  annually,  and  if  not  so  paid)  it  is  to  draw 
interest  at  the  same  rate  as  the  princi])al.  The  mortgage 
contains  a  stipulation  to  the  effect  that  if  the  principiu  or 
interest  shall  not  be  punctually  paid  when  the  same  becomes 
due,  as  in  the  promissory  notes  knentioned,  then  the  principal 
sum  and  interest  shall  be  deemed  and  be  taken  to  be  whmly 
due  and  payable,  and  proceedings  may  be  taken  for  the  re- 
covery tnereof.  This  stipulation  in  the  mortgage  was 
printed,  while  the  copies  of  the  notes  were  in  writing.  If 
the  stipulation  is  valid — that  is,  if  it  is  not  repugpant  to  the 
terms  of  the  notes — the  action  was  not  prematurely  brought, 
and  the  Court  erred  in  dismissing  it.  so  far  as  it  related  to 
the  foreclosure  of  the  mortgage,  and  retaining  it  only  for  the 
purpose  of  the  reformation  of  the  mortgage. 

Stipulations  of  that  character  are  ureauentlj^  found  in 
mortgages,  and  they  cannot  be  justly  regaraed  as  inconsistent 
with  the  promissory  notes  intended  to  b^  secured.  The 
promissorv  notes  thus  secured  may  not,  and  it  is  not  requi- 
site that  tney  should  contain  all  the  terms  of  the  agreement 
made  by  the  parties.  Stipulations  to  the  effect  that  taxes 
and  assessments  paid  by  the  mortgagee  shall  be  added  to  the 
principal  pum,  bear  the  like  rate  of  interest,  and  become 
payable  at  the  same  time,  are  valid,  and  are  not  repugnant 
to  the  terms  of  ihe  notes  though  not  therein  mentioned. 
There  is  no  better  reason  for  holding  that  the  stipulation  in 
this  case  is  invalid  on  the  ground  suggested,  than  there 
would  be  to  hold  that  a  stipumtion  is  invalid  as  repugnant  to 
the  promissory  note  that  provides  that  if  the  note  is  not  paid 
within  a  specified  time,  wnich  will  occur  after  the  maturity 
of  the  note,  the  mortgagee  may  institute  proceedings  for  the 
sale  of  th§  mortgaged  premises.  See  Whiicher  vs.  WM, 
(U  Cal.,  127.) 

The  order  of  the  Court  dismissing  the  action,  except  in  so 
far  as  it  sought  for  a  reformation  of  the  mortgage,  is,  in  our 
opinion,  erroneous. 

Judgment  "reversed  and  cause  remanded.  Bemittitur 
forthwith. 


Mxlxt  ^u»t  ^m  l0utnal 


Vol.  4.  December  6,  1879.  No.  15. 


Current  Topics. 


The  Debris  case  will  appear  in  our  next  namber.  This  is 
an  important  opinion  on  a  question  of  misjoinder  of  parties 
defendant,  and  on  account  of  the  great  interests  inyolved  in 
the  case,  was  ai^ed  by  able  counsel  on  either  side. 


We  have  in  hand  for  publication  the  recent  decision  of  the 
Supreme  Court  of  the  United  States  upon  the  question  of 
taxation  of  mortgages.  It  has  been  crowded  from  our  col- 
umns by  other  important  matters. 


The  opinions  of  Judge  Evans,  of  the  Fourth  District 
Court,  in  this  number,  upon  questions  of  practice,  will  be 
highly  appreciated  by  the  bar.  These  are  matters  of  incal- 
culable aid  to  the  profession,  and  we  are  greatly  indebted  to 
him  for  permission  to  place  them  before  our  patrons. 


The  case  of  Laf argue  vs.  Harrison  et  aZ.,  opinion  by  Judge 
Thornton,  of  the  Twenty-third  District  Court,  touching  the 
question  of  privileges  in  letters  of  credit,  is  one  of  great 
commercial  interest.  It  will  be  found  on  another  page  of 
this  issue. 


A  FULL  text  of  the  Trade-mark  decision  appears  in  this 
issue.  The  Court  held  that,  notwithstanding  the  unconstitu- 
tionality of  the  act  of  Congress  in  relation  to  trade-marks, 
such  property  is  protected  under  the  common  law.  Just  how 
far  our  own  State  laws  control  such  matters  we  are  not  able 
to  say,  but  hope  this  valuable  property  will  be  completely 
protected  without  further  legislation  concerning  it. 
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Supreme  Court  of  the  United  States. 


UN00N8TITUTI0NALITT  OF  THE  TBASE-KABK  LAW. 


[Nos.  706,  711  and  719.] 

OcTOBEB  Tkbm,  1879. 
UNITED  STATES,  Plaintipfs,  vs.  EMIL  STEFFENS. 

UNITED  STATES,  Plaintifpb,  vs.  ADOLPH  WITTEMAN. 

On  certificates  of  division  in  opinion  hettveen  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York. 

UNITED  STATES,  Plaintiffs, 

vs. 

W.  W.  JOHNSON,  T.  E.  MoNAMABA  and  N.  S.  BEEDEB. 

On  a  certificate  of  division  in  opinion  hettveen  the  Jxulges  of  the 
Circuit  Court  of  the  Uniiea  States  for  the  Southern  District 
of  Ohio. 

Del endfuitB  being  indicted  for  Tiolations  of  the  ciYil  and  criminal  statutea  of 
the  United  States  for  the  protection  of  trade-marku,  the  Cironit  Judges 
of  the  Courts  where  the  indictments  were  pending  wore  divided  in 
opinion  as  to  the  constitutionality  of  those  laws,  and  certified  that  di- 
ridon  to  the  Supreme  Court.     Held  by  that  Court: 

1.  That  property  in  trade-marks  has  long  been  recognized  and  protected  by 

the  common  law  *and  by  the  statutes  of  the  States,  and  does  not  owe 
its  existence  to  the  Act  of  Congress  proYiding  for  their  registration  in 
the  Patent  Office. 

2.  That  a  trade-mark  ia  neither  an  inyention  or  discovery,  nor  the  writing  of 

an  author  within  the  meaning  of  the  clause  of  the  Constitution  in  re- 
gard to  securing  to  authors  and  inventors  the  exclusive  use  of  their 
writings  and  discoveries. 

3.  That  as  a  regulation  of  commerce,  if  trade-marks  can  in  any  case  be  the 

subject  of  Congressional  action,  that  action  is  limited  by  the  Constitu- 
tion to  their  use  in  '*  commerce  with  foreign  nations,  among  the  sev- 
eral States  and  with  the  Indian  tribes." 

4.  That  the  legislation  of  Congress  in  regard  to  trade-marks  contains  nothing 

in  its  terms  or  in  its  essential  character  which  looks  to  a  regulation 
thus  limited,  but  in  its  language  it  embraces,  and  was  intended  to  em- 
brace all  commerce,  including  that  between  citizens  of  the  same  State. 

5 .  As  the  statute  is  so  framed  that  it  is  impossible  to  separate  that  which  has 

reference  to  commerce  within  its  control  and  that  which  is  not,  and  as 
Congress  certainly  did  not  intend  to  pass  the  limited  registration  law 
which  such  a  construction  would  imply,  the  whole  legislation  must  fall  as 
being  void  for  want  of  constitutional  authority. 

Mr.  Justice  Milleb  delivered  the  opinion  of  the  Court: 

The  three  cases  whose  titles  stand  at  the  head  of  this 
opinion  are  criminal  prosecutions  for  violati<m  for  what  ia 
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known  as  the  trade-mark  legislation  of  Confess.  The  first 
two  are  indictments  in  the  Southern  District  of.NewYork^ 
and  the  last  is  an  information  in  the  Boatbeni  District  of 
Ohio.  In  all  of  them  the  judges  of  the  Circuit  Courts  in 
which  thej  are  pending  have  certified  to  a  dilSerence  of 
opinion  on  what  is  substantially  the  same  question,  namely, 
are  the  acts  of  Congress  on  the  subject  of  trade-marks  founded 
on  any  rightful  auuiority  in  the  Constitution  of  the  United 
States. 

The  entire  legislation  of  Congress  in  regard  to  trade-marks 
is  of  very  recent  origin.  It  is  first  seen  in  sections  seyenty- 
seven  to  eighty-four,  inclusive,  of  the  Act  of  July  8,  187(), 
entitled  **  An  act  to  revise,  consolidate,  and  amend  the  stat- 
utes relating  to  patents  and  copyrights.'*  The  part  of  this 
act  relating  to  trade-marks  is  embodied  in  chapter  two,  title 
sixty,  sections  4,987  to  4,947  of  the  Bevised  Statutes. 

It  is  Inifficient  at  present  to  say  that  therjr  provide  for  the 
registration  in  the  Patent  Office  of  any  device  in  the  nature  dt 
a  trade-mark  to  which  any  person  has  by  usa^e  established 
ftn  exclusive  right,  or  which  the  person  so  registering  intends 
to  appropriate  by  that  act  to  his  exclusive  use ;  and  they  make 
the  wrongful  use  of  a  trade-mark,  so  registered,  by  any  other 
person,  without  the  owner's  permission,  a  cause  of  action  in 
a  civil  suit  for  damages.  Six  years  later  we  have  the  Act  of 
August  14,  1876  (19  U.  S.  Statutes,  141),  punishing  by  fine 
and  imprisonment  the  fraudulent  use,  sale  and  counterfeiting 
of  trade-marks  registered  in  pursuance  of  the  statutes  of  the 
United  States,  on  which  the  informations  and  indictments 
are  founded  in  the  cases  before  us. 

The  right  to  adopt  and  use  a  symbol  or  device  to  distinguish 
the  goods  or  property  made  or  sold  by  the  person  whose 
mark  it  is,  to  the  exclusion  of  the  use  of  that  symbol  by  all 
other  persons,  has  been  long  recognized  hj  the  common  law 
and  chancery  courts  of  England  and  of  this  country,  and  by 
the  statutes  of  some  of  the  States.  It  is  a  property  right  for 
which  damages  may  be  recovered  in  an  action  at  law,  and  the 
violation  of  which  will  be  enjoined  by  a  court  of  equity, 
witii  compensation  for  past  infringement.  This  property  and 
the  exclusive  right  to  its  use  were  not  created  oy  the  act  of 
Congress,  and  do  not  now  depend  upon  that  act  for  their  en- 
forcement«  The  whole  system  of  trade-mark  property  and 
the  civil  remedies  for  its  protection  existed  long  anterior  to 
the  act  of  Congress  and  remain  in  full  force  since  its  passage. 

These  propositions  are  so  well  understood  as  to  need  no 
oitarion  of  authorities  or  elaborate  argument  to  prove  &em. 

The  property  in  trade*marks  and  the  right  to  their  exclus- 
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ire  use,  resting  on  the  laws  of  the  States  in  the  saxne  mannei^ 
that  other  property  does,  and  depending,  like  the  japreat  body 
of  the  rights  of  person  and  of  property,  for  their  security 
and  protection  on  those  laws,  the  power  of  Congress  to  legis* 
late  on  the  subject^  to  establish  the  conditions  on  which  these 
rights  shall  depend,  the  period  of  their  duration,  and  the 
legril  remedies  for  their  protection,  if  such  power  exists  at  all, 
must  be  found  in  some  clause  of  the  Constitution  of  the 
United  States,  the  instrument  which  is  the  source  of  sll  the 
powers  that  Congress  can  lawfully  exercise. 

In  the  argument  of  these  cases  this  seems  to  be  conceded, 
and  the  advocates  for  the  validity  of  the  acts  of  Congress  on 
this  subject  point  to  two  clauses  of  that  instrument,  in  one 
or  in  botli  of  which,'  as  they  assert,  sufficient  warrant  may 
be. found  for  this  legislation. 

The  first  of  these  is  the  eighth  clause  of  section  ei^ht  of 
the  first  article  of  the  Constitution.  That  seetion,  manifestly 
intended  to  be  an  enumeration  of  the  powers  expressly 
granted  to  Congress  and  closing  with  the  declaration  of  a 
rule  for  the  ascertainment  of  such  powers  as  are  necessary 
by  way  of  implication  to  carry  into  efficient  operation  those 
expressly  given,  authorizes  Congress,  by  the  clause  referred 
to,  <<to  promote  the  progress  of  science  and  useful  arts,  by 
securing  for  limited  times,  to  authors  and  inventcMM,  the 
exclusive  right  to  their  respective  writings  and  discoveries." 

As  the  first  and  only  attempt  by  Congress  to  regulate  the 
right  of  trade-marks  is  to  be  found  in  the  act  to  which  we 
have  referred,  entitled  ''An  act  to  revise,  consolidate,  and 
amend  the  statutes  relating  to  patents  and  copyrights^''  terms 
which  have  long  since  become  technical  as  refenmg,  the  one 
to  inventions  and  the  other  to  writings  of  authors,  it  is  a 
reasonable  inference  tiiat  this  part  of  the  statute  also  was,  in 
the  opinion  of  Congress,  an  exercise  of  the  power  found,  in 
that  clause  of  the  Constitution.  It  may  also  be  safely  as* 
sumed  that  until  a  critical  examination  of  the  subject  in  the 
Courts  became  necessary,  it  was  mainly  if  not  wholly  to  this 
clause  that  the  advocates  of  the  law  looked  for  its  support. 

Any  attempt,  however,  to  identify  the  essential  oharacter- 
istics  of  a  trade^mark  with  inventions  and  discoveries  in  the 
arts  and  sciences,  or  with  the  writings  of  authors,  will  show 
that  the  effort  isaurrounded  with  insurmountable  difflcultiea. 

The  ordinary  trade-mark  has  no  necessary  relation  to  in* 
vention  ot  discovery.  The  trade-mark  recognized  by  the 
common  law  is  generally  the  growth  of  a  considerable  period 
of  use,  rather  than  sudden  invention.  It  is  often  the  result 
of  ac^dent  rather  than  design,  and  when  under  the  act  of 
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Con^press  it  is  sought  to  establudi  it  by  registration,  neither 
originality,  inyention,  discovery,  science  or  art  is  in  any  way 
essentiai  to  the  right  oonfeired  by  that  act.  If  we  sliould 
endeavor  to  classify  it  under  the  head  of  writing  of  authors, 
the  objections  are  equally  strong.  In  this,  as  in  re^rd  to 
inventions,  there  is  required  originality.  And  while  the 
word  tmitinff8  may  be  liberally  construed,  as  it  has  been,  to 
include  original  desi^s  for  engravings,  prints,  etc.,  it  is 
only  such  as  are  original,  and  are  founded  in  the  creative 
powers  of  the  mind.  The  writings  which  are  to  be  protected 
are  Me  fruUs  of  inieUedual  labors  embodied  in  the  form  of 
books,  prints,  engravings,  and  the  like.  The  tradennark 
may  be,  and  generally  is,  ilie  adoption  of  something  already 
IB  existence  as  the  distinctive  syiAbol  of  tine  party  using  it. 
At  common  law  the  exclusive  right  to  it  grows  out  of  the  uae 
of  it,  and  not  its  mare  adoption.  By  the  act  of  Congress 
this  oxchnive  right  attaches  upon  registration.  But  in 
neither  ease  does  it  depend  upon  novelty,  upon  invention,, 
upon  discovery,  or  upon  any  work  of  the  brain.  It  requires 
no  fsney  or  imatfination,  no  genius,  no  kborious  thought. 
It  is  simply  founded  on  priority  of  appropriation.  We  look 
in  vain  in  the  statute  for  any  other  qualitication  or  condition. 
If  the  sirmbol,  however  plain,  simple,  old,  or  well-know^, 
has  been  first  appropriated  hj  the  claiman«M  his  distinctive 
trade-mark,  he  may  by  registration  secure  the  ri^ht  to  its 
exclusive  use.  While  such  legislation  may  be  a  judicious 
aid  to  the  common  law  on  the  subject  of  trade-marks,  and 
may  be  within  the  competency  of  legislatures  whose  general 
powers  embrace  that  class  of  subjecte,  we  are  unable  to  see 
any  such  power  in  the  constitutional  pcpvision  concerning 
authors  and  inventors  and  their  writings  and  discoveries. 

The  other  clause  of  the  Constitution  supposed  to  supply 
the  requisite  authority  in  Congress,  is  the  tnird  of  the  same 
section,  which,  read  in  connection  with  the  granting  clause, 
is  as  follows: 

'^The  Congress  shall  have  power  to  regulate  commerce 
with  foreign  nations^  and  among  the  several  States,  and  with 
the  Indian  tribes.*' 

The  argument  is  that  the  use  of  a  trade-mark — ^that  which 
alone  gives  it  any  valuer-is  to  identify  a  particular  class  or 
qiuJit;  of  good/  »  the  manuf aota^  prSiace.  or  property 
of  the  person  who  puts  them  in  the  general  market  for  sale. 
That  the  sale  of  the  article  so  distmguished  is  commerce. 
Th^  the  trade-mark  is,  therefore,  a  useful  and  valuable  aid 
or  instrument  of  commerce,  and  its  regulation  by  virtue  of 
the  above  {Nrovision  of  the  Constitution  belongs  to  Congress, 
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and  that  the  act  in  question  is  a  lawful  exercise  of  this 
power. 

It  is  not  every  species  of  property  which  is  the  subject  of 
commerce,  or  which  is  used  or  even  essential  in  commerce, 
which  is  brought  by  this  clause  of  the  Constitution  within 
the  control  of  Congress.  The  barrels  and  casks,  the  bottles 
and  boxes  in  which  alone  certain  articles  of  commerce  are 
kept  for  safety  and  by  which  their  contents  are  transferred 
from  the  seller  to  the  buyer,  do  not  thereby  become  subjects 
of  Congressional  legislation  more  than  other  property.  Na- 
than vs.  Louisiana,  (8  How.,  73.)  In  the  case  of  j^anl  ys. 
Virginia,  (8  Wallace,  168,)  this  Court  held  that  a  policy  of 
insurance  made  by  a  corporation  of  one  State  on  property 
situated  in  another,  was  not  an  article  of  commerce,  and  did 
not  come  within  the  purview  of  the  clause  of  the  Constitu- 
tion we  are  consideni^^.  ''They  are  not,"  says  the  Court,* 
''  commodities  to  be  shipped  or  forwarded  from  one  State  to 
another,  and  then  put  up  for  sale."  On  the  other  hand,  in 
the  case  of  Almy  vs.  The  State  of  California,  (24  How.,  169,) 
it  was  held  that  a  stamp  duty  imposed  by  the  Legislature  of 
California  on  bills  of  lading  for  gold  ana  silver  &ansported 
from  any  place  in  that  State  to  another  out  of  the  State,  was 
forbidden  by  the  Constitution  of  the  United  States,  because 
such  instruments- were  a  necessity  to  the  transactions  o£  com- 
merce, and  the  duty  was  a  tax  upon  exports. 

The  question,  tnerefore,  whether  the  trade-mark  bears 
such  a  relation  to  commerce  in  general  terms  as  to  bring  it 
within  congressional  control,  when  used  or  applied  to  the 
classes  of  commerce  which  fall  within  that  control,  is  one 
which,  in  the  present  case,  we  propose  to  leave  undecided. 
We  adopt  this  course  because  when  this  Court  is  called  on 
in  the  course  of  the  administration  of  the  law  to  consider 
whether  an  act  of  Congress,  or  any  other  department  of  the 
Government,  is  within  the  constitutional  authority  of  that 
department,  a  due  respect  for  a  co-ordinate  branch  of  the 
Government  requires  that  we  shall  decide  that  it  has  trans- 
cended its  powers  only  when  that  is  so  plain  that  we  cannot 
avoid  the  duty. 

In  such  cases  it  is  msbuifestly  the  dictate  of  wisdom  and 
judicial  propriety  to  decide  no  more  than  is  necessary  to  the 
case  in  hand.  ThaJt  such  has  been  the  uniform  course  of  this 
Court  in  regard  to  the  statutes  passed  by  Congress  will  read- 
ily appear  to  any  one  who  will  consider  the  vast  amount  of 
JBurgument  presented  to  us  assailing  such  statutes  as  unconsti- 
tutional, and  will  count,  as  be  may  do  on  his  fingers,  the  in- 
stances in  which  this  Court  has  declared  an  act  of  Congress 
void  for  want  of  constitutional  power. 
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Oovemed  by  tbiB  view  of  our  dntj,  we  proceed  to  remark 
that  a  glance  at  the  commerce  clause  of  the  Constitation  dis- 
closes at  once  what  has  been  often  the  subject  of  comment  in 
this  Court  and  out  of  it,  that  the  power  of  regulation  there 
conferred  on  Congress  is  limited  to  commerce  with  foreign 
nations,  commerce  among  the  States,  and  commerce  with  me 
Indian  tribes.  And  while  bearing  in  mind  the  Uberal  con- 
struction, that  commerce  with  foreign  nations  means  com- 
merce between  citizens  of  the  United  States  and  the  citizens 
and  subjects  of  foreign  nations,  and  commerce  among  the 
States  means  commerce  between  the  indi-vidual  citizens  of 
different  States,  there  still  remains  a  very  large  amount  of 
commerce,  perhaps  the  largest,  which,  being  trade  or  traffic 
between  citizens  of  the  same  State,  is  beyond  the  control  of 
Congress. 

When,  therefore.  Congress  undertakes  to  enact  a  law, 
which  can  only  be  yalia  as  a  regulation  of  commerce,  it  is 
reosbnable  to  expect  to  find  on  the  face  of  the  statute,  or  from 
its  essential  nature,  that  it  is  a  regulation  of  commerce  with 
foreign  nations,  among  the  several  States  and  with  the  Indian 
tribes.  It  is  not  so  limited,  it  is  in  excess  of  the  power  of 
Congress.  If  its  main  purpose  be  to  establish  a  r^ulation 
applicable  to  all  trade,  to  commerce  at  all  points,  especially 
if  it  is  apparent  that  it  is  designed  to  goyem  the  commerce 
whoUy  between  citizens  of  the  same  State,  it  is  obviously  the 
exercise  of  a  power  not  confided  to  Congress. 

We  find  no  recognition  of  this  principle  in  the  chapter  on 
trade-marks  in  the  Bevised  Statutes.  We  would  naturally 
look  for  this  in  the  description  of  the  class  of  persons  who 
are  entitled  to  register  a  trade-mark,  or  in  reference  to  the 
goods  to  which  the  trade-mark  should  be  applied.  If,  for  in- 
stance, it  described  persons  encaged  in  a  commerce  between 
Hke  different  States,  and  related  to  its  use  in  such  commerce, 
it  would  be  evident  that  Conglress  believed  it  was  acting 
under  the  clause  of  the  Constitution  which  authorizes  it  to 
regulate  commerce  among  the  States.  So  if,  when  the  trade- 
mark has  been  re^stored.  Congress  had  protected  ite  use  on 
goods  sold  by  a  citizen  of  one  State  to  another,  or  by  a  citi- 
2>&n  of  a  foreign  State  to  a  citizen  of  the  United  States,  it 
would  be  seen  that  Con^press  was  at  least  intending  to  exer- 
cise the  power  of  regulation  conferred  by  that  clause  ci  the 
Constitution.  But  no  such  idea  is  found  or  suggested  in  this 
statute.  Its  language  is:  *' Any  person  or  firm  domiciled  in 
the  United  Stat^,  and  any  corporation  created  by  the  United 
States,  or  of  any  Stete  or  territory  thereof,"  or  any  person 
residing  in  a  foreign  country  which  by  treaty  or  convention 
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affords  similar  priviliges  to  our  citizens,  may  by  r^istration 
obtain  protection  for  his  trade-mark.  Here  is  no  require- 
ment tnat  snch  person  shall  be  engaged  in  tiie  kind  of  com* 
merce  which  Congress  is  authorized  to  regulate.  It  is  a  gene- 
ral declaration  that  anybody  in  the  United  States,  and  any* 
body  in  any  other  countiy  which  permits  us  to  do  the  like, 
may,  by  registering  a  trade-mark,  have  it  fully  protected.  So, 
while  the  person  registering  is  required  to  furnish  **  a  state- 
ment of  the  class  of  merchandise,  and  the  particular  descrip* 
tion  of  the  goods  comprised  in  such  class,  by  which  the  trade- 
mark has  been  or  is  intended  to  be  appropriated, "  there  is 
no  hint  that  it  is  goods  to  be  transportea  from  one  State  to 
another,  or  between  the  United  States  and  foreign  countries. 
Section  4,939  is  intended  to  impose  some  restriction  upon  tiie 
Commissioner  of  Patents  in  the  matter  of  registration,  but 
no  limitation  is  suggested  in  regard  to  persons  or  property 
engaged  in  the  different  classes  of  commerce  mentioned  m  the 
Constitution.  When  we  come  to  the  remedies  provided  by 
the  act  for  infringement  of  the  rights  of  the  owner  of  the 
registered  trade-mark,  there  is  no  restriction  of  the  right  of 
action  or  suit,  to  a  case  of  trade-mark  used  in  foreign  or  in- 
terstate commerce. 

It  is,  therefore,  manifest  that  no  such  distinction  is  found 
in  the  act,  but  that  its  broad  purpose  was  to  establish  a 
universal  system  of  trade-mark  registration,  for  the  benefit 
of  all  who  nad  already  used  a  trade-mark,  or  who  wished  to 
adopt  one  in  the  future,  without  regard  to  the  character  of 
the  trade  to  which  it  was  to  be  applied  or  the  locality  of  the 
owner,  with  the  solitary  exception,  that  those  who  resided  in 
foreign  countries  which  extended  no  such  privilege  to  us, 
were  excluded  from  them  here. 

It  has  been  su^ested  that  if  Congress  has  power  to  regu- 
late trade-marks  used  in  commerce  with  foreign  nations  and 
among  the  several  States,  these  statutes  shall  be  held  valid 
in  that  class  of  cases,  if  no  further.  To  this  there  are  two 
objections:  First,  the  indictments  in  these  cases  do  not 
show  that  the  trade-marks  which  are  wrongfully  used  were 
trade-marks  used  in  that  kind  of  commerce.  Secondly,  while 
it  ma^  be  tioie  that  when  one  part  of  a  statute  is  valid  and 
constitutional  and  another  part  is  unconstitutional  and  void, 
the  Court  may  enforce  the  valid  part  where  they  are  distinctly 
separable  so  tiiat  each  can  stand  alone,  it  is  not  within  the 
judicial  province  to  give  to  the  words  used  by  Congress  a 
narrower  meaning  tiian  they  are  manifestly  intended  to  bear 
in  order  that  crimes  may  be  punished  which  are  not  described 
in  language  that  brings  them  within  the  ccmstituticmal  power 
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of  that  body.  This  precise  point  was  decided  in  the  case  of 
ike  United  States  ys.  Bees,  (97  U.  S.  B.,  221.)  In  that  case 
Congress  had  passed  a  statate  punishing  election  officers  who 
ahomd  refuse  to  any  person  lawfully  entitled  to  do  so,  the 
right  to  cast  his  vote  at  an  election.  This  Court  was  of  the 
opinion  that,  as  regarded  the  section  of  the  statute  then  un- 
der consideration,  Congress  could  only  punish  such  denial 
when  it  was  on  account  of  race,  color  or  prerious  condition 
of  servitude. 

It  was  urged,  however,  that  the  more  general  description 
of  the  offense  included  in  the  more  limited  one,  and  that  the 
section  was  valid  where  such  was  in  fact  the  cause  of  denial. 
But  the  Court  said,  through  the  Chief  Justice:  "We  are 
not  able  to  reject  a  part  which  is  unconstitutional  and  retain 
the  remainder,  because  it  is  not  possible  to  separate  that 
which  is  constitutional,  if  there  be  any  such,  from  that  which 
is  not.  The  proposed  effect  is  not  to  be  attained  by  striking 
out  or  disregardmg  words  that  are  in  the  section,  but  by  in- 
serting words  that  are  not  there  now.  Each  of  the  sections 
must  stand  as  a  whole  or  fall  together.  The  language  is 
plain.  There  is  no  room  for  construction,  unless  it  be  as  to 
the  effect  of  the  Constitution.  The  question,  then,  to  be  de- 
termined is,  whether  we  can  introduce  words  of  limitation 
into'  a  penal  statute  so  as  to  make  it  sc^ific,  when,  as  ex- 
expressed,  it  is  general  only.  *  *  To  limit  Uiis  statute  as 
now  asked  for  would  be  to  make  a  new  law,  pot  to  enforce  an 
old  one.  This  is  no  part  of  our  duty. "  If  we  should,  in  the 
case  before  us,  undertake  to  make  by  judicial  construction  a 
law  which  Congress  did  not  make,  it  is  quire  probable  we 
should  do  what,  if  the  matter  were  now  before  tnat  body,  it 
would  be  unwilling  to  do,  namely,  make  a  trade-mark  law 
which  is  only  partial  in  its  operation,  and  which  would  com- 
plicate the  rights  which  parties  would  hold,  in  some  instances 
under  the  Act  of  Congress,  and  in  others  under  State  law. 
Cooler  on  Cons.  Limitation,  178,  179;  Commonwealth  vs. 
Hitchings,  (5  Gray,  485.) 

In  what  we  have  here  said  we  wish  to  be  understood  as 
leaving  the  whole  question  of  the  treaty-making  power  of  the 
general  Government  over  trade  marks,  and  the  duty  of  Con- 
gress to  pass  any  laws  necessary  to  carry  such  treaties  into 
effect,  untouched. 

While  we  have,  in  our  references  in  this  opinion  to  the 
trade-mark  legislation  of  Congress,  had  mainly  in  view  the 
Act  of  1870,  and  the  civil  remedy  which  that  act  provided,  it 
was  because  the  criminal  offenses  described  in  the  Act  of 
lb76  are,  by  their  express  terms,  solely  referable  to  frauds, 


296f  Thb  Pacifig  Coast  Law  JouBNAii. 

counterfeitB  and  unlawf al  use  of  trade*marks  which  have 
been  registered  under  the  provisions  of  the  former  aot.  If 
that  act  is  unconstitational,  so  that  the  r^^tration  under  it 
confers  no  lawful  right,  then  the  criminal  enactment  intended 
to  protect  that  right  falls  with  it. 

The  question  in  each  of  these  cases,  being  an  inquiry 
whether  these  statutes  can  be  upheld  in  whole  or  in  part  as 
valid  and  constitutional,  must  be  answered  in  the  negative, 
and  it  will  be  so  certified  to  the  proper  Circuit  Courts. 


Twenty-Third  District  Court 

(City  and  County  of  San  Francisco.) 

A.  LAFABQUE,  bt  al. 

vs. 

HENRY  D.  HARRISON,  et  am. 

IdBfXTiBS  OF  CBJEDnv-SpKCXAL  AKD  Gbhjebai^ — Pbztxtt.  Where  tke  complaint 
stated  that  dtsfendanta  Falkner,  Bell  &  Go.  made  and  delivered  the 
following  letter  of  credit: 

"  San  Fraitcisoo,  dO  September,  1877. 
The  Merchants'  Banking  Go.  of  London,  (limited,)  112  Cannon  Street, 

London. 
DiAB  SiBs: — ^A.t  the  request  of  Metsars.  John   Me^   A  Sons,  of  this 
city,   we  hereby  authorize   Messrs.  A.  Lafaigue  &  Co.,  of  Bordeaux, 
to  draw  on  yon,  at  sixty  days  sight,  for  our  account,  to  the  amount  of 
three  thousand  pounds  sterling  (£9000)  etc. 

We  are,  dear  sirs,  yours  faithfully, 

Falxnkb,  Bkll  &  Co." 
And  that  said  letter  was  delivered  to  said  banking  house,  and  prior 
thereto,  said  Mel  &  Sons  had  notified  plaintiffs  Lafargue  &  Co.  of  the 
isaoanoe  of.  said  letter,  and  that  said  plaintifrs  had  afterwards  made 
advances  to  said  Mel  &  Sons  upon  the  faith  of  said  letter,  and  that 
said  Lafaigue  So  Co.,  at  the  request  of  said  Mel  &  Sons,  drew  drafts 
to  the  amount  named  in  said  letter  on  said  Banking  Company,  which 
were  presented  for  acceptance,  and  acceptance  xofused,  the  said  de- 
fendants having,  alter  the  preeentation  of  said  ^jbrafts  for  aoeepftanoe^ 
revoked  said  letter,  flield,  upon  demurrer  to  said  complaint  for  the 
value  of  said  drafts,  that  such  a  letter  is  special;  and  there  being  no 
privity  between  the  plaintiffs  and  the  defendEmtSi  the  action  could  not 
be  maintained. — ^USditob* 

McAllister  dk  Btrgin,  for  Plaintiffs. 
Wilson  dt  WiUon,  for  Defendants. 

Thobnton,  Judge,  delivering  the  opinion  of  the  Court. 

The  plaintiffs  after  appropriately  setting  forth  in  their  com- 

{>laint  the  partnerships  respectively  of  themselves,  the  de- 
endants  and  Mel  &  Sons,  the  plaintiffs  doing  business  in 
the  city  of  Bordeaux,  France,  under  the  firm  name  of  Lafargue 
&  Co.,  the  defendants  under  the  firm  name  of  Halloier^  Beu  & 
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Co.,  and  Mel  &  Sons  carrying  on  business  in  this  city,  pro- 
ceed to  state  that  on  the  2Uth  day  of  September,  18y7,  the 
defendants  made  and  delivered  their  letter  of  credit,  of  which 
the  following  is  a  copy : 

**San  Francisco,  20  September,  1877. 

"  The  Merchants'  Banking  Co.  of  London,  (limited,)  112 
''  Cannon  street,  London. 

'*  Deab  Sirs, — ^At  the  request  of  Messrs.  John  Mel  &  Sons, 
''  of  this  ciiy,  we  hereby  authorize  Messrs.  A.  Laf argue  & 
''  Co.,  of  Bordeaux,  to  draw  on  you,  at  sixty  days  sight, 
"  for  our  account,  to  the  amount  of  three  thousand  pounds 
"  sterling  (<£3000.)  All  drafts  must  be  drawn  at  Bordeaux 
*'  and  be  accompanied  by  due  advice.  This  credit  to  be  in 
''  force  for  twelve  montns,  from  the  31st  October,  1877,  to 
••  31st  October,  1878. 

**  We  are,  dear  sirs, 

**  your's  faithfully,' 

'*  Palkner,  Bell  &  Co." 

The  complaint  then  proceeds  to  state  that  this  letter  of 
credit  was  on  or  about  the  13th  of  October,  1877,  delivered  to 
the  Banking  Company  to  which  it  was  directed ;  that  on  the 
8th  of  the  same  ^month,  the  plaintiffs  were  notified  by  Mel 
&  Sons  of  the  issuance  of  this  letter  of  credit,  its  terms  and 
conditions;  that  plaintiffs,  after  they  were  so  notified  of  this 
credit,  dealt  with,  accepted  drafts  and  made  advances  to  Mel; 
&,  Sons  upon  the  faitn  and  credit  of  this  letter,  and  in  re- 
liance thereon,  that  in  consideration  of  these  advances  made 
by  plaintiffs  to  Mel  k  Sons,  the  plaintiffs,  at  the  request  of 
Mef  &  Sons,  made,  at  the  city  of  Bordeaux,  their  dri^t  on 
the  company  above  mentioned,  under  date  of  October  lOtii, 
1878,  for  three  thousand  pounds  sterling,  at  sixty  days  sight, 
which  the  company  was  directed  in  said  draft  to  charge  ac- 
cording to  the  letter  of  credit  of  the  20th  September,  1877 ; 
that  said  draft  was  accompanied  by  due  advice  from  plain- 
tiffs to  the  drawee,  that  tiiis  draft  was  afterwards,  at  the 
proper  times,  presented  to  the  company  for  acceptance  and 
payment,  both  of  which  were  refused;  that  after  the  drait 
was  presented  for  acceptance,  the  defendants  revoked  their 
letter  of  credit,  caused  the  company  to  refuse  to  accept  and 
pay;  that  the  company  refused  to  accept  and  pay  by  reason 
of  VtkB  revocation  of  the  credit,  and  that  plaintife  had  no 
knowledge  of  the  revocation  of  the  letter  until  acceptance 
was  refused.  On  these  facts  the  plaintiffis  ask  judgment  for 
$16,000,  as  the  equivalent  in  value  of  tiie  sum  named  in  the 
draft. 

To  this  complaint,  the  defendants  demur  on  the  ground 
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inter  alia,  that  it  does  not  state  facts  sufficient  to  Mnstitiite  a 
canse  of  action. 

It  will  be  observed  that  the  action  is  based  on  the  letter 
of  credit.  It  could  not  be  on  the  draft  as  the  defendants  are 
not  parties  to  it.  We  must  then  look  to  the  letter  of  credit, 
its  terms  and  conditions  in  order  to  ascertain  the  rights  of 
the 'parties. 

If  there  is  no  privity  between  the  plaintiffs  and  defendants, 
then  this  action  cannot  be  maintained  and  the  demurrer  is 
well  taken.  To  the  examination  of  this  question  of  privity 
we  will  now  proceed. 

A  letter  of  credit  generally  contains  a  request  that  some 
one  will  advance  money  or  sell  goods  to  a  third  person,  with 
a  promise  on  behalf  of  the  writer  that  the  debt  which  may 
be  thus  contracted  by  the  third  person  shall  be  duly  paid. 
Such  letters  have  been  divided  into  two  classes,  general  and 
special.  They  are  general  when  addressed  to  any  and  all 
persons,  without  naming  any  one  in  particular.  They  are 
special  when  addressed  to  an  individual  or  firm  or  corpora- 
tion by  name.  When  the  letter  is  general,  it  is  in  eneot  a 
request  to  any  person,  and  any  individual  may  accept  and 
act  upon  the  proposition  contained  in  it,  and  on  his  doing 
BO,  that  which  was  before  indefinite  becomes  definite  and 
fixed.  By  such  action  "  a  contract  immediately  springs  up 
between  the  person  making  the  advance  and  the  writer  of  the 
letter,  and  it  is  thenceforward  the  same  thing  in  legal  effect 
as  though  the  name  of  the  former  had  been  inserted  in  the 
letter  at  the  beginning."  In  such  a  case,  there  is  a  plain 
privity  of  contract  between  the  parties. 

When  the  letter  is  special,  that  is  to  say,  addressed  to  a 
particular  person,  ^'  he  alone  has  the  right  to  act  upon  and 
acouire  rights  under  it.  If  any  one  else  attempts  to  accept 
ana  act  upon  the  proposition  contained  in  the  letter,  he 
comes  in  as  a  mere  volunteer,  and  he  cannot,  by  thus  thrust- 
ing himself  forward,  create  any  obligation  on  the  part  of  the 
writer.  There  has  been  no  communication  and  no  privi^  of 
contract  between  them.'*  (See  Birckheadrs.  Brovm,  6  Hill, 
N.  Y.,  642-3;  2  Bob.  Pract.  284;  2  Daniel  on  Negotiable 
Instruments,  706-714;  Edwards  on  Bills,  239.)  There  are, 
however,  some  letters  of  credit  which  seem  to  partake  of  the 
characteristics  of  each  class.  The  letter,  though  addressed 
to  a  particular  person  or  firm,  contains  within  itself  a  prom- 
ise to  indemnify  any  one  who  may  act  upon  it.  Such  letters 
are  frequently  met  with  in  the  reports,  and  such  is,  for  the 
most  part,  the  kind  of  letters  met  with  in  the  cases  cited  by 
the  counsel  for  plaintiffs.  In  construing  such  documents,  the 
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Ck>ort8  saj  it  by  no  means  follows  ihat  because  A  letter  is 
addressed  to  a  partioolar  person,  it  may  not  contain  a  prom- 
ise to  another  individual  who  may  act  upon  it.  The  form  of 
sach  letters  is,  however,  various  and  each  one  must  be  con- 
strued from  its  own  particular  provisions,  «r  vutoeribus  suia. 

The  defendants  here  cannot  be  charged  unless  the  case 
comes  within  the  terms  of  their  letter  which  contains  the 
offer  or  proposal  of  the  only  contract  by  which  they  have 
agreed  to  be  bound. 

Now,  looking  to  the  letter,  it  is,  as  appears  on  its  face, 
addressed  to  uie  Merchant  Banking  Company  of  London, 
and  is  special  in  its  character.     It  savs  to  the  company: 

1st.  That  at  the  request  of  John  Mel  &  Sons  they,  the  de- 
fendants, have  authorized  a  firm  in  Bordeaux  to  draw  on  it. 

2nd.  That  the  firm  to  which  they  have  given  such  author- 
ity is  A.  Lafargue  A  Co.,  the  plaintiffs  in  this  action. 

8d.  That  the  authority  is  to  draw  on  it  at  sixty  days  sight 
for  aooount  of  the  defendants  to  the  amount  of  three  thous- 
and pounds  sterling. 

4tn.  That  the  drafts  drawn  under  the  credit  must  be  drawn 
at  Bordeaux,  and  be  accompanied  by  due  advice. 

6th.  That  the  credit  given  is  to  be  in  force  for  twelve 
months,  from  the  31st  October,  1877,  to  the  31st  October, 
1878% 

The  form  of  the  autiiority  given  in  this  letter  seems  to 
have  been  pursued  in  all  respects,  and  the  action  can  be 
maintained  if  there  is  any  privity  of  contract  upon  the  facts 
averred  between  the  plainti&  and  the  defendants.  It  is  con- 
tended on  behalf  of  defendants;  that  plaintiffs  were  bound 
to  notify  them  that  they  intended  to  act,  or  had  acted,  on 
tiiis  credit,  and  had  drawn  under  its  terms  on  the  company 
in  London.  In  our  view  no  such  obligation  appears  on  the 
letter.  According  to  the  terms  of  the  letter,  we  only  notice 
the  drawers  were  to  give  was  that  which  was  to  accompany 
the  drafts.  Now,  as  it  was  to  accompany  tiie  drafts  and  go 
formrd  with  them,  it  was  only  to  be  given  to  tiie  person  on 
whom  tlie  draft  was  drawn  and  to  whom  it  was  to  go  for  ac- 
ceptance. It  foUows  from  this  that  the  notice  required  by 
the  letter  was  to  be  given  to  the  drawee.  This  notice  is 
averred  to  have  been  sent  to  the  drawee  of  the  draft,  and 
fliat  it  accompanied  the  draft,  and  in  legal,  effect  such  notifi- 
cation accompanying  the  draft  is  admitted  by  the  demurrer 
to  have  been  given. 

This  letter  of  credit,  as  we  have  said  above,  is  special  in 
its  character.  It  is  addressed  to  a  particular  corporation  in 
London  and  authorises  drafts  on  it  alone.    In  legal  effect  it 
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says  to  this  oorjioration,  if  yon  honor  Oie  drafts  drawn  upon 
you  by  the  plaintifis,  we  will  be  responsible  to  yon  for  the 
amount  of  them,  not  exceeding  the  stmi  mentioned  in  the 
letter.  This  promise  is  made  to  the  eompany  and  to  no  one 
else.  This  obligation  of  defendants  does  not  arise  until  the 
company^  out  of  its  own  funds,  pays  the  drafts  drawn  on  it 
under  the  credit. 

There  is  no  such  contract  or  offer  to  contract  with  plaint- 
iffs. The  only  proposal  to  them  is  that  which  arises  upon 
the  authority  given  to  draw  on  this  company  pursuing  the 
terms  of  the  letter,  and  that  extends  only  to  this:  That, 
when  the  plaintiffs  have  accepted  and  acted  on  the  authority 
given,  the  relation  of  principal  and  agent  arises  between 
them  and  the  defendants,  and  the  rules  of  law  applicable  to 
such  relation,  define  and  determine  their  rights,  duties  and 
liabilities.  If  the  agent,  in  executing  the  authority  given 
him  bv  the  principal,  suffers  damage,  we  principal  is  Ix^nnd 
to  indemnify  him  for  such  damage.  If,  then,  tiie  plaintiffs 
in  drawing  this  draft  under  the  authority  given  by  the  de* 
fendants  in  the  credit,'  have  suffered  damage  growing  out  of 
their  execution  of  such  authority,  that  is  to  say,  out  of  the 
draft  transaction  itself,  the  defendants  are  responsible  to 
them  for  the  loss  and  damage  thus  incurred.  But  this  con- 
sideration may  be  laid  out  of  view  as  no  such  claim  is  made 
in  the  pleading  under  examination. 

No  other  agreement  between  the  parties  to  this  action  ap- 
pears on  this  letter  of  credit.  There  is  no  agreement  on  be- 
nalf  of  defendants  to  be  responsible  to  plaintiffs  for  any 
advances  made  or  credits  furnished  by  them  to  Mel  A 
Sons.  There  is  no  contract  arising  out  of  the  matters  set 
forth  in  the  complaint  made  by  defendants  with  plaintiffs, 
that  the  Banking  Company  in  London  shall  accept  .the 
drafts  drawn  by  the  latter  under  the  credit,  or  that  the  de* 
fendants  will  be  responsible  to  the  plainti£b  for  a  failure  of 
the  London  Company  to  honor  any  draft  drawn  by  the  latter; 
nor  is  there  any  consideration  for  any  such  contracts  moving 
from  plaintiffs  to  defendants,  or  from  any  one  of  which  plaint-^ 
ifiis  can  receive  the  benefit;  nor  is  there  any  privily  between 
the  parties  to  this  action  as  regards  such  contiracts.  If  there 
was  in  the  minds  of  the  defendants  when  they  drew  this 
credit  any  intention  to  become  bound  to  plaintifb,  as  is  set 
forth  in  the  complaint,  they  certeinly  have  employed  no  lan- 
guage which  manifests  any  such  intention.  We  do  not  see  in 
wis  letter  any  agreement  of  the  kind  or  words  which  indi- 
cate it. 

From  what  has  been  said,  it  follows  that  tiiere  is  no  such 
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obligation  reftimg  on  defendants  as  that  atteimpted  to  be  set 
forth  in  the  complaint  arising  out  of  the  letter  of  credit^ 
and  that  being  so,  no  caose  of  action  has  accrued  to  plaint- 
iffs by  reason  of  the  reyocation  of  the  letter  of  credit  and 
failure  of  the  company  in  Iiondon  to  accept  or  pay  in  oonse* 
quence  of  such  revocation.  The  plaintub  having  no  such 
right  under  the  letter  as  that  set  up  in  the  eomplainty  tiie  de- 
fendants had  a  right  as  to  them  to  cancel  such  letter,  and 
the  plaintiffs  have,  therefore,  sustained  no  damage  by  such 
revpcation,  for  which  any  responsibility  rests  on  defendants. 
If  the  plaintifFs  have  incurred  responsibilities,  or  made  ad- 
vances, relyinff  on  such  letter,  Uiey  have  misconstrued  its 
provisions  and  cannot  call  on  the  defendants  to  reimburse 
them  for  any  loss  which  they  may  sustain  in  conseauence  of 
such  misinterpretation.  It  may  be  that  some  valid  agree- 
ment was  made  by  defendants  with  Mel  &  Sons,  that  the 
draft  drawn  by  plaintiffs  under  the  letter  should  be  honored. 
If  this  is  so,  Mel  &  Sons  may  have  an  action  against  the 
defendants  and  recover  such  damages  as  they  have  sustained 
by  the  breach  of  such  agreement.  If  such  a  right  exists  in 
Mel  &  Sons,  it  does  not  appear  that  the  plaintiffs  have  suc- 
ceeded to  it.  However  the  complaint  is  not  framed  in  any 
such  view,  and  its  further  consideration  is  unnecessary. 

T\^  views  urged  on  behalf  of  t>latBtBSii,  and  tiie  oases 
cited  by  their  counsel,  have  been  f uUv  considered.  It  would 
extend  this  opinion  to  too  great  lengm  to  set  iorOi  herein  the 
results  of  such  examination  in  detail.  A  few  remarks  must 
snflSce.  The  cases  of  Cameffie  vs.  Morrison,  2  Metcalf, 
(Mass.)  381,  and  BuaseU  vs.  ^%tn,  2  Story,  p.  213,  are 
much  relied  on  by  plaintiffs  counsel.  But  this  difference  in 
these  cases  from  the  case  under  discussion  is  manifest,  as 
will.be  perceived  on  examining  them.  In  each  of  them,  the 
writer  of  the  credit,  it  may  be  said,  addresses  the  letter  to 
kbnself ,  and  in  each  letter  there  is  a  promise  by  the  writer 
to  honor  the  drafts  authorized  by  him,  made  to  any  one 
who.  should  advance  money  on  them.  2  Metcalf,  p.  400; 
2  Storp',  233-7^.  Such  is  the  construction  put  on  me  let- 
i&m  pf  credit  by  the  Oourt  in  the  cases  referred  to;  and  up- 
on this  construction  the  judgment  of  the  Court  in  each  case 
is  rested.  In  looking  for  the  causa  decidendi,  this  fact  is  im- 
portant and  controlling.  Again,  the  promise  in  these  cases, 
though  made  to  a  third  person,  was  held  to  be  for  the  benefit 
of  tiieplaintiffs,  and  competent  to  sustain  tiie  contract  sued 
on.  Tne  judgment  in  these  cases  cannot  be,  therefore,  re- 
garded as  authority  in  a  case  where,  as  in  this,  there  is  no 
promise  or  guarantee  to  any  one  that  the  bills  drawn  shall  be 
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honored.  It  will  also  be  observed,  upon  examining  ttieae 
cases,  that  other  and  oontrolling  facts  were  in  them  which 
are  not  in  this;  facts,  too,  which  had  an  important  bearing 
on  the  judgment  of  the  Court.  These  facts  chanee  the  let- 
ters into  general  letters  of  credit  in  the  yiew  of  the  learned 
Courts  who  decided  the  causes. 

The  other  oases  referred  to  bj  counsel  for  plaintiffs  are,  in 
the  main,  of  the  same  character  as  the  cases  just  remarked 
on.  They  are  not  in  o«rr  view  adverse  to  the  conclusion  here 
announced. 

From  the  foregoing  views  it  results  that  in  the  opinioii  of 
the  Court,  the  demurrer  to  the  complaint  should  be  sustained, 
and  an  order  will  be  entered  to  that  effect. 


Fourth  District  Court 

(City  mid  County  of  San  Frcmeisco.) 

[No.  23,268.] 

IBA  P.  RANKIN,  et  al. 

vs. 

THE  StJMNER  GOLD  AND  SILVER  MINING  CO. 

In  the  Dishici  OwxH  of  the  Fourth  Judicial  District  ^  the 
State  of  Calif omia^  in  and  for  the  City  and  ComUy  of 
San  Francisco. 

The  Act  of  the  Legisktore  ptmned  March  30th,  1874,  amending  Section  539 
of  the  Code  of  GiYil  Procedure,  in  reference  to  undertakings  on  attach- 
ments, and  which  went  into  effeot  immediately,  repealed  by  impftiQa' 
tion,  a  fortner  Act  on  the  same  sabjeot  passed  Ifarch  24th,  1874,  to  go 
into  effect  July  1st,  1874. 

Harmon  <t  Ocdpiny  for  plaintiff. 
Ihohy  dt  JoTuisiont  for  aef eodants. 

The  defendant  moves  to  discharge  the  attachment,  npon 
the  grounds  that  no  sufficient  ondertaking  or  affidavit  is  on 
file. 

The  objection  made  to  the  affidavit  is  tiiat  it  does  not  state 
probative  facts,  instead  of  ultimate  facts  in  the  language  of 
the  statute.  I  think  the  objection  is  not  well  taken.  Wheder 
vs.  Farmer,  36  Cal.  215;  Weaver  vs.  Haytaard,  41  Cal.,  117. 

The  objection  to  the  undertaking  is  not  so  easily  disposed 
of.  On  the  24th  of  March,  1874,  Section  539  of  the  Code 
of  Civil  Procedure  was  amended  so  as  to  require  the  under- 
taking to  provide  for  damages,  etc.,  to  be  paid  to  the  de- 
fendant '^  if  the  attachment  be  wrongfully  issued."  This  act 
was  to  take  effect  the  first  day  of  July,  1874. 
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,  Qpi  the  30ih  day  of  March,  1874,  another  act  was  passed 
by  the  Legislature  providing  that  the  undertaking  should  be 
''  to  the  effect  that  if  the  defendant  recover  judgment,  the 

{plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  de- 
endant,  and  all  damages  ivhich  he  may  sustain  by  reason  of 
the  attachment,  not  exceeding  the  sum  specified  in  ihe  un- 
dertaking," and  this  last  act  went  into  effect  immediately. 

It  might  often  happen  that  the  attachment  had  wrong- 
fully issoed,  and  yet  uie  plaintiff  recover  judgment. 

l^hese  two  acts  of  the  Legislature  are  clearly  repugnant  to 
each  otibyer. 

The  undertaking  in  the  case  at  bar,  conforms  to  the  Act  of 
March  30th,  and  does  not  contain  the  words  ''if  the  attach- 
ment be  wrongfully  issued,"  and  for  this  reason,  it  is  argued 
by  the  defendant,  that  it  is  insufficient.  The  argument  is, 
that  the  Act  of  March  24th,  although  first  passed,  did  not  go 
into  effect  until  July  Ist^  and  that  it  must  be  considered  as 
the  voice  of  the  L^slature  on  that  day.  The  reasoning  is 
more  specious  than  sound. 

It  wul  be  condeded  that  the  latest  expression  of  the  Legis- 
lative intent  must  prevail;  but  it  is  apparent  that  when  alaw 
receives  the  sanction  of  the  Legislature,  the  mind  of  that 
body  acts  upon  the  subject  for  the  last  time. 

Q^pose  the  latter  Act  had  in  expreiAs  terms  repealed 
the  former,  could  it  be  successfully  argued  that  the  repealing 
act  was  ineffectual,  because  the  Act  sought  to  be  repealed, 
had  not  yet  gone  into  effect  ?  I  think  not.  And  if  it  be  con* 
ceded  that  the  Legislature  could,  by  express  t^rms,  repeal  a 
former  Act  not  yet  in  operation,  tiien  it  must  follow  that  the 
repeal  by  implication  would  be  equally  certain,  provided  the 
Act  last  passed  was  so  repugnant  to  the  former  that  Qie  two 
could  not  stand  together. 

The  motion  to  discharge  the  attachment  is  denied. 

Oliver  P.  Evans,  District  Judge. 

December  1,  1879.      

[No.  23,266.] 

L,  L.  BAEEB,  bt  al.  vs.  T.  CAVAiJAtTGH,  et  al. 

In  the  District  Court  of  the  Fourth  JtuUciul  District  of  the 
State  of  Calif omid,  in  and  for  the  City  and  County  of 
Sun  Francisco. 

Boche  &  Desbecky  for  plaintiffis* 
T.  Merry,  for  defendants. 

This  is  a  motion  by  one  of  two  defendants  for  a  change  of 
venue. 
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On  such  an  application  there  should  be  presented  to  the 
Court  among  other  thin^ — 

1.  An  affidavit  of  merits. 

2.  A  demand  in  writing  that  the  trial  be  had  in  the  proper 
county.     And 

3.  All  the  defendants  should  join  in  the  demand  and  mo* 
tion,  or  good  cause  be  shown  w&j  thev  do  not  so  unite. 

A  demand  in  writing  is  required:  by  Section  396  of  the 
Code  of  Civil  Procedure,  and  none  appears  to  have  been 
made. 

That  all  the  defendants  must  unite  in  the  motion,  or  the 
moving  party  show  good  reason  why  they  do  not  is  well 
settled. 

See  authorities  cited  on  pages  263-264,  Tol.  I  of  the  An- 
notated Code  of  Civil  Procedure.  See  -also  Parker*s  Digest, 
Vol.  II,  pajBie  88. 

The  motion  in  this  case  is  made  by  the  defendant  Clark, 
and  no  reason  is  shown  why  his  co^efendant  does  not  join 
in  the  motion. 

The  sufficiency  of  an  affidavit  of  merits  in  this  Court  is 
determined  by  Rule  41,  and  no  such  affidavit  has  been  pro- 
duced in  support  of  the  motion. 

Motion  denied. 

Olivisb  p.  Evans,  District  Judge. 

November  28,  1879. 

FNo.  23,236.] 

LA  80CIETE  PRANCAISE,  etc. 

vs. 
LOUIS  GENEVE,  Defendant. 

T.  J.  GALLAGHER,  Intervenor. 

In  the  District  Court  of  the  Fourth  Judicial  District  of  the 
State  of  California^  in  and  for  tlie  City  and  Cotinty  of 
San  Francisco.  .    . 

No  right  of  intervention  exists  in  favor  of  a  person  having  a  demand  figainst 
one  of  the  parties  to  an  action  concerning  a  matter  foreign  to  the  sub- 
ject matter  in  litigation. 

John  A.  Stanley  and  &eo,  B.  B.  Nyes,  for  Plaintiff. 
Wm.  M.  Pierson^  for  Intervenor. 

This  is  an  action  to  foreclose  a  mortgage  executed  by  the 
defendant  to  the  plaintiff. 

The  petition  of  intervention  hj  T.  J.  Gallagher,  alleges 
that  he  is  a  subsequent  purchaser  of  the  mortgaged  premises 
and  that  the  mortgage  debt  has  been  paid,  also  that  the 
plaintiff  is  indebted  to  the  intervenor  in  the  sum  of  one 
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hundred  and  twentj-one  thousand  (121,000  00)  dollars  for 
legal  services  rendered  between  the  first  day  of  January, 
1870,  and  the  30th  day  of  June,  1878.  The  Dlaintiff  moves 
to  strike  out  this  last  allegation,  on  the  grouna  that  the  same 
is  '' irrelevant  and  redundant,  and  constitutes  no  cause  of 
intervention."' 

Section  387  of  the  Code  of  Civil  Procedure  provides  that 
*^  Any  person  may,  before  the  trial,  intervene  in  an  action  or 
proceeding,  who  has  an  interest  in  the  matter  in  litigation,  in 
the  success  of  either  of  the  parties  or  an  interest  against 
both." 

The  grantee  of  the  mortgagor,  by  a  conveyance  subsequent 
to  the  mortgage,  is  interested  in  the  property  in  question, 
and  if  tibe  debt  has  been  paid  by  the  defendant,  such  grantee 
would  have  a  right  to  show  that  fact  and  thereby  protect  the 
mortgaged  premises  from  a  sale  under  a  decree  of  foreclosure, 
but  it  iH  difficult  to  see  how  Mr.  Gallagher  can  bring  into 
this  action  a  matter  of  dispute  between  himself  and  the 
plaintiff,  in  which  the  defendant  can  have  no  possible  con* 
cem  or  interest.  The  question  of  indebtedness,  if  any  exist, 
from  the  plaintiff  to  the  intervenor  is  foreign  to  the  truxUer  in 
lUiffotion,  The  intervenor  must  have  an  ''interest  in  tiie  mat- 
ter in  litigaJti/on.^^ 

The  motion  to  strike  out  is  gi*anted. 

Oliver  P.  Evans,  District  Judge. 

December  1, 1879. 


Supreme  Goort  of  Oalifomia. 

pPiled  November  21,  1879.] 

[No.  6388.] 
P.  J.  WOOD  vs.  E.  TOMUNSON. 

Ebbovbous  iNaTBCcnoN.    An  instraction  which  aBBumes  a  material  fact  not 
admitted  by  the  pleadings  is  erroneoas. — ^Edrob. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial  Dis- 
trict, Humboldt  County. 

Action  to  recover  the  value  of  198  hogs,  sold  and  delivered. 
The  answer  admitted  the  delivery  of  l28  hogs,  but  denied 
that  any  greater  number  were  delivered.  At  the  trial,  which 
was  by  the  Court  with  a  jury,  the  Court  upon  the  request  of 
the  pkintiff  gave  the  foUowing  instruction,  which  is  referred 
to  in  the  opinion: 

"If  from  all  the  evidence  you  find  that  defendant  agreed 
to  receive  the  hogs  at  plaintiff's  (Wood's)  ranch,  then  you 
will  find  for  plaintiff  for  the  amount  the  hogs  would  bring  at 
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four  cents  a  pound,  less  the  three  hundred  dollars  advanced 
by  defendant  therein."  The  jury  returned  a  verdict  for  the 
plaintiff  for  the  full  amount  claimed,  and  judgment  was 
rendered  accordingly.    The  defendant  appealed. 

J.  J,  DeHaven  and  J.  D.  H,  Chamberlain^  for  Appellant. 

8.  it.  Buck  and  P.  J.  Wood,  for  Bespondent. 

By  TEGB  COUBT. 

The  third  instruction  given  at  the  request  of  the  plaintiff 
assumes  the  fact  that  the  plaintiff  delivered  all  the  noffs  to 
the  defendant,  and  in  that  respect  it  is  erroneous,  so  lar  as 
it  relates  to  the  number  in  excess  of  that  which  is  admitted 
by  the  answer  to  have  been  delivered  to  the  defendant. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  tnal.     Remittitur  forthwith. 

[Filed  October      ,  1879.] 

HNo.  10,373.T 
PEOPLE  vs.  JAMES  BAZA. 

XTncbbtain  Yebdict — Jkopabdt. — In  a  criminal  case  where  t&e  indictment 
charges  an  offense  that  includes  an  offense  of  less  degree,  and  the  jnry 
returns  a  yerdicfc  of  **  guilty  as  charged  in  the  indictment, "  the  veridict 
is  so  uncertain  that  judgment  cannot  be  passed,  and  the  record  of  the 
trial  is  not  eyidence  of  jeopardy  upon  a  new  trial  under  the  same 
indictment. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict, ^utte  County. 

The  defendant  was  indicted  for  the  crime  of  murder,  and 
was  tried,  the  jury  returning  a  verdict  of  **  guilty  as  charged 
in  the  indictment."  The  defendant  moved  for  a  new  tnal, 
which  was  granted.     At  the  second  trial,  he  presented  the 

Slea  of  former  jeopardy,  and  in  support  of  it  offered  in  evi- 
ence  the  record  of  the  first  trial.  The  evidence  was  rejected. 
He  was  then  tried  and  convicted  of  murder  in  the  second  de- 
gree.    A  new  trial  having  been  denied  him,  he  appealed. 

J.  C.  Gray,  for  Appellant,  refeiTed  to  Shepard  vs.  People, 
(25N.  T.,  418.  • 

Attorney  General  HamiUon,  for  the  People,  cited  People  vs. 
Marquis,  (16  Cal.,  38);  People  vs.  Campbell,  (40  Cal,  129). 

By  the  Court. 

The  record  of  the  proceedings  at  the  previous  trial  would 
not  have  established  the /ormer  jeopardy  of  defendant.  The 
evidence  was,  therefore,  properly  rejected.  State  of  Iowa  vs. 
Redman,  (17  Iowa  B.,  829). 

Judgment  and  order  affirmed.     Remittitur  forthwith. 

Neither  Mr.  Chief  Justice  Wallace  nor  Mr.  Justice  Niles 
expressed  an  opinion  in  this  case. 


tdiit  ^uit  ^m  MmmA 


Vol.  4.  Dbgembsr  13,  1879.  No.  16. 

-  -  -   -    —  -  — ■    -       -  -  — —  -  -  _  ■      - 

Current  Topics. 

As  noted  in  our  last  issue,  we  publish  this  week  the  debris 
case — namely,  Keyes  vs.  Little  York  Mining  cmd  Water  Co. 
We  call  the  special  attention  of  the  bar  of  California  to  it,  as . 
the  peculiar  interests  involved  make  it  one  of  paramount  im- 
portance to  this  State. 

We  publish  in  this  number  two  decisions  of  the  Supreme 
Court  of  the  United  States  that  will  al^o  be  found  of  great 
interest,  vis:  Union  Fa/cific  B.  JR.  Co.  vs.  United  States,  and 
Central  Poetic  B.  B.  Co.  vs.  GhUatin.  We  have  already 
printed  the  dissenting  opinions  of  Mr.  Justice  Fisld  in  the 
same  cases.  Two  other  members  of  the  Court  dissented. 
The  majority  opinion,  by  Chief  Justice  Waits,  published  in 
this  issue,  is  a  model  of  good  English,  and  presents  the 
argument  in  favor  of  the  Thurman  Bill  very  forcibly. 


Supreme  Court  of  California. 

[Filed  November  17, 1879-3 

[No.  6669.] 

JAMES  H.  EETES 
vs. 

LITTLE  YORK  MININQ  AND  WATER  00. 

Equttabli  Bkpoiibxbzlitt.  There  is  no  principle  of  equity  which  would 
make  a  person  responsible  for  a  wrong  that  he  has  neither  done  nor 
threatened  to  do. 

Samb — MisJoniDSB  AS  DirsifnAMT.  If  the  acts  and  threats  of  a  person  taken 
by  themselves  do  not  make  a  case  which  would  support  an  action 
against  him,  his  mere  joinder  in  an  action  as  a  defendant  with  others 
who  have  severally,  and  without  concert  or  collusion  with  him,  done 
similar  acts  or  made  similar  threats,  will  not  create  a  liability  on  his 
part. 

Joivnn  OF  Pabtw  vox  Tobt.  The  cases  governing  the  Joinder  of  parties 
considered,  and  held  that  where  an  action  for  a  tort  is  brought  against 
several  co-defendants,  it  is  essential  that  the  wrong  compluned  of  be 
joint. 
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Appeal  from  the  District  Court  of  the  Tenth  Judicial  Dis- 
trict, Sutter  County. 
Defendants  appealed.    The  facts  are  stated  in  the  opinion. 

Belcher  dt  Belcher^  S.  M.  WUhoh,  A,  B.  Dibble,  and  J,  K. 
Byrne,  for  appellants. 

P.  Van  cite/,  Geo.  Cadioalader,  and  J.  H.  Craddock,  for 
respondent. 

By  the  Court  : 

The  complaint  sets  forth  that  the  plaintiff  is  the  owner  of 
certain  described  premises  known  as  bottom  land,  situate  in 
the  valley,  upon  the  banks  of  Bear  Biver,  about  ten  miles 
from  where  that  stream  debouches  into  the  Sacramento  Val- 
ley, and  midway  between  that  point  and  the  mouth  of  the 
river;  that  the  defendants  are  miners  severally  engaged  in 
hydraulic  mining  at  points  high  up  on  Bear  Biver  and  its  trib- 
utaries— the  several'mining  properties  of  the  defendants  ly- 
ing within  a  radius  of  seven  miles  upon  the  hill-tops  adjacent 
to  the  river,  and  being  severally  wrought  and  carried  on  by 
the  respective  defendants;  and  that  the  several  dumps  used 
by  the  defendants  respectively  in  their  mining  pursuits  are 
some  of  them  in  the  bed  of  the  river,  others  in  the  beds  of 
steep  ravines  and  gulches  immediately  contiguous  to  and 
leading  into  the  bed  of  the  river  and  its  tributaries;  that  the 
tailings  of  the  several  mining  claims  deposited  on  these 
dumps  are  swept  down  the  river  by  the  force  of  the  current 
until  they  reach  the  lands  of  the  plaintiff  below,  upon  which 
they  are  deposited,  and  which  they  cover  so  as  to  destroy  the 
value  of  the  said  lands.  The  prayer  is  that  an  injunction 
issue  enjoining  the  defendants  from  depositing  the  tailings 
and  debris  of  their  several  mining  claims  so  that  they  reach 
the  channels  of  the  river,  etc. 

The  defendants  appeared  to  the  action,  and  filed  a  demur- 
rer to  the  complaint  upon  several  pounds;  and,  among  the 
others,  upon  the  ground  that  there  is  a  misjoinder  of  parties 
defendant  in  that  it  did  not  appear  by  the  complaint  tnat  the 
defendants  jointly  committed  any  of  the  acts  complained  of, 
or  are  acting  therein  in  concert  or  by  collusion  with  each 
other,  but  that,  on  the  contrary,  it  did  appear  by  the  com- 
plaint that  the  defendants  had  no  interest  in  common  in  the 
subject-matter  of  the  suit,  but  were  acting  severally  and 
without  any  joinder  or  co-operation  on  the  part  of  the  de- 
fendants, or  any  of  them.  The  demurrer  was  overruled  by 
the  Court  below,  and  the  proprietj^  of  its  action  in  that  re- 
spect is  brought  in  question  by  this  appeal. 

An  injunction  is  granted  when  the  relief  sought  consists 
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whoUy  or  in  part  of  restraining  the  commission  or  continu- 
ance of  acts  Deing  done  or  threatened,  or  when  the  commis- 
'sion  or  continnance  of  acts  during  litigation  will  produce 
irreparable  injury  or  render  a  judgment  in  plaintiff  s  favor 
ineffectual.  ^Gode  of  Civil  Procedure,  section  626.)  The 
iniunction  oraered  at  the  final  hearine  by  the  Court  below 
wils  not  auxiUary  to  any  other  provilion  of  the  decree,  or 
added  to  render  some  other  final  order  more  effective.  It 
was  the  only  decree  sought  bv  plaintiff,  and  is  the  verjr  most 
that  the  allegations  of  his  bill  would  have  entitled  him  to 
had  the  defendants  been  charged  ^th  co-operation  and  a 
common  design  in  doing  that  which  each  threatened. 

There  are,  indeed,  recitals  in  the  complaint  alleging  plain- 
tiff to  have  already  sustained  damages,  but  no  relief  is  sought 
upon  them  as  allegations  constituting  the  basis  for  a  decree. 
Tney  are  rather  in  the  nature  of  statements  of  evidence  tend- 
ing to  sustain  the  averments  that  like  damages  will  occur  in 
the  future  unless  defendants  are  restrained.  In  the  case  of 
a  demurrer  for  misjoinder  (even  had  damages  for  past  inju- 
ries been  demanded  in  this  case)  no  ludgment  for  damages 
could  have  been  rendered  against  the  defendants  joifdly,  be- 
cause they  are  charged  each  to  have  committed  a  tort  sev- 
erally; and  several  judgments  for  damages  could  not  have 
been  rendered  against  each  defendant  in  the  same  action, 
for  such  judgments  would  have  demonstrated  a  misjoinder. 

No  damages  are  claimed  in  the  prayer  for  judgment,  or  in 
the  ''points'  of  counsel.  The  wrong  complained  of  is  that 
each  of  the  defendants,  acting  for  himself  and  not  in  collu- 
sion or  combination  with  any  other,  threatens  to  continue  to 
deposit  the  tailinra  from  the  working  of  the  mine  in  such 
position,  on  or  acgacent  to  his  own  premises,  as  that,  from 
natural  causes,  they  will  flow  down  or  be  forced  down  upon 
plaintiff's  farm. 

If  a  nuisance  was  created  by  the  exposure  of  the  dumps  to 
the  action  of  the  waters  of  Bear  Biver  and  its  tributaries,  a 
nuisance  was  committed  by  each  of  dpfendants  when  he, 
disconnected  from  the  others,  made  or  threatened  such  de- 
posit; or,  if  it  be  said  that  the  matter  of  the  reasonable  use 
of  the  stream  can  enter  into  the  inquirv,  there  could  be  no 
nuisance  by  any  of  the  defendants  who  had  made  only  a  rea- 
sonable use. 

In  either  view  of  the  case  there  is  a  misjoinder  of  parties 
defendant.  The  bare  statement  would  seem  to  prove  the 
proposition,  since  the  very  essence  of  the  objection  of  mis- 
joinder of  a  defendant  witii  others  is  that  he  is  not  connected 
with  or  affected  by  the  single  cause  of  action,  if  ihere  is  but 
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one,  or  that  he  is  not  connected  with  or  affected  bj  one  or 
more  of  several  separate  and  distinct  causes  of  action,  if  sev- 
eral are  alleged,  if  any  one  of  these  defendants  was  liable' 
to  be  enjoined,  he  could  have  been  enjoined  in  a  separate 
suit,  the  subject-matter  of  such  suit  being  the  alleged  tnreat- 
ened  wrong.  If  anj  one  of  the  defendants  is  not  liable  to 
be  enjoinea  in  a  separate  suit,  he  cannot  be  made  liable  in 
an  action  like  the  present;  for  there  is  no  principle  of  equity 
which  would  make  a  man  responsible  for  a  wrong  which  he 
has  neither  done  nor  threatened,  merely  by  joining  him  with 
other  defendants  who  may  independently  have  threatened  a 
similar  wrong. 

Several  cases  were  cited  by  counsel  for  respondent  which 
it  was  claimed  would  sustain  the  joinder  of  the  defendants  in 
this  action,  but  an  examination  will  clearly  distinguish  them 
from  the  present.  Mayor  of  York  vs.  PUkington,  1  Atk.  282, 
loas  a  biU  of  peace  to  prevent  a  muUiplicity  of  auUs.  In  a  cer- 
tain sense,  all  bills  of  peace  are  intended  to  prevent  multi- 
plicity of  suits;  but  it  is  a  non  sequtter  to  assert  that  wher- 
ever the  result  of  assumed  iurisdiction  by  a  court  of  equity 
will  relieve  the  plaintiff  of  the  inconvenience  of  bringing 
several  separate  actions  at  law  or  suits  in  equity,  the  com- 
plaint is  to  be  termed  a  bill  of  peace.  In  Mayor  vs.  PUJcMig- 
ton,  a  bill  was  brought  to  ^iet  the  plaiiit^s  in  a  t^ght  of  fishery 
in  the  Biver  Ouse,  of  which  they  claimed  the  eoU  fishery  ''of  a 
large  tract,"  against  the  defendants,  who,  it  was  suggested  by 
the  bill,  cimmed  several  rights  either  as  lords  of  manors  or  oc- 
cupiers of  adjacent  lands.  The  main  question  was  whether, 
in  view  of  the  fact  that  there  was  no  privity  between  the  de* 
fendants,  the  bill  could  be  maintained.  Holding  the  affirm- 
ative on  this  proposition,  the  Court  of  Chancery  was  author- 
ized to  retain  the  cause  for  other  purposes.  But  the  grava- 
men of  the  bill  was  not  that  the  defendants  were  several  and 
separate  trespassers  (the  view  upon  which  the  demurrer  was 
sustained  at  the  first  argument),  but  was  that  the  plaintiff 
had  an  exclusive  right  against  which  defendants  were  assert- 
ing adverse  rights.  The  proceeding  was  anidogous  to  our 
action  to  auiet  title.  The  {present  case  more  resemoles  DUky 
vs.  Doig,  2  Vesey  Jr.  486,  in  which  the  proprietor  of  a  copy- 
right sought  to  restrain  in  the  same  suit  several  and  inde- 
pendent infringements  of  his  right  by  different  persons.  In 
that  case  there  was  no  allegation  in  the  bill  of  a  claim  of 
right  on  the  part  of  the  defendants  to  sell  copies  of  the 
spurious  edition  of  the  book;  and,  from  the  nature  of  the 
curoumstances  detailed,  there  could  have  been  no  such  alle- 
gation.   The  defendants  were  alleged  to  be  severally  wrong- 
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doers  without  any  combination.  The  Lord  Chancellor  said: 
''The  right  against  the  different  booksellers  is  not  joint,  but 
peifectlj  distinct;  there  is  no  privity. "  The  subject-matter  of 
the  bill  was  a  wrong  done  by  each  of  the  booksellers;  its  ob- 
ject was  not  to  obtain  a  final  determination  that  the  plaintiff 
had  the  exclusive  right  and  that  the  defendants  had  no  right 
(for  it  was  not  asserted  that  they  claimed  any),  but,  as  in  the 
present  case,  simply  to  enjoin  wrongs  threatened  by  the  de- 
fendants severally  and  not  jointly.  In  fVhaley  vs.  Dawwniy 
2  Sch.  and  Lef.  367,  a  demurrer  was  sustahiedy  ''for  that  it 
appeared  by  said  bill  that  the  same  was  exhibited  asainst  de- 
fendants and  one  Michael  Carraher  for  several  and  distinct 
matters  and  causes  that  have  no  relation  or  dependencies 
on  each  other.  In  Brinkerhoff^  vs.  Brown^  6  John's  .Ch.  137, 
Chancellor  Kent  remarks:  ''There  was  a  series  of  acts  on 
the  part  of  the  persons  concerned  in  the  '  Qenesee  Com- 
pany,' all  produced  by  the  same  fraudulent  intent ^  and  termina- 
ting in  the  deception  and  injury  of  the  plaintiff.  The  de- 
fendants performed  different  parts  in  the  same  drama;  but  it 
was  still  one  piece — one  entire  performance,  marked  by  dif- 
ferent scenes.'*  All  the  defendants  (except  such  as  were 
parties  necessary  to  the  final  determination  of  the  issues  be- 
tween plaintiffis  and  those  who  had  taken  part  in  the  fraud) 
had  been  actors  in  a  greater  or.  less  degree  in  carrying  out 
the  common  fraudulent  design.  The  case  would  have  been 
more  analogous  to  the  present  if  here  the  several  defendants 
had  been  charged  with  threatening  the  injury  in  pursuance 
of  a  purpose  adopted  by  a  common  agreement.  It  is  claimed 
that  New  York  and  New  Haven  B.  B.  vs.  Schuyler  (17  N.  Y. 
603;  N.  T.  45)  is  strongly  in  point.  But  that  was  a  case 
where  the  plaintiffs  claimed  a  right  to  have  certain  stock  can- 
celed as  having  been  fraudulently  issued,  and  the  defendants, 
as  the  complaint  alleged,  "all  claimed  rights;  *  *  *  all 
asserted  a  claim  upon  the  company  in  some  form."  (17  N. 
T.  594-5.)  The  case  was  determined  upon  its  analogies  to  a 
bill  to  ^iet  title  and  remove  a  cloud.  The  learned  Judge 
likened  it  to  a  case  of  an  individual  clothed  with  the  leeal 
title  to  the  railroad  property,  receiving  its  gross  earnings  tor 
the  purpose  of  dividinfi^  the  net  profits  among  a  large  number 
of  individuals  whose  rights  were  evidenced  by  certificates  of 
stock.  In  such  case,  if  a  new  class  should  come  forward 
claiming  the  same  rights,  and  presenting  instruments  of  the 
same  kind  as  the  certificates,  bearing  on  their  face  all  the 
evidences  of  genuineness,  but  in  fact  unauthorized  and 
spurious,  it  would  be  the  ri^ht  and  duty  of  the  legal  owner 
(upon  settled  principle  of  equity)  to  call  the  false  claimants 
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into  court,  in  order  to  remove  the  cloud  upon  the  equitable 
interest  of  those  whom  he  represented.     (Id.  598.) 

It  is  unnecessary  to  dwell  upon  the  analogies  between  the 
cases  of  N.  F.  andN,  H.  R.  B.  Co.  vs.  Schv^er^  axidihe Mayor 
of  York  vs.  Ptlkingion,  or  on  the  very  marked  differences  be- 
tween the  former  and  the  case  at  bar.  In  the  Court  of  Ap- 
peals ^34  N.  Y.)  the  complaint  was  expressly  characterized 
as  "a  Dill  of  peace  to  quiet  titles,  settle  rights,  and  prevent  a 
multiplicity  of  suits."  An  examination  of  T^Aorpe  vs.  Brum- 
fii  (Law  B.,  ch.  api|.  cases,  vol.  8),  shows  that  tne  parties  all 
had  a  contract  relation  to  each  other,  by  reference  to  which 
their  respective  rights  were  to  be  determined;  and  further, 
that  no  question  of  joinder  was  raised,  but,  on  the  contrary, 
the  defendants  aU  anmvered  together ^  insisting  that  they  all 
had  a  certain  right  of  way  to  be  exercised  in  a  reasonable 
and  proper  manner  (p.  65o).  In  People  vs.  MorriU  (26  Cal.) 
the  objecticm  was  that  there  was  a  misjoinder  of  pUmdj^s. 
It  was  held  (and  apparently  admitted)  that  all  the  plaintiffs 
were  properly  joined  so  far  as  relief  by  cancellation  of  the 
patent  was  concerned,  and  it  was  said  that  the  demurrer 
should  be  overruled  because  too  general. 

We  think  the  distinction  between  the  case  at  bar  and  the 
other  American  cases  cited  by  the  respoDdent--^tn«  vs. 
Chew,  2  How.  U.  S.,  619,  amongst  them — ^is  equally  sus- 
ceptible of  explanation.  With  respect  to  the  Scoteh  cases, 
it  IS  enough  to  say  that,  under  the  system  of  law  which  ob- 
tains in  Scotland,  it  would  appear  that  parties  and  causes  of 
action  may  be  united  in  a  manner  not  permissible  in  coun- 
tries where  the  common  law  prevails;  the  inconveniences  and 
evils  resulting  from  the  joinder  of  parties  without  commu- 
nity of  interest  being  there  avoided  by  a  system  which  al* 
lows  the  ''conjunction"  of  causes  and  the  submission  of 
special  issues  to  the  triers  of  fact. 

At  law^  where  an  action  for  tort  is  brought  against  several 
co-defendants,  it  is  essential  that  the  wrong  complained  of 
be  joint.  (Dicey  on  Parties,  449.)  This  nue  is  tnoroughly 
understood,  and  is  not  disputed.  If  tiiere  are  any  excep- 
tions in  equily^  they  have  not  been  called  to  our  attention. 
We  are  convinced  that  none  can  be  found  which  will  author- 
ize the  joinder. of  defendante  attempted  in  the  proceeding 
before  us.  We  have  no  doubt  that  the  objections  to  the 
complaint  above  considered  could  properly  be  presented  by 
a  demurrer  on  the  ground  of  misjoinder  of  parties  defendant 

Judgment  and  order  reversed,  and  cause  remanded,  with 
directions  to  the  Court  below  to  sustain  the  demurrer  to  the 
coniplaint.    Bemittitur  forthwith. 
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Supreme  Court  of  the  United  States. 

OcTOBEB  Term,  1879. 


POWER  OF  OONOBESS  TO  ALTER  OORPORATE  CHARTER  GIVEN  BT  IT. 

THE  UNION  PACIFIC  BAILROAD  COMPANY,  Appel- 

LANT. 

VS. 

THE  UNITED  STATES. 

In  the  acts  of  Congress  of  July  1,  1862,  and  Jnly  2,  1864,  incorporating  the 
Union  Pacific  Railroad  Company,  it  is  provided  that  Congress  may  at 
any  time  add  to,  alter,  amend,  or  repeal  snch  acts.  Heldf  that  the  Act 
of  May  7,  1878,  which  requires  the  railroad  company  in  the  manage- 
ment of  its  affairs  to  set  aside  a  portion  of  its  current  income  as  a  sink- 
ing fund  to  meet  an  unmatured  mortgage  indebtedness  to  the  United 
States  and  other  mortgage  debts  when  they  shall  mature,  was  author- 
ized under  the  reservation  of  the  power  of  amendment,  did  not  deprive 
the  company  of  its  property  without  due  process  of  law,  and  did  not 
in  any  way  improperly  interfere  with  vested  rights. 

Appeal  from  the  Court  of  Claims. 

By  act  of  Congress  passed  Jnlj  1,  1862,  the  Union  Pacific 
Bailroad  Company  was  incorporated  and  anthorized  to  con- 
struct its  railroad  through  the  Territories  of  the  United 
States.  Grants  of  lands  were  made  in  aid  of  such  construc- 
tion, also  a  grant  of  subsidy  bonds  of  the  United  States, 
bearing  intrest  at  six  per  cent  per  annum,  which  were  to  be* 
come  due  thirty  years  after  date.  By  Section  6  of  the  Act 
it  was  proyided  that  the  grants  aforesaid  are  made  upon  con- 
dition that  said  company  shall  pay  said  bonds  at  maturity, 
and  shall  keep  said  railroad  and  telegraph  line  in  repair  and 
use,  and  shall  at  all  times  transmit  dispatches  oyer  said  tele- 
graph line,  and  transport  mails,  troops  and  munitions  of  war, 
supplies  and  public  stores  upon  said  railroad  for  the  goyem- 
ment,  and  all  compensation  for  sertices  rendered  for  the 
goyemment  shall  be  applied  to  the  payment  of  said  bonds 
and  interest  until  the  whole  amount  is  fully  paid.  Said 
company  may  also  pay  the  United  States,  wholly  or  in  part, 
in  the  same  or  other  bonds,  treasury  notes  or  other  eyiden- 
ces  of  debt  against  the  United  States,  to  be  allowed  at  par; 
and  after  said  road  is  completed,  until  said  bonds  and 
interest  are  paid,  at  least  fiye  per  centum  of  the  net  earnings 
of  said  roaa  shall  also  be  annually  applied  to  the  payment 
thereof. 

By  Section  18  it  is  proyided  thus:  *'  And  the  better  to  ac- 
complish the  object  oi  this  act,  namely,  to  promote  the  pub- 
lic interest  and  welfare  by  the  construction  of  said  railroad 
and  telegraph  line,  and  keeping  the  same  in  working  order, 
and  to  secure  to  the  goyemment  at  all  times  (but  particidarly 
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in  time  of  war)  the  use  and  benefits  of  the  same  for  postal, 
military  and  other  purposes,  Congress  may  at  any  time,  hav- 
ing due  regard  for  tne  rights  of  said  companies  named  herein, 
add  to,  altar,  amend  or  repeal  this  act.* 

By  Act  of  July  2,  1864,  it  is  enacted  (§  6)  that  only  one 
half  of  the  compensation  for  services  rendered  for  the  Gov- 
ernment by  said  companies  shall  be  required  to  be  applied 
to  the  payment  of  the  bondn  issued  by  the  Qovemment  in 
aid  of  the  construction  of  said  roads;  (g  6)  that  the  lien  of 
the  United  States  bonds  shall  be  subordinate  to  that  of  the 
bonds  of  any  or  either  of  said  companies  hereby  authorizid 
to  be  issued  on  their  respective  roads,  property  and  equip* 
ments,  and  (§22)  "  that  Congress  may  at  any  time  alter, 
amend  or  repeal  this  act." 

By  Act  of  Congress  of  Mav  7,  1878,  it  is  provided  that 
certain  of  the  net  earnings  of  the  company,  idter  Uie  pay- 
ment of  interest  on  the  first  mortgage  bonds,  shall  be  paid 
into  a  sinking  fund,  to  be  managed  by  the  United  States; 
also  the  compensation  received  from  the  United  States  for 
services,  and  (§  6)  that  no  dividend  shall  be  voted,  made  or 
paid  for  or  to  any  stockholder  in  said  company  at  any  time 
when  the  said  company  shall  be  in  default  in  respect  of  the 
payment  either  of  tne  sums  required  to  be  paid  into  said 
sinking  fund.  (§  7)  That  the  said  sinking  fund  so  estab- 
lished and  accumulated  shall,  at  the  maturity  of  said  bonds  so 
respectively  issued  by  the  United  States,  be  applied  to  the  pav^ 
ment  and  satisfaction  thereof,  according  to  the  interest  of  said 
companv  in  said  fund,  and  of  all  interest  paid  by  the  United 
States  tnereon,  and  not  reimbursed,  subject  to  the  provisions 
of  the  next  section.  By  Section  8  the  fund  is  to  be  held  for 
the  benefit  of  the  other  creditors  of  the  company. 

The  Secretary  of  the  Treasury  refused  to  pay  to  the  com- 
pany $5,225.86,  one  half  the  charge  for  transporting  troops 
oy  it  in  July,  1878,  but  paid  it  into  the  sinking  fund  provided 
by  the  Act  of  1878. 

Waite,  C.  J. 

The  single  question  presented  by  this  case  is  as  to  the  con- 
stitutionality of  that  part  of  the  Act  of  May  7,  1878,  which 
establishes  in  the  Treasury  of  the  United  States  a  sinking 
fund.  The  validity  of  the  rest  of  the  act  is  not  necessarily 
invo.lved. 

It  is  our  duty,  when  required  in  the  regular  course  of 
judicial  proceedings,  to  declare  an  act  of  Congress  void  if 
not  within  the  legislative  power  of  the  Unit^  States,  but 
this  declaration  should  never  be  made  except  in  a  clear  case. 
Every  possible  presumption  is  in  favor  or  the  validity  of  a 
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statate,  and  ibis  continues  until  the  contrary  is  shown  beyond 
a  rational  doubt.  One  branch  of  the  Government  cannot  en« 
oroach  on  the  domain  of  another  without  danger.  The  safety 
of  our  institutions  depends  in  no  smaU  degree  on  a  strict  ob- 
servance of  this  salutary  rule. 

The  United  States  cannot  any  more  than  a  State  interfere 
with  private  rights,  except  for  le^timate  governmental  pur- 

Eosee.  They  are  not  included  within  the  constitutional  pro- 
ibition  which  prevents  States  from  passing  laws  impairing 
the  obligation  of  contracts,  but  equally  wim  the  States  they 
are  prohibited  from  depriving  persons  or  corporations  of 
property  without  due  process  of  law.  They  cannot  legislate 
oacK  to  themselves,  without  making  compensation,  the  lands 
they  have  given  this  corporation  to  aid  in  the  construction  of 
its  railroad.  Neither  can  they  by  legislation  compel  tiie  cor- 
poration to  discharge  its  obligations  in  respect  to  the  subsidy 
bonds  otherwise  tiian  according  to  the  terms  of  the  contract 
already  made  in  that  connection.  The  United  States  are  as 
much  bound  by  their  contracts  as  are  individuals.  If  they 
repudiate  their  obligations,  it  is  as  much  repudiation,  with  all 
tiie  wrQU^  and  reproach  tiiat  term  impHes,  as  it  would  be  if 
the  repudiator  had  been  a  State  or  a  municipality  or  a  citi- 
zen. !No  change  can  be  made  in  the  title  created  by  the  grant 
of  the  lands,  or  in  the  contract  for  the  subsidy  bonds,  with- 
out the  consent  of  the  corporation.  All  this  is  indisputable. 
The  contract  of  the  company  in  respect  to  the  subsidy 
bonds,  is  to  pay  botii  principal  and  interest  when  the  princi- 
pal matures,  unless  the  debt  is  sooner  discharged  by  the  ap- 
plication of  one  half  the  compensation  for  transportation  and 
other  services  rendered  for  the  Government,  and  the  iive  per 
cent,  of  net  earnings  as  specified  in  tiie  charter.  This  was 
decided  in  U.  P.  R.  R.  Co.  vs.  U.  S.,  (91  U.  S.  72).  The 
precise  point  to  be  determined  now  is,  whether  a  statute 
which  requires  the  company  in  the  manii^ement  of  its  affairs 
to  set  aside  a  portion  of  its  current  income  as  a  sinking  fund 
to  meet  this  and  other  mortgage  debts  when  they  mature,  de- 

E rives  the  company  of  its  property  without  due  process  of 
Lw,  or  in  any  otner  way  improperly  interferes  with  vested 
rights. 

This  corporation  is  a  creature  of  the  United  States.  It  is 
a  private  corporation  created  for  public  purposes,  and  its 
property  is  to  a  large  extent  devoted  to  puolic  uses.  It  is, 
therefore,  subject  to  legislative  control  so  far  as  its  business 
affects  the  public  interests.  0.  B.  &  Q.  R.  R.  Co.  vs.  Iowa, 
94  U.  8.  155. 
It  is  unnecessary  to  decide  what  power  Congress  would 
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haye  had  over  the  characier  if  the  right  of  amendment  had 
not  been  preserved;  for  as  we  think,  that  reservation  has 
been  made.  In  the  Act  of  1862,  g  18,  it  was  accompanied 
bj  an  explanatory  statement  showing  that  this  had  been  done, 
*^  the  better  to  accomplish  the  object  of  this  act,  namelj,  to 
promote  the  public  interest  and  welfare  by  the  construction 
of  said  railroad  and  telegraph  line,  and  keeping  the  same  in 
working  order,  and  to  secure  to  the  Government  at  all  times 
(but  especially  in  time  of  war)  the  use  and  benefits  of  the 
same  for  postal,  military  and  other  purposes,"  and  by  an  in- 
junction that  it  should  be  used  with  ''due  regard  for  the 
rights  of  said  companies."  In  the  Act  of  1864,  however, 
there  is  nothing  except  the  simple  words  (§  22)  **  that  Con- 
fess may  at  any  time  alter,  amend  and  repeal  this  act."  Tak- 
mg  both  acts  together,  and  giving  the  explanatory  statement 
in  that  of  1862,  aU  the  effect  it  can  be  entitied  to,  we  are  of 
tiie  opinion  that  Congress  not  only  retains,  but  has  given 
special  notice  of  its  intention  to  retain,  full  and  complete 
power  to  make  such  alterations  and  amendments  of  the 
charter  as  come  within  the  just  scope  of  legislative  power. 
That  this  power  has  a  limit,  no  one  can  doubt.  All  a^;ree 
that  it  cannot  be  used  to  take  away  property  already  acquired 
under  the  operation  of  the  charter,  or  to  aeprive  the  corpo* 
ration  of  the  fruits  actually  reduced  to  possession  of  contracts 
lawfully  made;  but  as  was  said  by  this  Court,  through  Mr. 
Justice  Clffobd,  in  Miller  vs.  the  State,  15  *Wall.,  498,  ^'  it 
may  safely  be  afKrmed  that  the  reserved  power  may  be  exer- 
cised, and  to  almost  any  extent,  to  can*y  into  effect  the  origi- 
nal purposes  of  the  grant,  or  to  secure  the  due  administration 
of  its  affairs,  so  as  to  protect  the  rights  of  stockholders  and 
of  creditors,  and  for  the  proper  disposition  of  its  assets; "  and 
again,  in  Holyoke  Co,  vs.  I^^man,  15  Wall.,  519,  *'  to  protect 
tiie  rights  of  the  public  and  of  the  corporators,  or  to  pro- 
mote the  due  administration  of  the  affairs  of  the  colporation." 
Mr.  Justice  Field,  also  speaking  for  the  Court,  was  even 
more  explicit  when,  in  Tomlinson  vs.  Jessup,  15  Wall.,  459, 
he  said,  ''the  reservation  affects  the  entire  relation  between 
the  State  and  corporation,  and  places  under  legislative  con- 
trol all  rights,  privileges  and  immunities  derived  by  its 
charter  direotiy  from  the  State;"  and  again,  as  late  as  Kail- 
road  Co.  vs.  Maine,  96  U*  S.,  510,  ''by  the  reservation 
*  *  *  the  State  retained  the  power  to  alter  it  (the  charter) 
in  all  particulars  constituting  the  grant  to  the  new  company, 
formect  under  it,  of  corporate  righte,  privileges  and  immuni- 
ties." Mr.  Justice  Swayne,  in  Shields  vs.  Ohio,  95  U.  S., 
324,  says,  by  way  of  limitation,    "the  alteration  must  be 
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reasonable;  they  mnstbe  made  in  good  faith,  and  be  consist- 
ent with  the  object  and  scope  of  th  e  act  of  incorporation .  Sheer 
oppression  and  wrong  cannot  be  inflicted  nnder  the  guise  of 
amendment  or  alteration."  The  rules  as  here  laid  down  are 
fully  sustained  by  authority.  Further  citations  are  unnec- 
essary. 

Giving  full  effect  to  the  principles  which  have  thus  been 
authoritatively  stated,  we  think  it  safe  to  say,  that  whatever 
rules  Congress  might  have  prescribed  in  the  original  charter 
for  the  government  of  the  corporation  in  the  administration 
of  its  affairs,  it  retained  the  power  to  establish  by  amend- 
ment. In  so  doing  it  cannot  undo  what  has  already  been 
done,  and  it  cannot  unmake  contracts  that  have  already  been 
made,  but  it  may  provide  for  what  shall  be  done  in  the  fu- 
ture, and  may  direct  what  preparation  shall  be  made  for  the 
due  performance  of  contracts  already  entered  into.  It 
might  originally  have  prohibited  the  borrowing  of  money  on 
mortgage,  or  it  might  nave  said  that  no  bonded  debt  should 
be  created  without  ample  provision  by  sinking  fund  to  meet 
it  at  maturity.  Not  having  done  so  at  first,  it  cannot  now  by 
direct  legislation  vacate  mortgages  already  made  under  the 
powers  originally  panted,  nor  release  debts  already  con- 
tracted. A  prohibition  now  against  contracting  debts  will 
not  avoid  debts  already  incurred.  An  amendment,  making 
it  unlawful  to  issue  bonds  payable  at  a  distant  day  without  at 
the  same  time  establishing  a  fund  for  their  ultimate  redemp- 
tion, will  not  invalidate  a  oond  already  out.  All  such  legis- 
lation will  be  confined  in  its  operation  to  the  future. 

Legislative  control  of  the  administration  of  the  affairs  of 
a  corporation  maj^,  however,  veiy  properly  include  regula- 
tions by  which  suitable  provision  wul  be  secured  in  advance 
for  the  payment  of  existing  debts  when  they  fall  due.  If  a 
State  under  its  reserved  power  of  charter  amendment  were 
to  provide  that  no  di^'idends  should  be  paid  to  stockholders 
from  current  earnings  until  some  reasonable  amount  had 
be^n  set  apart  to  meet  maturing  obligations,  we  think  it 
would  not  be  seriously  contended  that  such  legislation  was 
unconstitutional  either  because  it  impaired  the  obligations  of 
the  charter  contract  or  deprived  the  corporation  of  its  prop- 
erty without  due  process  of  law.  Take  ihe  case  of  an  insur- 
ance company  dividing  its  unearned  premiums  among  its 
stockholders  without  laying  by  anything  to  meet  losses; 
would  any  one  doubt  the  power  of  the  State  under  its  re- 
served right  of  amendment  to  prohibit  such  dividends  until 
a  suitable  fund  had  been  established  to  meet  losses  from  out- 
standing risks?    Clearly  not,  we  think,  tor  the  obvious  rea- 
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son  that  while  the  stockholders  are  entitled  to  receive  all 
dividends  that  may  legitimately  be  declared  and  paid  out  of 
the  current  net  irtcome,  their  claims  on  the  property  of  the  cor- 
poration are  always  subordinate  to  those  of  creditors.  The 
property  of  a  corporation  constitutes  tne  fund  from  which 
its  debts  are  to  be  paid,  and  if  the  officers  improperly  at- 
tempt to  divert  this  fund  from  its  legitimate  uses,  justice 
requires  that  they  should  in  some  way  be  restrained.  A 
court  of  equity  would  do  this  if  called  upon  in  an  appro- 
priate'manner,  and  it  needs  no  argument  to  show  that  a  leg- 
islative regulation  which  reijuires  no  more  of  the  corporation 
than  a  court  would  compel  it  to  do  without  legislation,  is  not 
unreasonable. 

Such  a  regulation,  instead  of  bein^  destructive  in  its  char- 
acter, would  be  eminently  conservative.  Bailroadsare  a  pe- 
culiar species  of  property,  and  railroad  corporations  are  in 
some  respects  peculiar  corporations.  Large  amounts  of 
money  are  required  for  construction  and  equipment,  and 
this,  to  a  great  extent,  is  represented  by  a  funded  debt, 
which,  as  well  as  the  capital  stock,  is  sought  after  for  intest- 
ment,  and  is  distributed  widely  amon^  large  numbers  of 
persons.  Almost  as  a  ihatter  of  necessity  it  is  difficult  to 
secure  any  concert  of  action  among  the  ai£ferent  classes  of 
creditors  and  stockholders,  and  consequently,  all  are  com- 
pelled to  trust  in  a  great  d^;ree  to  the  management  of  the 
corporation  by  those  who  are  elected  as  officers,  without 
much,  if  any,  opportimity  for  personal  supervision.  The  in- 
terest of  the  stockholders,  who,  as  a  rule,  alone  have  the 
power  to  select  the  managers,  is  not  unfrequently  antago- 
nistic to  that  of  the  debtholders,  and  it  therefore  is  especially 
proper  that  the  government,  whose  creature  the  corporation 
IS,  should  exercise  its  general  powers  of  supervision,  and  do 
all  it  reasonably  may  to  protect  investments  in  the  bonds 
and  stock  from  loss  througn  improvident  management. 

No  better  case  can  be  found  for  illustration  than  is  pre- 
sented by  the  history  of  this  corporation.  Without  under- 
taking in  any.  manner  to  cast  censure  upon  those  by  whose 
matchless  energy  this  great  road  was  built,  and  as  if  by 
magic,  put  into  operation,  it  is  a  fact  which  cannot  be  de- 
nied, that  when  tne  road  was  in  a  condition  to  be  run,  its 
bonds  and  stocks  represented  vastly  more  than  the  actual 
cost  of  the  labor  and  material  which  went  into  its  construc- 
tion. Great  undertakings  like  this,  whose  future  is  at  the 
time  uncertain,  requiring,  as  they  do,  large  amounts  of 
money  to  carry  them  on,  seem  to  make  it  necessary  that  ex- 
traorainary  inducements  should  be  held  out  to  capitalists  to 
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enter  upon  them,  since  a  failure  is  almost  sure  to  involve 
those  who  make  the  venture  in  financial  ruin.     It  is  not, 
however,  the  past  with  which  we  are  now  to  deal,  but  rather 
the  present  and  the  future.     We  are  not  sitting  in  judgment 
upon  the  history  of  this  corporation,  but  upon  its  present 
condition.     We  now  know  that  when  tlie  road  was  completed 
its  funded  debt  alone  was  as  foUows:  First  mortgage,  $27,- 
232,000;   subsidy  bonds,  $27,236,512,    aU   maturing  thirty 
years  after  date;  and  that  the  average  time  of  its  maturity 
IS  duiing  the  year  1897.     In  addition  to  this  are  now  the 
sinking  rand  bonds,  the  land  grant  bonds  and  the  Omaha 
bridge  bonds,  amounting  to  at  least  $20,000,000  more.     The 
interest  on  the  first  mortage  and  all  other  classes  of  bonds, 
except  the  subsidy  bonds,  will  undoubtedly  be  met  as  it  falls 
due,  but  on  the  subsidy  bonds,  as  has  already  been  seen,  no 
interest  is  payable,  except  out  of  the  half  of  the  earnings  for 
government  service  and  the  five  per  cent,  of  the  net  earnings, 
until  the  maturity  of  the  principal.     Thus  far,  as  we  have 
had  occasion  to  observe  in  the  various  suits  which  have  come 
before  us  during  the  past  few  years,  involving  an  inquiry 
into  these  matters,  the  payments  from  these  sources  have 
fallen  very  short  of  keeping  down  the  accruing  interest,  and 
according  to  present  appearances  it  is   not  probably  too 
much  to  say  that  when  tne  debt  is  due  there  wiU  be  as  much 
owing  the  United  States  for  interest  paid  as  for  principal. 
There  will  then  become  due  from  this  companv,  in  less  tnan 
twenty  years  from  this  date,  in  the  neighborhood  of  eighty 
millions  of  dollars,  secured  by  the  first  and  subsidy  mort- 
gages.    In  addition  to  this  are  the  capital  stock,  represent- 
ing $36,000,000  more,  and  the  funded  debt  inferior  in  its 
lien  to  that  of  the  subsidy  bonds.     All  these  different  classes 
of  securities  have  become  favorites  in  the  market  for  invest- 
ments, and  they  are  widely  scattered  at  home  and  abroad. 
They  have  taken  to  a  certain  extent  the  place  of  the  public 
funds  as  investments.     With  the  exception  of  the  laud  grant, 
which  is  first  devoted  to  the  payment  of  the  land-grant 
bonds,  but  little,  if  anything,    except  the  earnings  of  the 
company  can  be  depended  on  to  meet  these  obligations  when 
they  mature.     The  company  has  been  in  the  receipt  of  large 
earnings  since  the  completion  of  its  road,  and,  after  paying 
the  interest  on  its  own  bonds  at  maturity,  has  been  dividing  the 
remainder,  or  a  very  considerable  portion  of  it,  from  time  to 
time  among  its  stockholders,  without  laying  by  anything  to 
meet  the  enormous  debt,  which,  considering  the  amount,  is 
so  soon  to  become  due.    It  is  easy  to  see  that  in  this  way 
the  stockholders  of  the  present  time  are  receiving  in  the 
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shape  of  dividends  that  which  those  of  the  fntore  maj  be 
compelled  to  lose.  It  is  hardly  to  be  presumed  that  thiH 
great  weight  of  i>ecuniary  obUgation  can  be  removed  with- 
out interfering  with  dividends  hereafter,  unless  at  once  some 
preparation  is  made  bj  sinking  fund  or  otherwise  to  prevent 
it.  Under  these  circumstances  the  stockholders  of  to-dav 
have  no  property  right  to  dividends  which  shall  absorb  all 
the  net  earnings  after  paying  debts  already  due.  The 
current  earnings  belong  to  the  corporation,  and  the  stock- 
holders, as  sucli,  have  no  right  to  them  as  against  the  just 
demands  of  creditors. 

The  United  States  occupy  toward  this  corporation  a  two- 
fold relation — that  of  sovereign  and  that  of  creditor.  U.  S. 
vs.  U.  P.  B.  R.  (98  U.  8.  613.)  Their  rights  as  soverei^ 
are  not  crippled  oecause  they  are  creditors,  and  their  privil- 
ege as  creditors  are  not  enlarged  by  the  charter  because  of 
their  sovereignty.  They  cannot  as  creditors  demand  pay- 
ment of  what  is  due  them  before  the  time  limited  by  the 
contract.  Neither  can  they  as  sovereign  or  creditors  require 
the  company  to  pay  the  other  debts  it  owes  before  they  ma- 
ture, ^ut  out  oi  regard  to  the  rights  of  the  subsequent  lien- 
holders  and  stockholders,  it  is  not  only  their  right,  but  their 
duty,  as  sovereign,  to  see  to  it  that  the  current  stockholders 
do  not,  in  the  administration  of  the  affairs  of  the  corpora- 
tion, appropriate  to  their  own  use  that  which  in  equity  be- 
longs to  others.  A  legislative  regulation  which  does  no  more 
than  require  them  to  submit  to  their  just  contribution  toward 
the  payment  of  a  bonded  debt  cannot  in  any  sense  be  said  to 
deprive  them  of  their  property  without  due  process  of  law. 

The  question  still  remains  whether  the  particular  provision 
of  this  statute  now  under  consideration  comes  within  this 
rule.  It  establishes  a  sinking  fund  for  the  payment  of  debts 
when  they  mature,  but  does  not  pay  the  debts.  The  origi- 
nal contracts  of  loan  are  not  changed.  They  remain  as  they 
were  before  and  are  only  to  be  met  at  maturity.  All  that 
has  been  done  is  to  make  it  the  duty  of  the  company  to  lay 
by  a  portion  of  its  current  net  income  to  meet  its  deots  when 
they  do  fall  dUe.  In  this  way  the  current  stockholders  are 
prevented  to  some  extent  from  depleting  the  treasury  for 
their  own  benefit  at  the  expense  of  those  who  are  to  come 
after  them.  This  is  no  more  for  the  benefit  of  the  creditors 
than  it  is  for  the  corporation  itself.  It  tends  to  give  perma- 
nency to  the  value  of  the  stock  and  bonds,  and  is  in  the 
direct  interest  of  a  faithful  administration  of  affairs.  It 
simply  compels  the  managers  for  the  time  time  being  to  do 
what  they  ought  to  do  voluntarily.     The  fund  to  be  created 


The  Pacifio  Coast  Law  Journal.  32l 

IB  not  so  much  for  the  security  of  the  creditors  as  the  ulti- 
mate protection  of  the  public  and  the  corporators. 

To  our  minds  it  is  a  matter  of  no  consequence  that  the  Sec- 
retary of  the  Treasury  is  made  the  sinking  fund  agent  and 
the  Treasury  of  the  tinited  States  the  depository,  or  that  the 
investment  is  to  be  made  in  the  public  lunds  of  the  United 
States.  This  does  not  make  the  deposit  a  payment  of  the 
debt  due  the  United  States.  The  duty  of  the  manager  of 
every  sinking  fund  is  to  seek  some  safe  investment  for  the 
moneys  ad  they  accumulate  in  his  hands,  so  that  when  re- 
q^uired  they  may  be  promptly  available.  Certainly  no  objec- 
tion  can  be  made  to  the  security  of  this  investment.  In  fact 
we  do  not  understand  that  complaint  is  made  in  this  particu- 
lar. The  objection  is  to  the  creation  of  the  fund  and  not  to 
the  investment,  if  that  investment  is  not  in  law  a  payment. 

Neither  is  it  a  fatal  objection  that  the  half  of  the  eaminirs 
for  services  rendered  the  government,  which,  by  the  act  of 
1864,  was  to  be  paid  to  the  companies,  is  put  in  this  fund. 
The  government  is  not  released  from  the  payment.  While 
the  monej  is  retained,  it  is  only  that  it  may  be  put  into  the 
fund,  which,  although  kept  in  the  treasury,  is  owned  by  the 
company.  When  the  debts  are  paid,  the  securities  into 
which  the  moneys  have  been  converted  that  remain  undis- 
posed of  must  be  handed  over  to  the  corporation.  Under  the 
circumstances,  the  retaining  of  the  money  in  the  treasury  as 
a  part  of  the  sinking  fund  is  in  law  a  payment  to  the  com- 
pany. 

Not  to  pursue  this  branch  of  the  inquiry  any  further  it  is 
sufficient  now  to  say  that  we  think  the  legislation' com- 
plained of  may  be  sustained  on  the  jground  that  is  a  reason- 
able reflation  of  the  administration  of  the  affairs  of  the 
corporation,  and  promotive  of  the  interests  of  the  public  and 
the  corporators.  It  takes  nothing  from  the  corporation  or 
the  stockholders  which  actually  belongs  to  them.  It  oppresses 
no  one,  and  inflicts  no  wrong.  It  simply  gives  furtner  as- 
surance of  the  continued  solvency  and  prosperity  of  a  corpo- 
ration in  which  the  public  are  so  largely  interested,  and  adds 
another  guaranty  to  the  permanent  and  lasting  value  of  its 
vast  amount  of  securities. 

The  legislation  is  also  warranted  under  the  authority  by 
way  of  amendment  to  change  or  modify  the  rights,  privil- 
eges and  immunities  granted  by  the  charter.  The  right  of 
the  stockholders  to  a  division  of  the  earnings  of  the  corpo- 
ration is  a  privilege  derived  from  the  charter.  When  th^ 
charter  and  its  amendments  first  became  laws  and  the  work 
on  the  road  was  undertaken,  it  was  by  no  means  sure  that  the 
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enterprise  would  prove  a  financial  succesB.  No  statatorj 
restraint  was  then  put  upon  the  power  of  declaring  divi- 
dends. It  was  not  certain  that  the  stock  would  ever  find  a 
place  on  the  list  of  marketable  securities,  or  that  there 
would  be  any  bonds  subsequent  in  lien  to  that  of  the  United 
States  whicn  could  need  legislative  or  other  protection. 
Hence,  all  this  was  left  unprovided  for  in  the  charter  and  its 
amendments  as  originally  granted,  and  the  reservation  of  the 
power  of  amendment  inserted  so  as  to  enable  the  govern- 
ment to  accommodate  its  legislation  to  the  reouirements  of 
the  public  and  the  corporation  as  they  should  oe  developed 
in  the  future.     Now  it  is  known  that  the  stock  of  the  com- 

})any  has  found  its  way  to  the  markets  of  the  world;  that 
arge  issues  of  bonds  have  been  made  beyond  what  was 
originally  coMemplated,  and  that  the  company  has  gone  on 
for  years  dividing  its  earning  without  any  regard  to  its  in- 
creasing debt,  or  to  the  protection  of  those  whose  rights 
may  be  endangered  if  this  practice  is  permitted  to  continue. 
For  this  reason  Congress  has  interfered,  and  und^r  its  re- 
served power,  limited  the  privilege  of  declaring  dividends  on 
the  current  earning  so  as  to  confine  the  stockholders  to 
what  is  left  after  suitable  provision  has  been  made  for  the 
protection  of  creditors  and  stockholders  against  the  disas* 
trous  consequences  of  a  constantly  increasing  debt.  As  this 
increase  cannot  be  kept  down  by  payment  unless  voluntarily 
made  by  the  corporation,  the  next  best  thin^  has  been  done, 
that  is  to  say,  a  fund  safely  invested,  which  increases  as  the 
debt  increases,  has  been  established  and  set  apart  to  meet 
the  debt  when  the  time  comes  that  payment  can  be  required. 
Judgment  affirmed. 
Bradley,  Strong  and  Field,  JJ.,  dissenting. 


October  Term,  1878. 


POWER  of  congress  TO  ALTER  CORPORATE  CHARTER  GRANTED  BY 

A  STATE. 

CENTRAL   PACIFIC    R.    R.    CO.,    STANFORD,    and 

OTHERS,  Appellants, 

vs. 

GALLATIN. 

The  Central  Pftcific  Railroad  Company  waa  inoorporated  under  Uie  law  of 
California  with  authority  to  build  a  railroad  within  the  limits  of  the 
State.  It  was  authorized  to  borrow  money,  but  was  required  to  pro- 
vide a  sinking  fund  for  the  redemption  of  its  bonds.  In  its  charter 
was  reserved  a  legislatiTe  right  of  amendment,  and  the  Constitution  of 
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Caliiomia  provided  that  all  corporate  eharters  might  he  amended  or 
repealed.  By  an  act  of  Congress,  passed  in  1862,  this  corporation  was 
authorized  to  huild  its  road  through  the  territories  of  the  United 
Suites,  and  was  given  all  the  rights  and  franchises  of  the  Union  Pacific 
Company,  and  the  right  of  amendment  to  this  act  was  reserved.  The 
company  accepted  the  benefits  and  conditions  of  the  act,  and  such  act 
was  recognized  and  acquiesced  in  by  the  State  of  California.  Meld, 
that  the  Act  of  Congress  of  May  7,  1878,  which  requires  the  company 
to  set  a^de  a  portion  of  its  current  income  as  a  sinking  fund  to  meet 
an  unmatured  mortgage  indebtedneas  to  the  United  States,  and  other 
mortgages  when  they  shall  mature,  was  authorized  under  the  reserva- 
tion of  the  power  of  amendment  in  the  Act  of  Congress  of  1862;  was 
not  in  conflict  with  the  provisions  of  the  State  charter,  and  was  con- 
sistent with  the  policy  of  the  State  of  California  in  respect  to  corpora- 
tions. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
tie  District  of  California. 

The  facts  in  this  case  are  similar  to  those  in  the  case  of 
The  Union  Pacific  Bailroad  Co.  vs.  United  States,  except  as 
siated  in  the  opinion. 

Waite,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  only  material  difference  between  this  case  and  that  of 
the  Union  Pacific  Compan;^,  arising  under  the  Act  of  May  7, 
1878,  lies  in  the  fact  that  in  this  the  special  franchises,  as 
well  as  the  land  and  subsidy  bonds,  were  granted  by  the 
United  States  to  a  corporation  formed  and  organized  under 
the  laws  of  the  State  of  California,  while  in  that  Congress 
created  the  corporation  to  which  the  grants  were  made.  The 
California  corporation  was  organized  under  a  State  law  with 
an  authorized  capital  of  eight  millions  five  hundred  thousand 
dollars,  to  build  a  road  from  the  city  of  Sacramento  to  the 
eastern  boundary  of  the  State,  a  distance  of  about  one  hun- 
dred and  fifteen  miles.  Under  the  operation  of  its  Califor- 
nia charter,  it  could  only  borrow  money  to  an  amount  not 
exceeding  the  capital  stock,  and  must  provide  a  sinking  fund 
for  the  ultimate  redemption  of  the  bonds.  HittelFs  Cal. 
Laws,  1850-1864,  Sec.  840.  No  power  was  granted  to  build 
any  road  outside  the  State,  or  in  tlie  State  except  the  termini 
named.  By  the  act  of  1862,  Congress  granted  this  corpora- 
tion the  right  to  build  a  road  from  San  Francisco,  or  the 
navigable  waters  of  the  Sacramento  Biver,  to  the  eastern 
boundarv  of  the  State,  and  from  there  through  the  Territo- 
ries of  tne  United  States  until  it  met  the  road  of  the  Union 
Pacific  Companv.  For  this  purpose  all  the  rights,  privil- 
eges, and  francnises  were  given  this  company  that  were 
K anted  the  Union  Pacific  Company,  except  the  franchise  of 
ling  a  corporation,  and  such  others  as  were  merely  incident 
to  the  organization  of  the  company.    The  land  grants  and 
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subsidy  bonds  to  this  company  were  the  same  in  character 
and  quantity  as  those  to  the  Union  Pacific,  and  the  same 
right  of  amendment  was  reserved.  Each  of  the  companies 
was  required  to  file  in  the  Department  of  the  Interior  its  ac- 
ceptance of  the  conditions  imposed,  before  it  could  become 
entitled  to  the  benefits  conferred  by  the  act.  This  was 
promptly  done  by  the  Central  Pacific  Company,  and  in  this 
way  tiiat  corporation  voluntarily  submitted  itself  to  such  leg- 
islative control  by  Congress  as  was  reserved  under  the  power 
of  amendment. 

No  objection  has  ever  been  made  by  the  State  to  this  ac- 
tion by  Congress.  On  the  contrary,  the  State,  by  implica- 
tion at  least,  has  given  its  assent  to  what  was  done;  for  in  1864 
it  passed  ''An  act  to  aid  in  carrying  out  the  provisions  of 
the  Pacific  Bailroad  and  telegraph  act  of  Congress,*'  and 
thereby  confirmed  and  vested  in  the  company  *'  all  the 
rights,  privileges,  franchises,  power,  and  authority  conferred 
upon,  granted  to,  or  vested  in  said  company  by  said  act  of 
Congress,"  and  repealed  ''  all  laws  or  parts  of  laws  inconsist- 
ent or  in  conflict  with  ♦  «  ♦  the  rights  and  privil-t 
eges  herein  (therein)  granted."  Hittell's  Laws,  Sec.  4798; 
Acts  of  1863-4,  471.  Inasmuch  as  by  the  Constitution  of 
California,  then  in  force  (Art.  lY.  Sec.  31),  corporations,  ex- 
cept for  municipal  purposes,  could  not  be  created  by  special 
act,  but  must  be  formed  under  general  laws,  the  legal  effect 
of  this  act  is  probably  little  more  than  a  legislative  recogni- 
tion by  the  State  of  what  had  been  done  by  the  United  States 
with  one  of  the  State  corporations. 

In  so  doing  the  State  but  carried  out  its  original  policy  in 
reference  to  me  same  subject-matter,  for  as  early  as  May  1, 
1852,  an  act  was  passed  reciting  **  that  the  interests  of  this 
State,  as  well  as  those  of  the  whole  Union,  require  the  im- 
mediate action  of  the  Government  of  the  United  States  for 
the  construction  of  a  national  thoroughfare  connecting  the 
navigable  waters  of  the  Atlantic  and  Pacific  oceans,  for  the 
purposes  of  national  safety,  in  the  event  of  war,  and  to  pro- 
mote the  highest  commercial  interests  of  the  Republic,"  and 
granting  the  right  of  way  through  the  State  to  the  United 
tates  for  the  purpose  of  constructing  such  a  road.  Hii- 
telPs  Laws,  Sec.  4791;  Acts  of  1852,  150.  In  1869  (Acts  of 
1859,  391)  a  resolution  was  passed  calling  a  convention  **  to 
consider  the  refusal  of  Congress  to  take  efficient  measures 
for  the  construction  of  a  railroad  from  the  Atlantic  States  to 
the  Pacific,  and  to  adopt  measures  whereby  the  building  of 
said  railroad  can  be  accomplished,"  and  at  the  same  session 
of   the  Legislature  a  memorial  was  prepared  asking  Con- 
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gress  to  pass  a  law  authorizing  the  constmction  of  such  a 
road,  and  asking  also  a  grant  of  lands  to  aid  in  the  con- 
stmction of  railroads  in  the  State.  (Acts  of  1859,  396.) 
Nothing  was  done,  however,  by  Congress  until  the  rebel- 
lion, which  at  once  called  the  attention  of  all  who  were 
interested  in  the  preservation  of  the  Union  to  t>^e  immense 
practical  importance  of  such  a  road  for  militaiy  pur- 
poses, and  then,  as  soon  as  a  plan  could  be  matured  and  the 
necessary  forms  of  legislation  gone  through  with,  the  act 
of  July  1,  1862,  was  passed.  But  this  was  not  enough  to 
interest  capitalists  in  the  undertaking,  and  although  the 
Legislature  of  California  during  the  year  1863  passed 
several  acts  intended  to  hold  out  further  inducements, 
but  little  was  accomplished  until  the  amendatory  act  of 
Congress  in  1864,  which,  besides  authorizing  the  first 
mortgage  and  changing  in  some  important  particulars  the 
conditions  on  which  the  subsidy  bonds  were  to  be  is- 
sued, conferred  additional  powers  on  the  corporation, 
some  of  which,  such  as  the  right  of  eminent  domain  in  the 
Territories,  the  State  could  not  grant,  and  others  such 
as  the  right  of  issuing  first  mortgage  bonds  without  a  sink- 
ing fund,  and  in  excess  of  the  capital  stock,  it  had  seen 
fit  to  withhold.  This  act  also  reserved  to  Congress  full 
power  of  amendment,  and  was  promptly  accepted. by  the  cor^ 
poration.  With  this  addition  of  corporate  powers  and  pe- 
cuniary resources  the  work  was  pushed  forward  to  completion 
with  unexampled  energy.  But  for  the  corporate  powers  and 
financial  aid  granted  by  Congress  it  is  not  probable  that  the 
road  would  have  been  buut.  The  first  mortgage  bonded 
debt  was  created  without  a  sinking  fund,  and  the  road  in  the 
Territories  built  under  the  authority  of  Congress,  assented  to 
and  ratified  by  the  State. 

The  Western  Pacific  Company,  now  bv  consolidation  a 
part  of  the  Central  Pacific  Company,  was  also  organized  De- 
cember 13,  1862  (Acts  of  1863,  81),  under  the  general  rail- 
road law  of  California,  with  power  to  construct  a  road  from  a 
point  on  the  San  Franqisco  and  San  Jose  Bailroad,  at  or 
near  San  Jose  to  Sacramento,  and  there  connect  with  the 
road  of  the  Central  Pacific  Company.  Afterward  the  Cen- 
tral Pacific  Company  assigned  to  this  corporation  its  rights, 
under  the .  act  of  Congress,  to  construct  .the  road  between 
San  Jose  and  Sacramento,  and  this  assignment  was  ratified 
by  Congress,  ''with  all  the  privileges  and  benefits  of  the 
several  acts  of  Congress  relating  thereto,  and  subject  to  all 
the  conditions  thereof."  (13  Stot.  504.)  By  the  same  act 
further  privileges  were  granted  by  the  United  States  both 
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to  the  Central  Pacific  and  Western  Pacific  Companies,  in 
respect  to  their  issue  of  first  mor^ase  bonds. 

Under  this  legislation,  we  are  of  the  opinion  that,  to  the 
extent  of  the  powers,  rights,  privUeges,  and  immnnities 
granted  these  corporations  by  the  United  States,  Congress 
retains  the  right  of  amendment,  and  that  in  this  way  it  may 
regulate  the  administration  of  its  affairs  of  the  company  in 
reference  to  the  debts  created  under  its  own  authorif^,  'in  a 
manner  not  inconsistent  with  the  requirements  of  the  origi- 
nal State  charter,  as  modified  by  the  State  Aid  Act  of  1864, 
accepting  what  had  been  done  by  Congress.  This  is  as  far 
as  it  is  necessary  to  go  now.  It  will  be  time  enough  to  con- 
sider what  more  may  be  done  when  the  necessity  arises.  As 
yet,  the  State  has  not  attempted  to  interfere  with  the  action 
of  Congress.  All  complaint  thus  far  has  come  from  the  cor- 
poration itself,  which,  to  secure  the  ffovemment  aid,  accepted 
all  the  conditions  that  wereattached  to  the  grants,  including 
the  reservation  of  power  to  amend. 

It  is  clear  that  the  establishment  of  a  sinking  fund  by  the 
act  of  1878  is  not  at  all  in  conflict  with  any  thing  contained 
in  the  original  State  charter,  for  by  that  charter  no  such 
debt  could  be  created  without  provision  for  such  a  fund. 
This  part  of  the  act  of  1878  is,  therefore,  in  the  exact  line  of 
the  policy  of  the  State,  and  it  does  no  more  than  to  place 
the  company  again,  to  some  extent,  under  obli^tions  from 
which  it  had  been  released  by  Congressional  legislation.  So, 
too,  the  reservation  of  the  power  of  amendment  by  Congress 
is  equally  consistent  with  the  settled  policy  of  the  State;  for 
not  only  the  State  charter,  in  terms,  makes  such  a  reserva- 
tion in  favor  of  the  State,  but  the  Constitution  expressly 
provides  that  all  laws  for  the  creation  of  corporations  **  may 
DC  altered  from  time  to  time,  or  repealed.'*    Art.  lY,  Sec.  31. 

It  is  not  necessary  now  to  inquire  whether,  in  ascertaining 
the  net  earnings  of  the  company  for  the  purpose  of  fixing 
the  amount  of  the  annual  contributions  to  the  sinking  fund, 
the  earnings  of  all  the  roads  owned  by  the  present  corpora- 
tion are  to  be  taken  into  the  account,  or  only  of  those  in  aid 
of  which  the  land  granto  were  made  and  the  subsidy  bonds 
issued.  The  <][uestion  here  is  only  as  to  the  power  of  Con- 
gress to  establish  the  fund  at  all.  If  disputes  should  ever 
arise  as  to  the  manner  of  stating  the  accounto,  they  can  be 
settled  at  some  future  time. 

All  the  other  questions  which  have  been  argued  in  this 
case  were  considei^  and  decided  in  that  of  the  Union  Pa- 
cific Company  in  a  way  to  sustain  the  decree  below. 

It  follows  that  the  decree  of  the  Circuit  Court  must  be 
affirmed;  and  it  is,  consequently,  so  ordered. 


mtxt  ^unt  ^m  Mmm^V 


Vol.  4:  December  20,  1879.  No.  17. 

Current  Topics. 

The  Law  Journal  has  telephonic  oonneotion  with  all  por- 
tions of  the  city.  Our  patrons  are  cordiaUj  invited  to  call 
at  the  office,  511  Montgomery  street,  and  send  any  informa- 
tion or  directions  desired.  We  have  connection  with  the  New 
City  Hall,  and  will  have  any  message  entmsted  to  us  deliv- 
ered to  any  part  of  the  HaU.  Please  communicate  to  us  any 
orders  concerning  your  briefs  and  transcripts,  or  any  matters 
relating  to  the  Joubnal.  The  telephone  used  by  us  is  the 
Bell. 


Thb  right  of  police  officers  to  arrest  without  a  warrant  was 
considered  by  the  Supreme  Court  of  Michigan,  in  the  recent 
case  of  QiUnn  vs.  Hmsd.    The  Court  said:  ''lliere  are  many 
loose  general  statements  in  the  books  as  to  the  right  of 
officers  to  make  arrest  without  warrant.    That  tfaev  have  a 
right  to  arrest  for  breaches  of  the  peace  committed  in  their 
presence  is  conceded  by  all.    It  is  equally  clear  that  they 
cannot  arrest  for  a  past  offense,  not  a  felony,  upon  informa- 
tion or  suspicion  thereof,  although  expressions  may  be  found 
which  would  seem  to  assume  such  power.    How  far  or  when 
they  may  interfere  by  an  arrest  to  prevent  a  threatened 
breach  of  the  peace  is  not  equally  clear.     We  are  of  opinion 
that  a  threat  or  other  indication  of  breach  of  the  peace  will 
not  justify  an  officer  in  making  an  arrest,  unless  the  facts  are 
such  as  would  warrant  the  officer  in  believing  an  arrest  nec- 
essary to  prevent  an  immediate  execution  thereof,  as  where 
a  threat  is  made  coupled  with  some  overt  act  in  attempted 
execution  thereof.     In  such  cases  the  officer  need  not  wait 
until  the  offense  is  actually  committed.    To  justify  such  ar- 
rest the  party  must  have  gone  so  far  in  the  commission  of  an 
offense  tnat  proceedings  might  thereafter  be  instituted  a^inst 
him  therefor,  and  this  without  reference  to  any  past  similar 
offense  of  which  the  person  may  have  been  ([uilty  before  the 
atrival  of  the  officer.    The  object  of  permitting  an  arrest 
under  such  oircumstances  is  to  prevent  a  breach  of  the  peace, 
where  the  facts  show  danger  ot  its  being  immediately  com- 
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mitted/*  See  also  on  this  snbjeet,'  Smna  vs.  Ifo&eZ,  9  0.  & 
P.  474;  Timothy  vs.  Simpson^  1  C.  M.  &  R.  767;  (?ran<  vs. 
Jlfo96r,  6  M.  &  G.  123;  £ayne«  vs.  Breioeter,  2  A.  &  K  (N.  S.) 
384;  iTAeeJer  vs.  WhUi'Mj,  9  C.  4&  P.  262;  Hotvell  ys.  Jackson, 
6  0.  A  P.  723;  Knot  vs.  (?ay,  1  Eoot,  66;  Stale  vs.  ^rouw,  6 
HaiT.  597;  McCuUough  vs.  Com.,  67  Pa.  St.  32;  BusaeUys. 
Shuater,  8  W.  &  S.  307;  Com.  vs.  Carey,  12  Gush.  262. 

t 

We  have  seen  tiie  transoript  in  McPhtraofi  yb.  White,  Utelj 
decided  in  the  Supreme.  Court. 

The  complaint,  which  is  verified,  charges  only  (after  cer- 
tain allegations  of  partnerships  of  plaintiffs  and  of  defend- 
ants) that,  at  a  date  specified,  '*ihe  aefendants  taere  indebted  to 

*•  and  owing  jplahitiffa  the  sum  of ,  a  balance  for  goods, 

''  wares,  and  merchaiidise,  sold  and  delivered  to  defendants  (U 
''their  special  insfunce  and  request,  between*'  certain  dates 
specified,  with  the  usual  allegation  of  noi^-pajment,  and  that 
"  the  same  is  now  due  and  owbvgfrom  defendants  to  plaintiffs. 

The  defendants,  for  answer  to  this,  ''deny  that  they  ore  or 
"  were,  on  the  date  specified  in  the  complaint,  or  at  any  time, 
**  indebted  to,  or  owing  plaintiffs  the  sum  mentioned  in  the  com- 
"  plaint,  or  any  sum  umatever. " 

On  motion  of  plaintiffs,  judgment  was  given  by  the  Dis- 
trict Court  in  his  favor,  oh  themeadings. 

This  judgment  was  affirmed  by  the  Supreme  Court  of  this 
State,  and  remittitur  forthwith  ordered. 

Unless  there  be  more  to  this  case  than  the  record  dis- 
closes, it  is  not  easy  to  understand  this  decision. 

Certainly  the  idlegation  of  indebtedness  is  squarely  de- 
nied, and  there  is  no  other  allegation  of  the  complaint.  It 
may  he  inferred,  possibly,  that  goods,  etc.,  were  sold  and  de- 
livered to  defendants;  but  an  inference  is  not  an  aUeaation. 

Nor  does  the  complaint  furnish  any  clue  by  which  it  may 
be  ascertained  who  sold  the  goods,  etc.,  to  defendants. 

OtLT  Code  of  Civil  Procedure  requires  (§487)  that  the  de- 
fendant's answer  shall  contain  ''a  general  or  specific  denial 
of  the  material  aUegations  of  the  complaint  controverted  by 
tiie  defendant. " 

It  further  provides,  that  "if  the  complaint  be  verified,  the 
''  denial  of  each  allegation  controverted  must  be  specific.*' 

In  this  case  the  only  7710^10/  allegation — in  fact,  the  ordy 
allegation — is,  that  the  defendants  were  indebted  to  plaintim 
at  a  time  mentioned,  in  a  certain  sum  specified. 

The  defendants  deny  that  they  were  men,  or  ever,  indebt- 
ed to  plaintiffis  in  the  sum  mentioned,  or  any  other  sum. 
Certainly  no  denial  can  be  more  full  or  ''specific."    If  an 
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188116  of  faet  be  not  raised  bj  this,  none  ci^  be  on  the  com- 
plaint in  this  case.  ^'An  issue  of  fact  arises  on  a  material 
Ckllegation  in  the  complaint,  controyerted  bj  the  answer.'* 
(§  690,  Code  Civ.  Pro.) 

Yet  judgment  goes  for  defendant,  on  the  pleadings^  as  for 
an  insufficient  denial. 

The  Supreme  Court  owes  it  to  the  profession  to  ffle  an 
opinion  giring  the  reasons  for  this;  decision. 


Sapreme  Ooart  of  California. 

« 

[Filed  Kovember,  1879.] 


[No.  6820.] 
CHABLES  TILL80N  vs.  WILLIAM  FOBD. 

MuinozPAii  Elbotionb  m  Sah  Fsancisgo.  The  Aot  of  April  2,  1866  (AotH 
1865-6,  p.  719),  relatiTo  to  elections  and  officers  m  Sftn  Frmndsoo, 
applies  only  to  officials  holding  office  at  the  time  cvf  its  passage,  and 
was  not  intended  to  snpply  the  role  applicable  to  the  filling  of  Taeau> 
eies,  should  any  oocnr,  niter  the  ezpizaiio&  of  the  terms  of  sach 
incumbents. 

Sams — Political  Cons.  The  iirst  chapter  of  title  2^  part  4,  of  the  Political 
Code,  which  treats  of  "the  Boaid  of  SuperrisorB, "  does  not  apply  to 
the  city  and  county  of  San  Francisco. 

•     ■       ■  ' 

Sams — ComoLmAnov  Aot.  The  municipal  elections  and  the  tenns  of 
dinnicipal  officers  in  San  Francisco  are  provided  for  in  the  Consolida* 
tion  Act. 

PaasiTican  Knowlidoi  of  Votuw.  While  all  Toteni  are  presumed  to  know 
the  law  and  the  time  when  the  full  terms  of  office  expire,  tibey  are  not 
preenmed  to  know  the  fact  that  an  officer  has  resigned  or  died. 

HuHioiPAL  OvnoBs  IN  Sam  FBAHdsco—VACAKoins.  Where  a  racancy  occuts 
in  a  municipal  office  in  San  Frsndsoo  by  the  deatii  of  the  inoambent« 
a  person  elected  by  the  Board  of  Supervisors  to  HU  the  vaeanoy  is 
entitled  to  the  office  only  until  his  successor  is  elected  by  the  people. 

ELBcnov  PsoGLAMATioH— Vacavciks.  If  the  elcotion  proclamation  inform 
the  voters  at  a  general  election  that  a  vacancy  has  occvred  in  an  office, 
aiid  if  it  notify  them  to  meiet  in  their  respective  districts  on  the  dav  of 
the  election  for  the  purpose  of  electing  an  officer  ior  the  unexpired 
term,  it  will  be  sufficient,  though  it  fail  to  designate'  the  election  as  a 
special  election. 

Appeal  horn  ihe  District  Coart  of  the  Twentjr-Third 
Judicial  District,  San  Francisco. 

On  ilie  3d  day  of  September,  1877,  at  a  general  election 
held,  William  Mitchell  was  elected  Tax  Collector  of  the  Oity 
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and  County  of  San  Francisco,  and  thereafter  qualifiedy  and 
on  the  fir^t  Monday  of  December,  1877,  entered  into  posses- 
gion  of  said  office,  and  to  hold  for  the  term  of  two  years. 
On  the  9th  day  of  July,  1879,  Mitchell  died.  On  the  14th 
day  of  July,  1879,  William  Ford  was  appointed  by  the  Board 
of  Supervisors  Tax  Collector  of  the  City  and  County  of  San 
Francisco,  to  fill  the  vacancy  occasioned  by  the  death  of 
Mitchell,  and  said  Ford  thereafter  received  ms  certificate  of 
appointment,  (qualified,  entered  into  possession  of  the  office, 
and  has  ever  since  continued  to  hold  the  same.  At  a  general 
election  held  on  the  3d  day  of  September,  1879,  Charles 
Tillson  received  a  majority  of  the  votes  of  the  electors  of  the 
city  and  county  of  San  Francisco,  for  the  u^eiq^ired  portion 
of  the  term  of  Mitchell..  No  special  election  was  ordered  or 
held  to  supply  the  vacancy  in  the  office  of  Tax  Collector 
occasioned  oy  the  death  of  Mitchell  before  the  expiration  of 
the  full  term  for  which  said  Mitchell  was  elected.  Upon  this 
agreed  state  of  facts  Tillson  had  judgment,  determining  that 
he  was  elected  to  the  office  of  Tax  Collector,  and  entitjfed  to 
the  same  for  the  uneacpired  portion .  at  the  term ;  and  also 
jui^ment  ousting  Ford.  The  latter  appealed. 
Jo8.  M.  Nougtues,  for  appellant. 

1.  The  appointment  of  Ford  by  the  Board  of  Supervisors 
was  for  the  unexpired  portion  of  the  term.  (Stats.  1856, 
sees.  6-9,  p.  145;  Stats.  1861,  sec.  4,  p.  215;  Stats.  1865-6, 
sees,  4-8,  p.  718;  Stats.  1871-2,  p.  729.) 

2.  No  special  election  was  held,  neither  was  any  order  by 
the  proper  board  or  officer,  and  the  election  of  Tillson  was 
invalid.  (Political  Code,  sees.  1048-1056 ;  People  vs.  Porter^ 
6  Cal.  26;  iMcKune  vs.  WeUer,  11  Cal.  49;  People  vs.  Martin, 
12  Cal.  409;  Westbrook  vs.  RoOxyrough,  14  Cal.  180;  Kerifidd 
vs.  Irwin,  52  Cal.  169.)  The  proclamation  bv  the  Major  was 
for  a  general  election,  and  not  for  a  special  election. 

3.  The  authority  to  call  a  special  election  was  vested  in 
the  Board  of  Supervisors  by  Folitical  Codie,  sec.  1056,  and 
— ^by  authority  of  the  Act  of  the  Legislature  entitled  *^An  Act 
to  regulate  the  registration  of  voters,  and  to  secure  the  purity 
of  elections  in  the  city  and  county  of  San  Francisco, '^  ap- 
proved March  18,  1878 — was  vested  in  the  Board  of  Election 
Commissioners.     (Stats.  1877--8.  pp.  299-300.) 

4.  The  Political  Code,  except  wnen  expressly  excluded, 
applies  to  the  city  and  county  of  San  Francisco.  {tSrk  vs. 
Hhfxuk,  46  Cal.  398;  Savings  and  Loan  Sodety  vs.  Audin^  4& 
Cal.  481;  Stats.  1877-8,  pp.  299-^308.) 

6.  The  Board  of  Elediion  Commissioners  are  given  full 
power  ovw  special  elections.    (Stats.  1877-^,  pp.  299-308.) 
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Cowdery  A  Pre&tony  for  respondent. 

1.  The  election  of  a  Tax  CfoUeotor  for  the  unexpired  term 
of  Wm.  Mitchell,  deceased,  was  a  statutory  requirement. 
(Sec.  9,  Consolidation  Act,  Btats.  1866,  p.  145/) 

2.  The  Consolidation  Act,  so  far  as  it  conflicts  with  the 
general  election  law  of  the  State  (Hittell,  sec.  2484  ei  9^-)> 
must  govern  as- the  latest  expression  of  the  Legislature.  The 
Consolidation  Act  was  approved  April  19,  18&3.  The  gene* 
ral  election  law  was  approved  March  .23,  I860.  The  general 
election  law  of  the  State  evidently  contemplates  that  a  special 
election  shall  take  place  when  the  Board  of  Supervisors  of 
the  county  order  it  (Hittell,  sec.  1438),  and  the  publication 
of  the  order  is  the  equivalent  for  the  proclamation  by  the 
Oovemor  in  a  special  election  for  a  State  or  district  office. 
(Hittell,  sec.  2429.) 

3.  The  Consolidation  Act  having  prescribed  the  duties  of 
the  Board  of  Supervisors  of  the  city  and  county  of  San 
Francisco,  such  provisions  are  exclusive.  ExpreMio  unins 
est  exdnsio  cdierius.  The  rule  expressed  by  the  maxium  is  too 
well  settled  to  permit  of  arcpiment.  Hence  we  conclude  that 
the  duties  of  the  Board  of  Supervisors  with  reference  to  the 
subject-matters  of  the  Consolidation  Act  are  to  be  deter- 
mined with  reference  to  the  act,  unless  the  same  have  been 
changed  by  subsequent  legislative  enactment. 

4.  The  provisions  of  the  Consolidation  Act,  and  of  acts 
amendatory  thereof  orsupplementatv  thereto,  are  not  affected 
by  the  provisions  of  the  Political  Code.  ^Sec.  19  Prelimi- 
nanr  Provisions,  and  sec.  4087  Political  Coae.) 

o.  The  appointment  of  Ford  as  Tax  Collector  was  until 
the  next  general  election.  (Sec.  9  Consolidation  Act.)  It 
may  be  claimed,  however^  that  this  section  is  so  construed 
in  ptgri  materia  with  sec.  8  of  the  Statutes  of  1866.  (Stats. 
I80&-6,  p.  719.)  But  construing  that  section,  both  b^  itself 
and  with  the  remainder  of  the  act,  we  find:  (a)  The  title  of 
the  act  shows  that  the  perview  of  the  act  was  to  change  the 
time  of  holding ' municipal  elections  "and  define  official 
terms  of  certain  officers  therein  mentioned."  (6)  The  clause 
rriied  upon  is  limply  a  ''proviso**  limiting  the  application  to 
the  present  term  of  the  officers  therein  mentioned.  This 
agrees  with  the  title  of  the  act  and  the  settled  rules  of  statu- 
tory construction,  which  holds  a  proviso  to  be  merely  a  limi- 
tation upon  the  clause  to  which  it  is  attached.  There  is 
nothing  to  take  this  out  of  the  rule. 

^  This  statute  is  designed  simpfy  to  change  the  time  of  elec- 
tions in  the  city  and  county  of  San  Franctsco,  and  to  require 
a  proclamation  therefor.    To  give  it  any  other  construction 
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would  be  to  repeal  another  statate  by  implicatioii  (Sec.  9*  of 
the  Consolidation  Act),  and  to  give  the  proviso  an  appliisation 
foreign  to  the  purview  of  the  bill,  aa  not  only  expressed  in 
its  title,  but  as  contained  in  its  entire  subject-matter. 

It  is  evident  that  section  8, relates  only  to  the  incumbents 
at  that  time,  and  to  vacancies  occurring  during  their  terms. 
This  view  is  supported,  by  the  amendment  to  section  4  of  the 
same  act,  to  be  found  in  State.  1871-2,  p.  9. 

Bythb  Coxjbt: 

The  eighth  section  of  the  Act  of  April  2,  1866  (Acts 
1865-6,  p.  719),  has  no  bearing  upon  the  present  controversy. 
That  $«t  is  entitled  ''An  Act  to  change  tne  time  for  holding 
muiiicipal  elections  in  the  city  and  county  of  San  Francisco, 
and  to  define  the  official  terms  of  certain  officers  therein 
mentioned/'  and,  after  providing  for  the  objects  specified  in 
its  title/  declares,  in  sec.  8^  with  reiferenoe  to  tne  persons 
holding  office.  .j[z^  the  time  of  its  poMagCf  as  totlows:  ''All  of 
the  present  city  and  countv  officers  as  designated  in  sees.  4, 
6,  and  7  of  this  act^  and  the  State  Harbor  Commissioners  as 
designated  Jin  fl^c«  8  (?),  shall  continue  in  office  during  the 
entire  term'  foyr  whiph  they  were  elected,  and  until  their  sue* 
cessors  ar^  elected,  and  qualified  as  provided  for  in  this  act: 
provided,  that  any  officer  elected  or  appointed  to  fill  a  vacancy 
which  may  in  any  manner  occur  shall  serve  only  during  the 
imexpired  term  of  his  predecessor,  and  until,  his  success^ 
sor  is  eleeted  and  qualified.*' 

It  is  sufficiently  clear  that  the  eighth  section  refers  to  the 
then  present  incumbents,  and  was  not  intended  to  supply  .the 
rule  applicable  io  the  filling  of  vacancies,  should  any  occur 
i^ter  the  expiration  of  the  terms  of  such  incumbento. 

Nor  are  tne  sections  of  the  Political  CodQ  referred,  to  by 
counsel  for  appellant  decisive  of  the  question  before  us.  The' 
first  chapter  of  title  2  of  part  4  of  the  Political  Oode,  which 
treats  of  "The  Board  pt  Supervisors,**  does  not  apply  to 
the  city  and  county  of  San  Francisco  (Political  Code,  sec. 
4087);  and  bj  the  nineteenth  preliminary  provision  of  the 
same  Code  it  is  declared  that  nothing  therein  contained  shail 
affect  an^  of  the  acts  incorporating  or  chartering  municipal 
corporations,  or  consolidatmg  cities  and  counties,  or  amende 
ing^or  supplementing  such  acte. 

The  ri^ts  of  the  parties  before  us  are,  therefore,  to  be 
determined  by  reference  to  ^e  ninth  section  of  "An  Act  to 
repeal  the  several  qharters  of  the  city  of  San  Francisoo,  to. 
establish  the  boundaries  of  the  city  and  county  of  SanPraU'^ 
oisoo^  ai^d .  to.  consolidate  the  government  thereof/' usually 
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cited  as  the  Consolidation  Act.  The  first  clause  of  that  sec- 
tion is  as  follows:  ''Wheneyer  vaeaucies  occur  in  any  elec- 
tive  office  of  the  md  city  and  county,  and  provision  is  not 
otherwise  made  in  this  or  some  other  act  for  filling  the  same 
until  the  next  election,  the  Board  of  Superrisors  shall  ap- 
point a  person  to  discharge  the  duties  of  such  office  until  the 
next  election,  when  the  yacancy  shall  be  filled  by  election  for 
the  term.'* 

It  is  urged,  howeyer,  that  although  Tillson  was  elected  at 
a  general  election  (so  far  as  other  officers  are  concerned),  it 
was  a  special  election  as  to  the  office  of  Tax  Collector,  inas- 
much as  the  person  to  be  chosen  to  that  office  was  to  be 
elected  only  for  the  unexpired  term  of  William  Mitchell,  de- 
ceased; and  it  is  claimed  that  this  position  is  sustained  by 
Kenfidd  ys.  Irmuy  62  Cal.  164.  The  distinction  between  the 
facts  of  that  case  and  those  presented  b^  the  case  now  before 
us  is  yery  apparent.  That  case  was  decided  upon  the  propo- 
sition that  no  special  election  can  be  held  to  supplj^  a  yacancy 
in  a  State  office,  under  the  proyisions  of  the  Political  Code, 
unless  a  proclamation  shall  be  issued  informing  the  yoters 
that  the  yacancy  exists;  for,  while  all  are  presumed  to  know 
the  law  and  the  time  when  the  full  term  expire,  the  yoters 
are  not  presumed  to  know  the  fact  that  an  officer  has  resigned 
or  died.  As  we  haVe  seen,  the  rights  of  the  parties  now  be- 
fore us  are  to  be  determined  by  the  Consolidlktion  Law,  and 
not  by  the  proyisions  of  the  Political  Code. 

But  if  a  proclamation  was  necessary,  a  proclamation  was 
issued  ana  duly  published,  notifying  the  yoters  to  meet  in 
their  respectiye  districts,  on  the  day  of  the  general  election,  < 
for  the  purpose  of  electing  a  Tax  Collector  for  the  unexpired 
term.  No  force  is  to  be  attributed  to  the  circumstances  that 
the  proclama/ion  did  not  designate  the  election  ^so  far  as  the 
particular' office  was  concerned)  as  a  special  election,  Eyery 
purp6se  of  the  publication  was  subsenred  when  the  yoters 
were  informed  tnat  the  yacancy  had  occurred,  atid  that  they 
were  called  on  to  fill  it. 

Judgment  affirmed.     Bemittitur  forthwith. 


[Filed  Noyember  19,  1879.1 


FNo.  10,444.1 
THE  PEOPLE  ys.  CHABLE8  COLBY. 

Bboobd  oh  Appxaxi  m  Cbiminal  Cabi.  In  a  cnmizud  case,  a  copy  of  the  no- 
tice of  appeal  and  of  the  record,  and  of  aU  biUe  of  exoeptiona,  in- 
strneliona,  and  iadoraamenta  thereon,  conatitiite  the  only  eridenoe  in 
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the  Supreme  Oourt  of  the  proceedings  of  the  Court  from  which  the 
appeal  is  taken. 
Bboobd  of  the  Action.  The  record  of  ihe  action  consists  of  (1)  the  indict- 
ment and  a  copy  of  the  minntes  of  ti^e  plea  of  demurrer;  (9)  a  copy 
of  Vis  minutes  of  the  trial ;  (3)  the  charges  giTcn  or  refused,  and  tiie 
indorsement  thereon;  and  (4)  a  copy  of  the  judgment. 

HiNUTEs  OF  TM  Tbiaij.  The  minutes  of  the  trial  made  by  the  Clerk  of  the 
District  Court  should  not  contain  any  note  of  what  took  place  in  the 
County  Court  relative  to  empaneling  the  grand  jury. 

Sbttino  Asidx  Indictmxnt.  No  departure,  however  radical,  from  the  statutory 
mode  of  summoning,  organizing,  or  empaneling  a  grand  jury,  can  be 
made  a  ground  for  a  motion  to  set  aside  an  indictment. 

Bill  of  Exoiptions.  The  propriety  of  an  order  denying  a  motion  to  set 
aside  an  indictment  cannot  be  examined  upon  a  bill  of  exceptions. 

Gband  Jubt — Tbchnigal  Ebbobs.  Where  the  indictment  is  good  in  form 
and  substance,  and  has  been  found  by  a  grand  jury  impaneled  under 
the  direction  of  the  Court,  and  composed  of  more  than  twelve  men, 
though. there  may  have  beien  technical  errors  in  the  formation  of  the 
grand  jury  for  which  the  indictment  should  have  been  act  aside,  the 
Supreme  Court  will  not  reverse  the  judgment  against  one  who  could 
have  suffered  no  substantial  wronj;  by  reason  of  the  technical  errors. 

Appeal  horn  the  District  Court  of  the  Twentieth  Judicial 
District,  Santa  Cruz  County. 

The  defendant  was  held  to  answer  upon  a  charge  of  mur- 
der in  the  first  degree.  At  the  drawing  of  the  grand  jury  he 
challenged  the  panel  upon  the  ground,  that  the  grand  jury 
was  not  drawn,  nor  the  list  filed,  nor  the  minutes  signed  as 
^required  by  law;  that  the  drawing  was  not  had  in  the  pres- 
ence of  the  officers  designated  by  law,  and  also  upon  several 
other  grounds.  He  took  the  testimony  of  witnesses  and  in- 
troduced other  evidence  in  support  of  the  challenge.  The 
,  challenge  was  denied.  The  defendant  then  challenged  sev- 
eral inmvidnal  grand  jurors.  The  challenge  was  allowed  as 
to  six,  and  the  Court  then  made  an  order  that  the  charges 
against  the  defendant  should  not  be  submitted  to  the  regular 
grand  jury,  but  that  a  special  grand  jury  should  be  impan- 
eled to  consider  it,  and  a  special  girand  jury  was  accordingly 
found  for  that  purpose.  The  defendant,  was  indicted,  and 
on  iiis  arraignment  be  moved  to  set  aside  the  indictment  on 
the  ground  that  it  was  found  by  an  illegi^  |P^&>)^4  j^^  ^^^ 
upon  other  grounds.  The  motion  was  denied;  the  defendant 
was  tried  and  convicted.  He  then  moved  for  a  new  trial» 
which  was  refused,  whereupon  he  appealed. 

Lesser,  Hinds  dt  Terry ,  for  Appellant. 
AUorney-Oenercd  Hamilton,  for  Bespondent. 

By  the  Court  : 

Section  1246  of  the  Penal  Code  provides  that»  upon  an 
appeal  being  taken,  the  clerk  with  woDm  the  notice  of  appeal 
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is  filed  mast  transmit  to  the  Clerk  of  tbe  Appellate  Court 
''a  copy  of  the  notice  of  appeal  and  of  the  record,  and  of  all 
bills  of  exceptions,  instructions,  and  indorsements  thereon." 
These  constitute  the  only  evidence  in  this  Court  of  the  pro- 
ceedings of  the  Court  from  which  the  appeal  is  taken. 

The  ''record  of  the  action"  consists  of :  1.  The  indictment 
and  a  copy  of  the  minute  of  the  plea  or  demurrer;  2.  A  copy 
of  the  rmntUea  of  the  trial;  3.  The  charges  given  or  refused 
and  the  indorsements  thereon;  4.  A  copy  of  the  judgment. 
(Penal  Code,  section  1207.) 

It  is  perfectly  apparent  that  no  note  of  what  took  place  in 
the  County  Court  with  respect  to  the  alleged  challenge  of 
the  panel  of  grand  jurors  was  or  could  have  been  entered 
in  his  ' '  minutes  of  the  trial "  by  the  Clerk  of  the  District 
Court..  In  the  minutes  of  the  Clerk  of  the  District  Court  no 
more  appears  than  that  a  motion  was  made  to  set  aside  the 
indictment,  and  that  it  was  denied.  The  minutes  do  not 
show,  and  ought  not  to  show,  what  evidence,  if  any,  was  sub- 
mitted in  respect  to  the  alleged  irregularities  connected  with 
the  impaneling  of  the  grand  jury.  The  '^ record,"  there- 
fore, snows  no  error.  But  even  if  the  evidence  had  been 
made  to  appear,  and  could  properly  have  been  made  to  ap- 
pear by  the  Clerk's  minutes,  it  was  expressly  held  in  People 
vs.  SouthweU  (46  Cal.  142)  that  no  departure,  however  radi- 
cal, from  the  statutory  mode  of  summoning,  organizing,  or 
impaneling  a  grand  jury  can  be  made  a  ground  for  a  motion 
to  set  aside  an  indictment. 

The  ''t^drd,'*  as  we  have  seen,  does  not  contain  anj  state- 
ment of  the  grounds  upon  which  the  motion  to  set  aside  the 
indictment  was  based,  or  that  the  proceedings  before  the 
County  Court,  or  other  evidence,  was  offered  in  support  of 
the  motion.  But,  further,  if  the  record  had  contained  such 
statement  of  the  grounds  of  the  motion  and  evidence,  the 
motion  was  properly  denied  upon  the  authority  of  the  case 
cited. 

The  question  remaining  is,  whether  the  objections  sug- 
gested  by  the  appellant  to  the  formation  of  the  grand  jury 
can  be  presented  to  this  Court  by  bill  of  exceptions.  **  Bills 
of  exceptions"  constitute  the  exclusive  subject  of  a  chapter 
of  the  renal  Code,'  which  provides  for  the  only  cases  in 
which  exceptions  may  be  taken  and  preserved,  l^hus'one  of 
the  sections  of  that  chapter  (1170)  is  headed:  ^'Exceptions 
may  be  taken^  in  what  cases,*^  and  is  as  follows: 

**  Seo.  1170.  On  the  trial  of  an  indictment,  exceptions  may 
be  taken  by  the  defendant  to  a  decision  of  the  Court:  1.  In 
disallowing  a  challenge  to  the  panel  of  the  jury,  or  to  an  in- 
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dividual  juror  for  implied  bias;  2.  In  admittiiig  or  rejecting 
testimony  on  the  trial  of  a  challenge  to  a  juror  for  actu^ 
bias;  3:  In  admitting  or  rejecting  testimony,  or  in  deciding 
any  question  of  law  not  a  matter  of  discretion,  or  in  charge 
ing  or  instructing  the  jury  upon  the  law  on  the  trial  of  the 
issue." 

The  section  recited  contains  an  enumeration  of  all  the 
classes  of  exceptions  which  maj  be  taken  on  the  trial  of  an 
indictment.  It,  after  considering  the  title  of  the  chapter 
and  the  section,  there  remained  a  possible  doubt  whether  sec- 
tion 1170  permit's  an  exception  to  matters  occurring  before 
the  actu4U  trial  has  commenced  (or  after  the  actual  trial  has 
ended),  such  doubt  should  be  put  to  rest  by  the  language  of 
sections  1172  and  1173,  which  are  headed  respectiyely,  ''Ex- 
ceptions not  taken  at  the  trial,  but  which  may  be  taken  by 
both  parties/'  and  ''Exceptions  not  taken  at  the  trud,  but 
which  may  be  .taken  by  the  defendant."  In  neither  of  the 
sections  last  cited  is  there  any  authority  for  an  exception  to 
the  order  of  the  Court  denying  a  motion  to  set  aside  an  in« 
dictment.  It  follows  that  we  cannot  examine  the  propriety 
of  such  order  upon  a  bill  of  exiotpiicrt^s. 

To  the  foregoing  it  may  be  added  that»  even  if  we  were  at 
liberty  to  look  at  the  bill  of  exceptions  or  elsewhere  for 
the  purpose  of  reviewing  the  action  of  the  District  Court  in 
reference  to  the  motion  to  »ei  aside  the  indictment,  or  the 
action  of  the  County  Court  in  respect  to  the  challenge  or  ob- 
jection to  the  panel  of  grand  jurors,  the  judgment  would 
not  be  reversed,  although  we  might  believe  either  the  District 
or  County  Court  had  committed  an  error.  The  provision  of 
the  State  Constituticm,  to  the  effect  that  no  person  shall  be 
held  to  answer  for  a  capital,  or  otherwise  infamous  crime  (ex- 
cept in  certain  cases)  unless  on  presentment  or  indictment  of 
a  grand  jui^,  does  not  make  it  necessary  that  we  should 
hold  every  jud^ent  invalid  (in  the  cases  where  presentment 
or  indictoient  is  requisite)  if  am^  irregularity  has  occurred 
in  the  statutory  mode  of  selecting  or  impaneling  a  grand 

The  right  which  it  was  the  purpose  of  the  framers  of  the 
ConstituUon  to  retain  was  a  substantial  right,  for  which 
mere  names  or  forms  cannot  be  substituted,  and  which  may 
not  be  frittered  away  by  vain  legislation.  If ,  for  example, 
the  Legislature  had  undertaken  ta  declare  that  a  single  indi- 
vidual should  constitute  the  grand  ^ury,  it  might,  well  be 
argued  that  there  was  a  failure  to  provide  by  legislation  for 
the  machinery  of  the  institution,  and  (inasmuch  as  no  piorson 
could  be  held  to  answer  for  an  infamous  crime  except  through 
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the  medium  of  a  grand  jury)  resort  woald  have  to  be  had 
to  the  common  law  to  ascertain  how  a  grand  jury  was  to  be 
selected.  On  the  other  hand,  the  power  of  the  Legislature 
to  regulate  the  mode  of  appointing  or  selecting  and  empanel* 
ing  the  grand  jury  has  always  been  recognized,  so  long  as 
the  substantial  right  is  secured  to  one  accused  of  crime  of 
hayii^  his  case  first  submitted  to  a  bod^  of  his  countrvmen — 
at  least  where  the  common  law  number  is  retained — who  shall 
inquire  whether  his  guilt  can  be  established  tnima  facie  by 
legal  evidence,  and,  being  satisfied  thereof,  shall  present  their 
finding  to  a  Oourt  of  competent  jurisdiction.  In  BladMont's 
time  the  Sheriff  of  each  county  was  bound  to  return  to  every 
session  of  the  peace,  and  every  commission  of  oyer  and  ter- 
miner and  of  general  jail  delivery,  twenty*four  good  and 
lawful  men  of  the  county — ^some  out  of  every  hundred--^to  in- 
quire, present,  do,  and  execute  all  those  things  which  on  the 
part  of  their  lord  the  King  should  then  and  there  be  com- 
manded them;  As  many  as  appeared  upon  this  panel  were 
sworn  upon  the  grand  jury,  ''to  the  ammnU  of  twelveat 
least, "  and  not  more  than  twenty-three;  that  twelve  should 
constitute  a  majority.  {Oomm.  Blk.  Boiok  4,  p.  302.)  It 
would  seem  that  they  need  not  even  have  been  freeholders. 
{Id.  Buss  and  Byan,  177.)  Thus  it  will  be  seen  that  the 
material  matter — tliat  which,  protected  the  subject  from  un- 

i'nst  prosecuticms — ^was  that  he  should  be  tried  by  twelve  of 
lis  peers,  unless  on  presentment  or  indictment  by  a  like 
namoer.  If  this  substantial  right  has  been  preserved  to 
him,  no  person  who  has  been  inmcted  by  any  body  of  men 
recognized  by  the  Court  as  the  grand  jury  can  apply  for  his 
discharffe  on  habeas  corpus. 

For  me  purposes  of  the  present  decision  it  might  have 
been  admitted  that,  if  irregularities  occurred  with  respect  to 
the  mode  of  summoning  or  appointing  the  grand  jurors,  such 
are  errors  which  may  be  taken  advantege  of  on  appeal.  But, 
being  errors,  they  are  to  be  treated  in  me  Supreme  Court  like 
other  errors  in  proceedings  below.  Section  1268  of  the  Penal 
Code  provides : 

''After  hearing  the  appeal,  the  Oourt  must  give  judgment 
wttiiout  regard  to  technical  errors  or  defects,  or  to  exceptions 
which  do  not  qffed  the  stibstofUial  rights  of  the  purties. ''  And 
section  1404:  "  Neither  a  departure  from  the  form  or  mode 
described  by  this  code  in  respect  to  any  pleading  or  proceed- 
ing, nor  an  error  or  mistake  therein,  renders  it  invalid,  un- 
less it  has  actually  prejudiced  a  defendant,  or  tended  to  his 
prejudice  in  respect  to  a  stibstarUicd  right.*"  With  regard  to 
the  alleged  facts  of  the  present  case,  it  may  be  that»  if  the  six 
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{'urymeh  had  not  been  added  to  the  thirteen,  itffdve  might  not 
lave  found  an  indictment;  in  other  words,  the  indictment 
may  have  been  found  by  fweive — seven  only  of  whom  were 
part  of  the  original  thirteen.  The  substantial  rights  referred 
to  in  sections  J  258  and  1404,  however,  are  rights  which  may 
be  relied  u{)on  only  by  those  who  may  have  been  injured  by 
the  deprivation.  H  the  injury  is  real^  the  mere  fact  that  the 
defendant  has  been  found  guilty  by  a  petit  jury  does  not  re- 
lieve the  prosecution  or  Gourfc  below  of  the  consequences  of 
error.  The  guilty  man  has  the  privilege  of  appealing  to  the 
rule  that  no  person  shall  be  deprived  of  a  substantial  right  io 
the  same  extent  as  an  innocent  man,  and  has  much  more 
frequerU  occasion  toiJh  so.  But  the  substantial  right  is  that  he 
shall  have  been  indicted  by  twelve  ^ood  and  true  men;  and^ 
it  would  appear  in  the  present  case  (if  we  were  permitted  to 
look  at  the  bill  of  exceptions  so  called)  that,  after  full  exami- 
nation, the  personnel  of  the  grand  jury  was  unobjectionable. 
We  are  of  opinion  that  one  whose  case  was  submitted  to  and 
investigated  by  a  body  of  citizens,  unobjectionable  as' indi- 
viduals, who  were  selected  under  the  direction  of  the  County 
Court,  and  by  the  Judge  thereof  charged  as  a  gi-and  jury,  can- 
not claim  that  he  has  been  deprived  of  a  substantial  right  be- 
cause the  charge  against  him  was  not  submitted  to  another 
body  composed  of  ecfually  unobjectionable  persons.'  It 
must  be  presumed  that  if  the  accusation  had  been  submitted 
to  the  thirteen,  tlie  result  would  have  been  the  same;  since 
the  subsequent  verdict  has  established  not  merely  that  there 
was  prima  fade-  a  .  case  against  the  defendant,  out  that  the 
evidence  proved  his  ffuilt  beyond  every  reasonable  doubt. 
The  grand  jury  to  which  his  case  was  submitted  was  a  grand 
jury  in  factj  whose  acte  were  not  void,  but,  at  the  most, 
voidable;  since  they  were  impaneled  under  the  direction  of 
the  Court,  and  composed  of  more  than  twei^.  The  indict- 
ment was  good  in  form  and  substance;  and'even  if  it  were 
admitted  that  the  Court  should  have  set  it  aside  because  of 
irr^ularities  connected  with  the  formation  of  the  grand 
jury,  its  failure  to  do  so  would  not  constitute  a  ground  for 
reversing  the  judgment  against  one  who  could  have*  suffei^ 
no  substantial  wrong  by  reason  of  the  technical  error.  Such 
is  the  position  of  the  defendant  here. 
The  other  points  made  require  no  special  Consideration. 
Judgment  and  order  affirmed,  and  the  Court  below  is  di- 
rected to  fix  a  day  for  carrying  the  sentence  into  execution. 
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Supreme  Court  of  the  United  States. 


OcTOBEB  Term,  1879, 


[No.  33.] 

THE  NEW  YORK  CENTRAL  AND  HUDSON  RIVER 
RAILROAD  COMPANY,  Plaintiff  in  Ebbob, 

T8. 

OLGA  DE  MALUTA  FRALOFF. 

1.  It  is  competent  for  passenger  earners,  by  speoiftc  re^nlations,  distinctly 

bron^t  to  the  knowledge  of  the  passenger,  which  are  reasonable,  and 
not  inconsistent  with  any  statate  or  its  duties. to  the  public,  to  protect 
itself  against  liability,  as  insurer,  for  baggf^age  exceeding  a  *  fixed 
amount  in  value,  except  upon  additional  compensation  proportioned 
to  the  risk. 

2.  As  a  condition  precedent  to  any  contract  for  the  transportation  of  bag- 

gage, the  carrier  may  require  information  from  the  passenger  as  to  its 
value,  and  demand  extra  compensation  for  any  excess  beyond  that 
which  the  passenger  may  reasonably  demand  to  be  transported  as  bag- 
gage under  Uie  contract  to  carry  the  person. 

3.  The  carrier  mav  be  discharged  from  liability  for;  the  full  yalue  of  the 

passenger's  baggage,  if  the  latter,  by  any  device  or  artii&ce,  puts  off 
inquiry  as  to  shch  value,  whereby  is  imposed  upon  the  carrier  respon- 
sibility beyond  what  it  is  bound  to  assume  in  consideration  of  the 
ordinary  fare  charged  for  the  transportation  of  the  person. 

4.  In  absence  of  legislation,  or  special  regulations  by  the  carrier,  or  of  con- 

duet  by  the  passenger  misleading  the  carrier  as  to  value  of  baggage, 
the  failure  of  the  passenger,  unasked,  to  disclose  the  value  of  his 
baggage  is  not,  in  itself,  a  fraud  upon  the  carrier. 

6.  To  the  extent  that  articles  carried  by  a  passenger  for  his  personal  use 
when  traveling  exceed  in  quantity  and  value  such  as  are  ordinarily  or 
usually  carried  by  passengers  of  like  station  and  pursuing  like 
journeys,  they  are  not  baggage  for  which  the  carrier,  by  genei^  law, 
is  responsible  as  insurer. 

<L  Whether  a  passenger  has  carried  such  an  excess  of  bagga^ie  is  not  a  pure 
question  of  law  for  the  sole  or  final  determination  of  the  Court,  but  a 
question  of  fact  for  the  jury,  under  proper  guidance  as  to  the  law  of 
the  ease,  and  its  determination  of  the  facts — no  error  of  the  law  ap- 
pearing—is not  subject  to  re-examination  in  this  Court. 

7. .  Section  4,281  of  Bevised  Statutea  has  no  reference  to  the  liability  of 
carriers  by  land  for  the  baggage  of  passengers. 

In  error  to  the  Oircait  Court  of  the  United  States  for  the 
Soathem  District  of  New  York. 

,Mr.  Justice  Harlan  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  a  jn^^ment  rendered  against  the 
Hew  York,  Central  and  Hudson  Biver  Railroad  Company,  in 
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an  action  to  recover  the  valae  of  certain  articles  of  wearing 
apptvrel  alleged  to  have  been  taken  from  the  trunk  of  the 
defendant  in  error,  while  a  passenger  upon  the  cars  of  the 
company,  and  while  the  trunk  was  in  its  charge  for  trans- 
portation as  part  of  her  baggage. 

There  was  evidence  before  the  jury  tending  to  establish 
the  following  facts : 

The  defendant  in  error,  a  subject  of  the  Czar  of  Bussia, 
possessing  large  wealth,  and  enjoying  high  social  position 
among  her  own  people,  after  traveling  in  Europe,  Asia  and 
Africa,  spending  some  time  in  London  and  Paris,  visited 
America,  in  the  year  1869,  for  the  double  purpose  of  benefit- 
ing her  health  and  seeing  this  countiy.  She  brought  with 
her  to  the  United  States  six  trunks,  of  ordinary  travel-worn 
appearance,'  containing  a  large  quantity  of  wearing  apparel, 
including  many  elegant,  costlv  dresses,  aud  also  rare  and 
valuable  laces,  whicn  she  had  oeen  accustomed  to  wear  upon 
different  dresses,  when  on  visits,  or  frequenting  theatres,  or 
attending  dinners,  balls  and  receptions.  A  portion  of  the 
laces  was  made  by  her  ancestors  upon  their  estates  in  Russia. 
After  remaining  some  weeks  in  the  city  of  New  Tprk  she 
started  upon  a  journey  westward,  going  first  to  Albany,  and 
taking,  with  her,  among  other  tnings,  two  of  the  trunks 
brought  to  this  country.  Her  ultimatepnrpose  was  to  visit 
a  warmer  climate,  and,  upon  reaching  Chicago,  to  determine 
whether  to  visit  California,  New  Orleans,  Havana,,  and, 
probab^,  Bio  Janeiro.  After  passing  a  df^  or  so  at  Albany, 
she  took  passage  on  the  cars  of  the  New  xork  Central  and 
Hudson  Kiver  Ilailroad  Company  for  Niagara  Falls,  deliver- 
ing to  the  authorized  agents  of  the  company  for  transporta- 
tion as  her  baggage  the  two  trunks  abovQ  described,  which 
contained  the  larger, portion  of  the  dress-laces  broufichi  with 
her  from  Eurc^e.  Upon  arriving  at  Niagara  Falls  she  ascer- 
tained that  one  of  the  trunks,  during  tran^ortation  from 
Albany  to  the  Falls,  had  been  mat<etially  injtired,  its  locks 
broken,  its  contents  disturbed,  aud  more  than  two  hundred 
yards  of  dress-lace  abstracted  from  the  trunk  in  which  it  had 
oeen  carefully  placed  before  she  left  the  city  of  New 
York.  The  company  declined  to  pay  the  sum  demanded  as 
the  value  of  the  missing  laces,  and  having  denied  all  liabilify 
therefor,  this  action  was  instituted  to  recover  the  damages 
which  the  defendant  in  error  claimed  to  have  sustained  by 
reason  of  the  loss  of  her  property. 

Upon  the  first  trial  of  the  case,  in  1873,  the  jury  being 
unable  to  agree,  was  discharged.  A  second  trial  took  place 
in  the  year  1875.     Upon  the  conclusion  of  the  evidence  in 
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chief  at  the  last  trial,  the  company. moved  a  dismissal  of  the 
action,  and,  at  the  same  tim^,  submitted  numerous  instruct 
tions  which  it  asked  to  be  then  given,  to  the  jury,  among 
which  was  one  peremptorily. directing  a  verdict  in  its  favor. 
That  motion  was  overruled,  and  tlxe  Court  declined  to  in* 
struct  the  jury  as  requested.  Subsequently,  upon  the  con* 
elusion  of  the  evidence  uppn^  botli '  sides,  the  motion  for  a 
peremptory  instructibn  in  Vohal|  of  the  company  was  re* 
newed,  and  a^ain  overruled.  The  Cpurt  thereupon  gave  its 
charge,  to  which  the  companjr  filed  numerous  exceptions,  and 
also  submitted  written  requestsii  forty-two  in  number,  for  in* 
structions  to  the  jury.  The  Court  refused  to  instruct  the 
jury  as  asked,*  or  otherwise  t^ii  as  shown  in  its  own  charge* 
To  the  actfOn  of  the  Court  in  the  several  respects  indicated, 
the  company  excepted  in  due  form.  The  jury  returned  a 
verdict  against' the  companv  for  the  sum  of  110,000,  although 
the  evidence,  in  some  of  its. aspects,,  placed  the  value  of  the 
missing  liskces  very  far  in  excess  of  that  an^ount. 

It  would  extend  this  opinion  to  an  improper  length,  and 
could  serve  no  useful  purpose,  were  we  to.  enter  upon  a  dis* 
cussioh  of  the  various  exceptions,  unusual  iii  their  number, 
to  the  actioii  of  the  Court  in  the  admission  and  exclusion  of 
evidence  as  Well  as  in  refusing  to'charge  ihe  jury  as  requested 
by  the  'company.  Certain  controlling  propositions  are  pre* 
sented  for  our  consideration,  and  upon  their  determination 
the  substantial  rights  of  parties .  seen^  to  depend.  If,  in 
respect  of  these  proposition,  no  error  was  committed,  the 
judgment  should  be  affirmed  without, any  reference  to  points 
of  a  minor  and  merely  technical  nature^  which  do  not  involve 
the  merits  of  the  case,  or  the  just  rights  of  paji;ies. 

In  behalf  of  the  company  it  is  earnestly  claimed  that  the 
Court  erred  in  not  giving  a  peremptoiy  instruction  for  a  ver- 
dict in  its  behalf.  This  position,  however,  is  wholly  un* 
tenable.  Had  there  been  no  serious  controversv  about  the 
facts,-  and  had  the  law  upbn  the  undisputed  evidence  pre* 
clud^  any  recbvery  whatever  against  the  companv,  such .  an 
instruction'  wouTd  navebeeii  proper.  (1  Wall.,  369;  11  Howm 
372;  19  How.,  269;  22  Wall.,  121.)  The  Court  could  not 
have'  given  such  an  instruction  in  this  case  without  usurping 
the  functions  of  the  jurv.^  This  will,  however,  more  clearly 
appear  from  what  is  said  in  the  course  of  this  opinion. 

The  main  contention  of  the  company,  upon  the  trial  below, 
was  that  good  faith  required  the  defendant  in  error,,  when 
delivering  her  trunks  for  transportation,  to  inform  its  agents 
of  the  peculiar  character  and  extraordinary  .value  of  thelaces 
in  question;  and  that  her  failure,  in  that  respect,  whether 
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intentional  or  not,  was,  in  itself,  a  ftand  npon  the  carrier 
wkioh  prevented  anj  recovery  in  this  action. 

The  Gircnit  Court  refused,  and,  in  onr  opinion,  rightly,  to 
so  instruct  the  jnry.  We  are  not  referred  to  any  legislative 
enactment  restricting  or  limiting  the  responsibility  of  Das- 
senger  carriers,  by  land,  for  articles  carried  as  baggage,  jfor 
is  it  pretended  that  the  plaintiff  in  error  had,  at  the  date  of 
these  transactions,  established  or  promulgated  any  regula- 
tion as  to  the  quantity  or  value.of  baggage  which  ^^assen^rs 
upon  its  cars  *  might  carry,  without  extra  compensation, 
under  the  general  contract  to  carry  the  person.  Further,  it 
is  not  claimed  that  any  inquiry  was  made  of  the  defendant  in 
error,  either  when  the  trunks  were  taken  into  the  custody  of 
the  carrier,  or  at  any  time  prior  to  the  alleged  loss,  as  to  the 
quantity  or  value  of  their  contents.  It  is  undoubtedly  com- 
petent for  a  carrier  of  passengers,  by  specific  regulations, 
distinctly  brought  to  the  knowledge  of  the  passenger,  which 
are  reasonable  m  their  character  and  not  inconsistent  with 
any  statute  or  its  duties  to  the  public,  to  protect  itself 
against  liability,  as  insurer,  for  baggie  exceeding  a  fixed 
amount  in  value,  except  upon  additional  compensation,  pro* 
portioned  to  the  risk.  And  in  order  that  such  regulations 
may  be  practically  effective,  and  the  carrier  advised  of  the 
full  extent  of  its  responsibility,  and,  consequently,  of  the 
degree  of  precaution  necessary  upon  its  part,  it  may  right- 
fully require,-  as  a  condition  precedent  to  any  contract  for  the 
transportation  of  baggage,  information  from  the  passenger  as 
to  its  value;  and  if  the  value  thus  disclosed  exceeds  that  which 
the  passenger  may  reasonably  demand  to  be  transported  as 
ba^age  without  extra  compensation,  the  carrier,  at  its  option, 
can  make  such  additional  cnai^e  as  the  risk  fairly  justifies. 
It  is  also  undoubtedly  true  that  the  carrier  may  be  discharged 
from  liability  for  the  full  value  of  the  passenger's  bag^ge, 
if  the  latter,  by  false  statements,  or  by  any  device  or  artifice, 
puts  off  inquiry,  as  to  such  value,  whereby  is  imposed  upon 
Hxe  carrier  responsibility  beyond  what  it  was  bound  to  as- 
sume in  consideration  of  the  ordinary  fare  charged  for^  the 
transportion  of  the  person.  But  in  the  absence  of  legisla- 
tion limiting  the  responsibility  of  carriers  for  the  baggage  of 
passengers — in  the  absence  of  reasonable  regulations  uDon 
the  subject  by  the  carrier,  of  which  the  passenger  has 
knowleclge — in  the  absence  of  inquiry  of  the  passenger  as  to 
the  value  of  the  articles  carried,  under  the  name  of  baggage, 
for  his  personal  use  and  convenience  when  traveling — and  in 
the  absence  of  conduct  on  the  part  of  the  passenger  mis- 
leading the  carrier  as  to  the  rshxe  of  his  baggage,  the  Court 
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cannot^  as  mere  matter  of  law,  declare,  as  it  was  in  effect  re* 
quested  in  this  case  to  do»   that  the  mere  failure  of  the 
passenger,  unasked,  to  disclose  the  value  of  his  baggage,  is 
a  fraud  upon  the  carrier,  which  defeats  all  right  of  recovery. 
The  instructions  asked  by  the  companv  virtually  assumed 
that  the  general  law,  governing  the  rights,   duties,  and  re* 
sponsibihties  of  passenger  carriers,    prescribed  a  definite, 
fixed  limit  of  value,  beyond  which  tiie  carrier  was  not  liable 
for  baggage,  except  under  a  special  contract  or  upon  pre- 
vious notice  as  to  value.     We  are  not,  however,  referred  to 
any  adjudged  case,  or  to  anv  elementanr  treatise  which  sus* 
tains  tnat  proposition,  without  qualification.     In  the  very 
nature  of  things  no  such  rule  could  be  established  by  the 
Courts  in  virtue  of  any  inherent  power  they  possess.     The 
quantity  or  kind  or  value  of  the  baggage  which  a  passenger 
may  carry  under  the  contract  for  the  transportation  of  his 
person  depends  upon  a  variety  of  circumstences  which  do 
not  exist  in  everv  case.      "Tnat  which  one  traveler,'*  says 
Eblb,  C.  J.,  in  Philpot  vs.  Northwestern  Railway  Co.,  19  0« 
B.  (N.  S.)  321,  "would  consider  indispensable  would  be 
deemed  superfluous  and  unneccessary  by  another.     But  the 
general  habits  and  wants  of  mankind  will  be  taken  in  the 
mind  of  the  carrier  when  he  receives  a ;  passenger  for  con* 
veyance.'*    Some  of  the  crises  seem  to  announce  the  broad 
doctrine  that,   by  general  law,   in  the   absence  of   legis* 
lation,    or    special    regulations    by   the    carrier,    of    tiie 
character  incucated,   a  passenger  may  take,  without  extra 
compensation,   such  articles  aoapted    to   personal    use   as 
his    necessities,    comfort,     convenience^    or    even    gratifi- 
cation may  suggest;,  and  that,  whatever  may  be  the  quantity 
or  value  of  such  articles,  the  carrier  is  responsible  for  ail 
damage  or  loss  to  them,  from  whatever  soutoe,  unless  from 
the  act  of  God  or  the  public  enemy.     But  that,  in  our  ]u<%* 
menty  is  not  an  accurate  statement  of  the  law.    Whether  ar* 
tides  of  wearing  apparel,  in  any  particular  case,  constitute 
baggage,  as  that  term. is  understood  in  the  law,  for  which  the 
earner  is  responsible  as  insurer,  depends  upon  the  inquiry 
whether  thej  are  such  in  quantity  and  value  as  passengers 
under  like  circumstances  ordinarily  or  usually  carry  for  per* 
sonaJ  use  when  traveling.  ,  ''The  inrplied  nndertaking,^  says 
Mr.  Angell,  ''of  the  proprietors  of  stage-coaches,  railroads 
and  steao(iboats,  to  carry  in  isaf ety  the  b^gage  of  passengers, 
is  not  unlimited  aad  cannot  be  extended  beyond  ordinary 
baggiuge,  or  such  bamage  as  a  traveler  usoaliy  carries  with 
him  for  his_personal   convenience.'" — (AnqeU  on    Carriers. 
1 115.)    In  Hannibal  Bailroad  vs.  Swift,  12  Wall.,  275,  this 
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Court,  speaking  through  Mr.  Justice  Field,  said  that  the 
contract  to  carry  the  person  ''only  implies  an  undertaking  to 
transport  such  a  limited  quantity  of  articles  as  are  ordinarily 
taken  by  travelers  for  their  personal  use  and  convenience, 
such  quantity  depending,  of  courscy  upon  the  station  of  the 
"partly  the  object  and  length  of  his  jouiney,  and  many  other 
considerations.**  To  the  same  effect  is  a  decision  o|  the 
Queen's  Bench,  in  Macrow  vs.  Great  Western  Railway  Co., 
L.  B.,  6  Q.  B.,  121,  where  Chief  Justice  Cockbubn announced 
the  true  rule  to  be  ''that  whatever  the  passenger  takes  with 
him  for  his  personal  use  or  convenience,  according  to  the 
habits  or  wants  of  the  particular  class  to  which  he  belongs, 
either  with  reference  to  the  immediate  necessitids,  or  to  we 
ultimate  purpose  of  the  journey,  must  be  considered  as  per- 
sonal luggiu^e. — (2  Parson  on  Contr.,  199.)  To  the  extent, 
therefore,  that  the  articles  .carried  by  the  passenger  for  his 
personal  use,  exceed  in -quantity  and  value  such  as  are  ordi* 
narily  or  usually  carried  by  passengers  of  like  station  and 
pursuinff  like  journeys,  they  are  not  baggage  for  which  the 
carrier,  by  general  law,  is  responsible  as  insurer.  In  cases  of 
abuse  by  the  passenger  of  the  privilege  which  the  law  ^ves 
him,  the  earner  secures  such  exemption  from  responsibility, 
not,  however,  because  the  passenger,  uninquired  of,  failed  to 
disclose  the  character  and  value  of  the  articles  carried,  but 
because  the  articles  themselves,  in  excess  of  the  amount 
usually  or  ordinarily  carried,  under  like  circumstances,  would 
not  constitute  baggage  within  the  true  meaning  of  the  law. 
The  laces  in  question  confessedly  constituted  a  part  of  the 
wearing  apparel  of  the  defendant  in  error.  They  were  adapt- 
ed to,  and  exclusively  designed  for,  personal  use,  according 
to  her  convenience,  comfort  or  tastes,  during  the  extended 
journey  upon  which  she  had  entered.  They  were  not  mer- 
ohandise,  nor  is  there  any  evidence  that  they  were  intended 
for  sale  or  for  purposes  of  business^  Whether  they  wercsuch 
articles  in  quantity  and  value  as  passengers  of  like  station 
and  under  uke  circumstances  ordinarily  or  usuaUy  carry  for 
their  personal  use,  and  to  tobserve  their  convenience,  grati- 
fication or  comfort  while  travelMg,  was  not  a  pure  question 
of  law  for  the  sole  or  final  determination  of  the  Court,  but  a 

2ueBtion  of  fact  for  the  jury,  under  proper  guida9oe  from  the 
lourt  as  to  the  law  governing  such  cases.  li  was  for  the 
jury  to  say  to*  what  extent,  if  any,  the  baggage  of  defendant 
m  error  exceeded  in  quantity  and  value  that  which  was  usually 
carried  without  extra  compensation,  and  to  disallow  any  claim 
for  such  excess. 

Upon  examining  the  carefully  guarded  instructions  given 
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to  the  jury,  we  are  usable  to  see  that  the  Court  below  omit* 
ted  anything  essential  to  a  clear  comprehension  of  the  issues, 
or  announced  any  principle  or  doctrine  not  in  harmony  with 
settled  law.  After  submitting  to  the  ^ury  the  disputed  question 
as  to  whether  the  laces  were,  in  fact,  in  me  trunk  of  the  defend* 
aiit  in  error,  when  delivered  to  the  company  at  Albany  for 
transportation  to  Niagra  Falls,  the  Court  cnarged  the  jury,  in 
substance,  that  every  traveler  was  entitled  to  provide  for  the 
exigencies  of  his  journey  in  the  way  of  baggage,  was  not 
limited  to  articles  which  were  absolutely  essential,  but  could 
carry  such  as  were  usually  carried  by  persons  traveling, for  their 
comiort,  convenience,  and  gratifications  upon  such  journeys; 
that  the  liabilities  of  carriers  could  not  be  maintained  to  the 
extent  of  making  them  responsible  for  such  unusual  articles 
as  the  exceptional  fancies,  habits  or  idiosyncracies  of  some 
practical  individual  may  prompt  him  to  cany;  that  their  re- 
sponsibility, as  insurers,  was  limited  to  such  articles  as  it 
was  customary  or  reasonable  for  travelers  of  ,the  same  class 
in  general,  to  take  for  such  journeys  as  the  one  which  was  the 
subject  of  inquiry,  and  did  not  extend  to  those  which  the 
caprice  of  a  particular  traveler  might  lead  that  traveler  to 
take;  that,  if  the  company^  delivered  to  the  defendant  in 
error,  aside  from  the  laces  in  question,  baggage  which  had 
been  carried,  and  which  was  sufficient  for  her  as  reasonable 
baggage,  within  the  rules  laid  down,  she  was  not  entitled  to 
recover;  that,  if  she  cai-ried  the  laces  in  question  for  the  pur- 
pose of  having  them  safely  kept  and  stored  by  railroad 
companies  and  hotel  keepers,  and  not  for  the  purpose  of  using 
them,  as  oc,casion  might  require,  for  her  gratification,  com- 
fort or  convenience,  the  company  was  not  Uable;  that,  if  any 
pofiion  of  the  missing  articles  were  reasonable  and  )>roper  for 
her  to  carry,  and  all  was  not,  they  should  allow  her  the  value 
of  that  portion. 

Looking  at  the  whole  scope  and  bearing  of  the  charge,  and 
interpreting  what  was  said,  as  it  must  necessarily  have  been 
understood  both  by  the  Court  and  jury,  we  do  not  perceive  that 
any  error  was  committed  to  the  prejudice  of  the  company, 
or  of  which  it  can  complain.  No  error  of  law  appearing  up- 
on tiie  record,  this  Court  cannot  reverse  the  judgment  be- 
cause, upon  examination  of  the  evidence,  we  may  be  of  the 
opinion  that  the  jury  should  have  returned  a  verdict  for  a 
less  amount.  If  the  jury  acted  upon  a  gross  mistake  of  facts, 
or  were  governed  by  some  improper  influence  or  bias,  the 
remedy  therf  or  rested  with  the  Court  below  under  its  general 
power  to  set  aside  the  verdict.  But  that  Court  finding  that 
the  verdict  was  abundantly  sustained  by  the  evidence,  and 
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that  there  was  no  gronnd  to  suppose  that  the  jury  had  not 
performed  their  duty  impartially  and  jtistly,  refused  to  dis* 
turb  the  verdict,  and  overruled  a  motion  for  a  new  trial. 
Whether  its  action,  in  that  particular,  was  erroneous  or  not, 
our  power  is  restricted  bv  uie  Constitution  to  the  determi* 
nation  of  the  question  of  law  arising  upon  the  record.  Our 
authority  does  not  extend  to  a  re-exammation  of  facts  which 
have  been  tried  b}r  the  ju^  under  instructions  correctly  de- 
fining the  legal  rights  of  parties.  (Parsons  vs.  Bedford,  3 
Pet.,  446;  21  How.,  167;  Ins.  Co.  vs.  Polsom,18Wall.,  249.) 

It  is,  perhaps,  proper  to  refer  to  one  other  point  suggested 
in  the  elaborate  brief  of  counsel  for  the  company.  Our  at- 
tention is  called  to  section  4,281  of  the  Be  vised  Statutes, 
which  declares  that  '*if  any  shipper  of  platina,  gold,  gold 
dust,  coins,  jewelry,  *  *  trinkets,  *  *  silk  in  a  man- 
ufactured or  unmanufactured  form,  whether  wrought  up  or 
not  wrought  np  with  any  other  material,  furs  or  laces,  or  anv 
of  them,  contained  in  any  parcel,  package  or  bundle,  shall 
lade  the  sanie  as  freight  or  baggage  on  any  vessel,  without, 
at  the  time  of  such  lading,  giving  to  the  master,  clerk,  agent, 
or  owner  of  such  vessel  receiving  the  same  a  written  notice 
of  the  true  character  and  value  thereof,  and  having  the 
same  entered  on  the  bill  of  lading  therefor,  the  master  and 
owner  of  such  vessel  shall  not  be  liable  as  carriers  thereof 
in  any  form  or  manner;  nor  shall  any  such  master  or  owner 
be  liable  for  any  of  such  goods  beyond  the  value  and  accord- 
ing to  the  character  thereof,  so  notified  and  entered.** 

It  is  sufiicient  to  say  that  that  section  has  no  application 
whatever  to  this  case.  It  has  reference  alone  to  the  liability 
of  carriers  bj  water  who  transport  goods  and  merchandise  of 
the  kind  designated.  It  has  no  reference  to  carriers  by  land, 
and  does  not  assume  to  declare  or  restrict  their  liability  for 
the  baggage  of  passengers. 

The  juiigment  is  affirmed. 

Field,  J. — I  dissent  from  the  judgment  of  the  Court  in 
this  case.  I  do  not  think  that  two  hundred  and  seventy-five 
yards  of  lace,  claimed  by  the  owner  to  be  worth  seventy-five 
thousand  dollars,  aild  found  by  the  jury  to  be  of  the  value 
of  ten  thousand  dollars,  can,  as  a  matter  of  law,  be  properly 
considered  as  baggage  of  a  passenger,  for  the  loss  of  which 
the  railroad  company,  in  the  absence  of  anv  special  agree- 
ment, should  be  neld  liable;  and  I  am  autnonzed  to  state 
that  Mr.  Justice  Miller  and  Mr.  Justice  Stbono  concur  in 
this  view. 


uxik  €uit  ^m  l0tttttal 
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'    Current  Topics. 


The  dissenting  opinion  of  Mr.  Justice  Field  in  the  Bail- 
road  cases  will  appear  next  week.  Since  our  announcement 
that  we  had  published  it — a  mistake,  however — a  flood  of 
letters  have  been  received  by  us  expressing  a  great  desire  to 
see  it.  As  we  have  already  stated,  the  opinion  is  ably  and 
eonvincingly  written,  and  nothing  wiU  be  found  in  it  to  war- 
rant the  attack  that  was  made  by  a  portion  of  the  press.  Mr. 
Justice  Strong  and  Mr.  Justice  Bradley  also  dissented,  and, 
if  space  will  permit,  their  opinions  will  be  published  next 
week;  otherwise  they  will  appear  subsequently. 


We  call  attention  to  the  several  important  cases  appearing 
in  this  issue.  Among  them  will  be  found  the  case  of  In  re 
Stuart,  a  decision  respecting  the  commencement  of  the  terms 
of  county  and  municipal  officers  under  the  new  Constitution. 
There  will  also  be  found  an  important  decision  by  Judge 
Daingerfield,  of  the  Twelfth  District  Court,  concerning  the 
liabilities  of  sureties  on  official  bonds. 


Our  New  Year's  number,  issued  January  3,  1880,  will  con- 
tain 'eight  extra  pages  of  matter  of  the  greatest  importance 
to  the  profession.  With  the  new  year  we  begin  renewed 
efforts  to  make  the  Journal  what  was  originally  contem- 
plated— the  leading  law  journal  of  the  West,  a  repository  of 
<dl  the  important  legal  intelligence  of  the  coast,  and  a  pride 
to  its  founder. 
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Sapreme  CoHit  of  California. 

fNovember,  1879.1 


Pfo.  6840.1 
In  be  WILLIAM  A.  STUART. 

CouMTX  CisEBM,  OF  San  Fkaxcisco.  The  term  of  office  of  the  Coimty  Cleric 
of  the  city  and  county  of  San  Francisco,  elected  at  the  September 
election  of  the  year  1879,  commenced  on  the  ftrat  Monday  of  Decem- 
ber of  that  year. 

CoHSTBUcnoH  OF  THS  Nsw  CoinTiTt7TzoH.  The  Constitation  adopted  in 
1879  did  not,  propria  vigore^  repeal  or  displace  all  the  statntes  of  the 
State  theretofore  in  force,  but  oidy  such  as  are  inconsistent  with  those 
provisions  of  that  Constitution  which  did  not  require  legisUtion  to  put 
them  in  force. — Bepobtxb. 

Sams — ^Tkbms  of  Offics.  The  *'  officers  "  mentioned  in  section  20  of  article 
20  of  the  new  Constitution,  and  the  commencement  of  whose  terms 
are  not  the  subject  of  legislation,  but  are  fixed  by  the  proTisions  of 
the  instrument  itself,  are  not  the  county,  township,  and  municipal 
officers  who  are  distinctly  mentioned  iu  section  6  of  article  11,  and  the 
duration  of  whose  official  terms  the  Legislature  is  expressly  directed 
to  fix. — Bbpobtkb. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  San  Francisco. 

The  facts  are  stated  in  the  opinion. 

Jo8.  M.  Nouguea  and  J,  P.  Hogue,  for  Appellant. 
Cliius  Barbour  and  A.  A.  Coheriy  for  Bespondent. 

By  the  Court  : 

This  cause  was  submitted  to  the  Court  below  for  judgment 
upon  certain  facts  stipulated  between  the  parties,  and  which 
ai*e  as  follows: 

1.  Thomas  H.  Bejnolds  is  the  legaUj  elected,  qualified, 
and  acting  County  Clerk  of  the  city  and  county  of  San  Fran- 
cisco ;  and  he  entered  in  possession  of  said  office  of  County 
Clerk  of  tlie  city  and  county  of  San  Francisco  on  the  fiist 
Monday  of  December,  a.  d.  1877,  and  for  the  term  of  tiKO 
years  from  and  after  said  date.  The  said  term  being  de- 
fined and  designated  by  a  law  of  the  State  of  California. 

2.  William  A.  Stuart  was  legally  elected  at  the  general 
election  held  on  Wednesday,  the  3d  day  of  September,  a.  d. 
1879,  to  the  office  of  County  Clerk  of  the  city  and  county 
of  San  Francisco;  has  qualified  and  received  the  certificate 
of  election,  and  is  in  law  and  in  fact  the  successor  in  office 
to  said  Thomas  H.  Reynolds,  and  entitled  to  the  possession 
of  the  office  of  County  Clerk  of  the  city  and  county  of  San 
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Francisco  upon  the  expiration  of  the  term  of  office  of  said 
Thomas  H.  Ke^nolds. 

3.  On  the  Ist  day  of  December,  a.  d.  1879,  said  William 
A.  Stuart  demanded  of  said  Thomas  H.  Beynolds  the  pos- 
session of  the  office  of  Conntj  Clerk  of  the  city  and  county 
of  San  Francisco,  and  said  Thomas  H.  Beynolds  refused  to 
vacate  said  office. 

4.  The  Constitution  of  the  State  of  California  adopted  in 
Convention  at  Sacramento,  March  3d,  a.  d.  1879,  ratified  by  a 
vote  of  the  people  of  the  State  of  California  on  Wednesday, 
May  7th,  a.  d.  1879,  was  declared  by  the  Executive  of  the 
State  of  California,  in  his  proclamation  thereafter  issued,  to 
be  the  Constitution  of  the  State  of  California. 

Upon  these  facts  the  Court  below  gave  judgment  that 
Stuart  is  entitled  to  the  office  of  County  Clerk  of  the  city 
and  county  of  San  Francisco,  and  that  his  term  as  such  offi- 
cer commenced  on  the  first  Monday  of  December  instant. 
From  this  judgment  an  appeal  is  prosecuted  by  Reynolds,  and 
the  only  question  presented  for  our  consideration  is  as  to  the 
point  of  time  at  which  the  term  of  Stuart  must  be  considered  to 
begin. 

If  reference  is  to  be  had  only  to  the  provisions  of  the 
Consolidation  Act,  so  called,  the  judgment  of  the  Court  be- 
low is  admitted  upon  all  hands  to  be  correct  in  point  of  law, 
and  the  general  question  for  our  consideration  is,  therefore, 
as  to  whether  the  clause  of  the  act  which  fixes  the  time  of 
the  commencement  of  the  term  has  been  abrogated  by  the 
Constitution  adopted  by  the  people  during  the  present  year. 

It  will  be  obvious  that  the  adoption  of  iiiat  instrument  did 
not^  proprio  vigore,  repeal  or  displace  all  the  statutes  of  the 
State  theretofore  in  Kirce.  It  repealed  some  of  them,  and 
saved  others,  and  it  points  out,  in  its  own  terms,  the  effect 
which  its  adoption  snould  have  upon  the  existing  statutes  of 
the  State.    It  declares  as  follows : 

^' The  provisions  of  all  laws  which  are  inconsistent  with 
this  Constitution  shall  cease  upon  the  adoption  thereof* 
{vide  sec.  1  of  the  Schedule),  and  that  all  laws  in  force  at  its 
adoption,  and  not  inconsistent  with  its  provisions,  shall  re* 
main  in  force  until  altered  or  repealed  by  the  Legislature. 
(Ibid.)  It  is  claimed  in  argument  for  the  appellant  bere  that 
the  statute  in  question  is  inconsistent  witn,  and  therefore 
abrogated  by,  section  20  of  article  20  of  the  new  instrument. 
.That  section  is  as  follows : 

'^  Election  of  officers  provided  for  by  this  Constitution, 
except  at  the  election  in  tne  year  1879,  shall  be  held  on  the 
even  numbered  years  next  before  the  expiration  of  their 
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respective  terms.  The  terms  of  such  officers  shall  commence 
on  the  first  Monday  after  the  first  day  of  January  next  fol* 
lowing  their  election." 

But  we  are  of  opinion  that,  upon  a  correct  reading  of  the 
instrument,  no  conflict  between  it  and  the  statute  appears. 
Who  are  the  officers  referred  to  as  being  officers  whose  elec- 
tion is  provided  for  in  the  new  Constitution,  and  whose 
terms  of  office  are,  by  the  express  command  of  the  Consti- 
tution itself,  to  commence  absolutely  on  the  first  Monday 
after  the  first  day  of  January  next  following  their  election? 
We  think  that  these  are  not  municipal,  county,  or  township 
officers  chosen  in  1879,  but  State  officers,  such  as  Governor 
and  the  other  officers  who  constitute  the  Executive  Depart- 
ment of  the  State  Government.  These  are  officers  wnose 
election  is  absolutely  provided  for  by  the  Constitution  itself. 
But  as  to  the  terms  of  municipal,  county,  and  township  offi- 
cers, another  and  distinct  and  utterly  inconsistent  provision 
is  found  in  the  new  Constitution.  We  refer  to  section  6  of 
article  11.  The  language  of  that  section,  so  far  as  it  is  ma- 
terial to  the  question  on  hand,  is  as  follows:  ''The  Legis- 
lature, by  general  and  uniform  laws,  shall  provide  for  the 
election  or  appointment  in  the  several  counties  of  Boards 
of  Supervisors,  Sheiiffis,  Counl^  Clerks,  District  Attorneys, 
and  such  other  county,  township,  and  municipal  officers  as 

Sublic  convenience   may  require,  and  shall  prescribe  their 
uties,  and  fix  their  terms  of  office.**    And  fix  their  tefjna  of 
office. 

It  is  difficult  to  conceive  how  the  statute  in  question  in 
this  case  is  to  be  taken  as  inconsistent  with,  and  therefore 
abrogated  by,  the  new  instrument,  when,  as  we  have  seen, 
it  expressly  commits  the  entire  subject-matter  to  the  Leg- 
islature to  fix  the  terms  of  officers  of  the  class  now  before  us. 
What  the  precise  duties  of  the  Legislature  are  to  be  under 
section  5  of  article  11  is  not  a  question  before  us,  and  can- 
not become  a  question  aubjvdioe  until  the  Legislature,  sitting 
under  the  new  Constitution,  shall  have  enacted  a  statute  on 
the  subject.  It  may  be  (in  view  of  section  20,  article  20, 
read  in  connection  with  section  5,  article  11)  that  a  statute 
on  such  a  subject,  to  be  hereafter  enacted,  must  provide 
for  the  election  of  all  officers  mentioned  in  the  latter  section, 
to  be  held  on  the  even-numbered  years,  and  that  such  offi- 
cers, when  elected,  shall  take  office  on  the  first  Monday  after 
the  first  day  of  January  next  following  their  election;  but 
upon  this  question  we  are  not  to  be  understood  as  expressing 
an  opinion,  because  the  exigencies  of  the  case  before  us  do 
not  require  it. 
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It  is  apparent  to  us,  therefore,  that  ''the  o£5cers"  men- 
tioned in  section  20  of  article  20,  and  the  commencement  of 
whose  terms  are  not  the  subject  of  legislation,  but  are  fixed 
by  the  provisions  of  the  instrument  itself,  are  not  the  county, 
township,  and  municipal  officers  who  are  distinctly  mentioned 
in  the  fifth  section  of  the  eleventh  article,  and  tne  duration 
of  whose  official  terms  the  Legislature  is  expressly  directed 
to  fix. 

Even  conceding  that  the  words  "provided  for  by  this  Con- 
stitution," as  employed  in  section  20,  article  20,  have  a 
broader  signification  than  has  been  already  suggested,  and 
include  all  officers  whose  election  may  be  provided  for  in  the 
laws  which  shall  be  passed  by  the  first  Legislature  creating 
a  uniform  system  of  county  and  municipal  governments,  nnd 
that  in  such  laws  the  Legislature  will  be  required  to  provide 
for  the  election  of  county  and  municipal  officers  on  tne  even 

J  ears,  such  officers  to  commence  their  terms  on  the  1st  of 
anuary  next  after  their  election,  still  the  provisions  of  the 
new  Constitution  which  relate  to  such  uniform  system  ''re- 
quire legislation  to  enforce  them,"  and,  as  will  be  seen  by 
reference  to  the  last  clause  of  section  1  of  the  Schedule,  ex- 
isting laws  continue  in  operation  until  the  1st  day  of  July, 
1880  (unless  sooner  repealed),  although  they  are  not  m 
accord  with  the  provisions  of  the  new  Constitution,  if  such 
provisions  require  legislation  to  put  them  in  force. 
Judgment  affirmed.     Remittitur  forthwith. 


[Filed  November  21,  1879.  | 

[No.  6355.] 

MARY  F.  EPROSON  ' 
vs. 

A.  R.  WHEAT,  DANIEL  ABBOTT  and  C.  N.  GOTTS- 

CHALK,  ExBCUTOBS  of  thb  Estate  of  Robert  Epboson, 

Deceased. 

HCTSBAND  AND  WiFB — BXQUEST  NOT   A   BaB   TO   BZOHT  OF   HoMBBTXAD.      A  be- 

quest  by  a  husband  to  bis  wife  of  a  sum  of  money  in  lieu  of  a  home- 
stead, tf  not  accepted  by  the  wife,  will  not  bar  her  right  to  hsTe  a 
homestead  set  apart  as  provided  by  section  1466,  0.  G,  P. 

Bamb — AoBBBMBMT  OF  Bbpabation.  An  agreement  between  husband  and 
wife  to  live  separate  and  apart  from  each  other,  the  husband  to  pay  a 
certain  sum  annually  to  the  wife,  does  not  bar  such  right. 

Appeal  from  the  Probate  Court  of  Calaveras  County. 
This  was  an  application  to  the  Probate  Court  to  have  a 
homestead  set  apart  out  of  the  estate  of  Robert  Eproson, 
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deceased,  for  the  benefit  of  the  petitioner,  wife  of  decedent, 
and  a  minor  child,  the  only  surviving  issue  of  the  petitioner 
and  decedent.  No  homestead  had  been  selected  and  recorded 
by  either  the  husband  or  the  wife  during  the  lifetime  of  the 
decedent.  The  decedent  at  the  time  of  his  death  in  June, 
1876,  was  possessed  of  160  acres  of  land,  which,  with  the 
improvements  thereon,  were  appraised  as  of  the  value  of 
$1,500,  and  also  of  personal  property  appraised  at  $1,297. 
All  the  estate  was  his  separate  property.  The  indebtedness 
was  $2,170.  In  January,  1876,  the  petitioner  and  the  dece- 
dent entered  into  the  following  aneement: 

''This  agreement  made  this  21st  day  of  January,  A.  D. 
1876,  between  Robert  Eproson  and  Mary  F.  Eproson,  of  the 
County  of  Calaveras,  Btate  of  California,  witnesseth : 

That  whereas  the  said  Robert  Eproson  and  Mary  F.  Epro- 
son are  married,  and  unfortunate  aifferences  have  arisen  be- 
tween them,  so  that  they  have  agreed,  and  by  these  presents 
do  agree,  to  make  an  immediate  separation;  and  for  and  in 
consideration  of  making  provision  for  the  support  of  the  said 
Mary  F.  Eproson,  the  said  Robert  Eproson  hereby  agrees 
that  he  will  pay  the  said  Mary  F.  Eproson  one  hundrea  dol- 
lar ($100),  in  United  States  gold  coin,  per  annum,  to  be 
paid  twenty-five  dollars  thereof  each>  and  every  quarter  of 
the  year  after  date,  during  the  lifetime  of  the  said  Robert 
Eproson;  if  the  said  Robert  Eproson  shall  have  the  money 
to  make  said  payment  at  the  end  of  each  quarter  after  date, 
and  if  not  then,  the  said  Robert  Eproson  hereby  agrees  to 
make  said  payment  as  soon  thereafter  as  he  may  get  the 
money  to  do  so,  but  in  no  case  shall  the  said  amount  of  $25, 
so  agreed  to  be  paid,  be  deferred  beyond  one  year.  And 
the  said  Robert  Eproson  and  Mary  F.  Eproson  hereby  mu- 
tually agree  to  dismiss  the  case  of  Mary  F.  Eproson  vs. 
Robert  Eproson  now  pending  in  the  District  Court  of  the 
Eleventh  Judicial  District,  County  of  Calaveras,  State  ojf 
California,  for  a  divorce,  upon  condition  that  the  said  de- 
fendant in  said  case  will  pay  the  costs  in  said  case.  And  the 
said  Mary  F.  Eproson,  in  consideration  of  the  aforesaid  cov- 
enants, hereby  agrees  that  she  will  not  put  the  said  Robert 
Eproson  to  any  other  or  further  expense  upon  his  payment 
to  her  of  the  said  one  hundred  dollars  ($1U))  as  aforesaid. 

In  witness  whereof,  we  have  hereunto  fixed  our  hands  and 
seals,  the  day  and  year  first  above  written. 

Robert  Eproson.    (seal) 
Mary  F.  Eproson.  (seal) 

Thereafter  they  lived  separate  and  apart,  the  action  for  a 
dh-ot«e  having  bi^en  di8iiiii»ed. 
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In  February,  1876,  the  decedent  executed  a  will  directing 
the  executors  therein  named  to  administer  the  estate  for  the 
benefit  of  his  only  surviving  child,  and  containing  the  fol- 
lowing bequest: 

^* Fourth:  I  give,  devise  and  bequeath  to  my  wife,  Mary 
F.  Eproson,  one  hundred  dollars  in  gold  coin,  to  be  paid  to 
her  by  executors  out  of  the  estate  whenever  the  funds  may 
be  in  their  hands,  provided  my  said  wife  will  in  no  manner' 
assert  or  attempt  to  assert  any  right  whatever  to  any  other 
property  of  my  estate,  or  attempt  in  any  manner  to  interfere 
with  the  execution  of  this,  my  last  will  and  testament.*' 

The  petitioner  refused  to  accept  the  bequest,  and  before 
the  close  of  the  administration  of  the  estate,  commenced 
these  proceedings.  The  executors  opposed  the  application 
on  the  grounds  that  by  the  terms  of  the  will  the  decedent 
had  bequeathed  the  property  to  them  in  trust,  and  that  the 

Eetitioner  was  living  apart  from  her  husband  at  the  time  of 
is  death.     The  application  was  denied,  and  the  petitioner 
appealed. 

A.  C.  AdamSf  R.  Hopkins  Wesley  B.  Botwher,  for  appellant, 
cited  section  1466,  C.  C.  P;  Atawsoii  vs.  Maiason,  (50  Cal., 
639);  Sulzberger  vs.  Sulzberger,  (50  Cal.,  385);  Estate  of  Bed- 
lerUine,  (45  Cal.,  696.) 

G.  B,  Merrill  and  C.  V.  Oottschalk,  for  respondents. 
The  respondentia  contend  that,  although  the  Probate  Court 
has  power  to  select,  designate  and  set  apart  a  homestead. 
Section  1465  of  the  Code  of  Civil  Procedure  which  confers 
that  power  is  not  mandatory,  but  discretionary — "The  Court 
may  set  apart,"  etc.  This  view  of  the  case  is  strengthened 
by  the  language  of  section  1474,  C.  C.  P.,  passed  subse- 

auently  to  section  1465.  "If  the  homestead  was  selected  from 
le  separate  property  of  either  husband  or  wife,  it  vests,  on 
the  death  of  the  peraon  from  whose  property  it  was  selected, 
in  his  or  her  heirs,  subject  to  the  power  of  the  Probate  Court 
to  assign  it  for  a  limited  period  to  the  family  of  the  dece- 
dent." If  section  1465  is  mandatory,  then  the  surviving 
husband  or  wife  would  have  greater  rights,  where  no  home- 
stead had  been  recorded,  while  both  were  living,  than  if  one 
had  been  so  recorded.  If  section  1474  means  anything,  it 
abrogates,  or  at  least  modifies  section  1465.  The  case  of 
Ballentine  was  decided  before  the  Codes  went  into  effect,  and 
before  any  law  corresponding  to  Section  1474,  C.  C.  P.,  was 
in  existence. 

In  Subaberger  ys.  Sulzberger ,  60  Cal.  385,  this  Court  says: 
"That  a  devise  which  clearly  appeared  to  have  been  intended 
in  lieu  of  a  homestead  would  have  presented  a  different  ques- 
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tion  from  the  one  at  bar."  The  devise  to  his  wife  in  the  will 
of  Eproson  was  clearly  intended  in  lieu  of  a  homestead,  nor 
should  the  adequacy  or  inadequacy  of  the  bequest  be  consid* 
ered  agaiust  the  express  provisions  of  the  will.  Het  non- 
acceptance  neither  strengthens  nor  weakens  petitioner's  posi- 
tion. The  case  of  Mawson,  60  Cal.,  539,  is  not  in  point.  He 
died  intestate,  and  the  Probate  Court,  in  the  absence  of  any 
expressed  will,  had  discretionary  power  to  set  apHi*t  a  home- 
stead to  the  widow.  Throughout  all  the  provisions  of  the 
Probate  act  we  find  that  due  regard  is  paid  to  the  last  will 
and  testament  of  the  deceased.  A  decedent  can  authorize 
his  executors  to  act  without  bonds,  to  sell  his  property  with- 
out any  order  of  the  Court,  without  returning  account  of 
sales,  and  in  fact  to  control  his  whole  estate,  witnout  any  in- 
terference by  the  Probate  Court,  and  it  would,  to  say  the 
least,  appear  singular  that  the  law  giving  him  all  these  rights 
would  completely  ignore  his  right  to  dispose  of  his  own  sep- 
arate property.  Every  person  over  the  age  of  eighteen  years, 
of  sound  mind,  may  by  last  will  dispose  of  all  his  estate,  etc. 
(Section  1270  C.  C.) 

In  the  case  of  Mathew  Delaney,  49  Cal.,  76,  this  Court 
says  ''  that  there  is  a  marked  distinction  between  a  mere  ex- 
ecutor and  an  executor  to  whom  lands  are  devised  in  trust, 
etc.,  etc.  The  testator  may  devise  his  lands  to  a  trustee  to 
affectuate  any  purpose  expressed  in  the  will.  It  would  seem 
difficult  to  maintain  any  aistinction  on  principle  between  the 
effect  of  a  devise  in  fee  in  that  manner,  and  a  conveyance  of 
the  fee  to  the  person  who  was  afterward  appointed  as  the  ex- 
ecutor." 

Section  1384  Civil  Code  refers  to  one  who  dies  without 
disposing  of  his  property  by  will. 

if  Section  1465  Cf.  C.  P.  is  mandatory,  then  if  petitioner 
had  deserted  her  husband  and  child,  and  lived  apart  from 
them  ten  years,  instead  of  one,  she  would  still,  upon  the 
death  of  her  husband,  be  entitled  to  take  his  property  to  the 
detriment  of  all  other  claims. 

The  creditors'  claims  take  precedence  over  the  family  al- 
lowance. (Section  1516  C.  C.  P.)  If  Eproson  had,  before 
his  death,  deeded  to  his  executors  his  whole  property,  the 
deed  would  have  operated  as  a  complete  estoppiel  to  the 
homestead  petition  of  his  widow.  The  devise  to  the  execu- 
tors in  trust  has  the  effect  of  a  conveyance  (Mathew  Delaney 
supra.)  The  claims  against  the  estate  amount  to  over  $2,100. 
If  a  homestead  is  set  apart  to  the  widow  the  creditors  will 
be  defrauded  of  their  rights,  and  their  claims  be  made  sub- 
ordinate to  the  family  allowance. 
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By  THE  Court: 

The  bequest  of  one  hundred  dollars  made  by  the  will  of 
tiie  decedent  to  the  petitioner,  his  sarviying  wife,  was  not  ac- 
cepted by  her,  and  does  not  bar  her  claim  to  have  a  home- 
stead set  apart  for  the  benefit  of  herself  and  the  minor  child 
of  the  deceased,  as  provided  by  the  Code  of  Civil  Proce- 
dure, section  1465.  Nor  does  the  agreement  for  a  separation, 
made  between  the  decedent  in  his  lifetime  and  his  wife,  the 
petitioner,  bar  her  claim  to  such  homestead.  Upon  the  facts 
appearing  in  this  case,  it  was  the  duty  of  the  Probate  Courts 
under  the  provisions  of  the  section  of  the  Code  above  cited, 
to  set  apaiii  for  the  use  of  the  surviving  wife  and  the  minor 
child  of  the  deceased,  the  real  estate,  or  a  portion  thereof,  as 
a  homestead. 

Order  reversed  and  cause  remanded.  Bemittitur  forthwith. 


[Filed  November  21,  1879.1 

[No.  6127.] 

THE  STOCKTON  SAVINGS  AND  LOAN  SOCIETY 

vs. 

d?HOMAS  HILDEETH. 

CoiiTBACT— GoNCUBRSNT  CONDITIONS — Where  the  debtor  of  a  bank  became  in- 
Bolyent  and  a  brother  of  the  debtor  agreed  to  pay  one  half  the  debt  if 
the  bank  wonld  release  the  debtor.  Held,  that  the  payment  and  the 
release  were  cononnrent  conditions  to  be  performed  at  the  same  time 
and  the  bank  could  not  recover  upon  the  agreement  without  executing 
or  offering  to  execute  the  release. — [Editob.] 

.  Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, San  Joaquin  County. 

Action  upon  a  contract,  the  facts  being  thus :    In  May, 

1875,  E.  J.  Hildreth  and  Wm.  Helm  made  their  joint  and 
several  promissory  note  to  the  plaintiff,  a  banking  corpora- 
tion, for  $5,000  payable  one  day  after  date.     In  February, 

1876,  Hildreth  upon  his  own  petition  was  adjudged  a  bank- 
rupt under  the  laws  of  the  United  States,  and  his  estate 
passed  to  an  assignee.  While  the  proceedings  were  pending 
the  defendant,  a  brother  of  the  bankrupt,  agreed  with  the 
creditors  that  if  they  would  release  his  brother  from  all  de- 
mands he  would  pay  them  fifty  per  cent,  in  cash,  or  sixty 
per  cent,  in  notes,  at  their  option.  The  creditors  accepted 
this  proposition.  The  plaintiff  accompanied  its  signature 
with  this  proviso: 

''With  the  express  understanding  and  reservation    that 
William  Helm^  a  co-maker  of  the  note  held  by  '  The  Stock* 
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ton  Savings  and  Loan  Society,'  a  corporation  formed  under 
the  laws  of  this  State,  against  the  said  bankrupt  and  said 
William  Helm,  and  upon  which  proof  had  been  made  against 
the  estate  of  said  bankrupt,  shall  hot  be  released  from  any 
liability  on  the  said  note  and  files  hia  agreement  and  consetU 
ItereivUn  this  corporation  6^  and  ivUh  such  consent  of  said 
William  Helm  toul  release  the  said  bankrupt  upon  said  lia- 
bility upon  receiving  fifty  cents  on  the  dollar  of  said  claim  in 
cash."  ^  . 

All  the  creditors  having  signed  the  agreement  the  proceed- 
ings in  bankruptcy  were  dismissed.  The  plaintiff  brought 
this  action  to  recover  from  the  defendant  fifty  per  cent,  of 
the  bankrupt's  debt.  The  complaint  does  not  allege  that 
Helm  had  consented  to  the  compromise,  nor  does  it  show 
any  release  or  offer  of  release  by  plaintiff  of  the  bankrupt 
from  the  debt.  The  defendant  med  a  general  demurrer, 
which  was  overruled.  He  then  answered,  admitting  all  the 
allegations  of  the  complaint,  and  asking  judgment  in  his 
favor  thereupon.  The  Court  rendered  judgment  for  the 
plaintiff  and  tlie  defendant  appealed. 

Z>.  M.  Delmas  for  Appellant. 

The  consideration  of  the  defendant's  promise  is  his  broth- 
er's release.  He.  agrees  to  pay  one  half  the  debt,  on  condi- 
tion that  his  brother  be  discharged  from  further  liability. 
The  release  is  the  thing  which  is  to  obtain  the  defendant's 
money.  It  is  the  quid  nro  qiu).  It  is  the  all  essential  fact  to 
be  alleged  and  proved  oy  tibe  plaintiff,  and  without  it  there 
can  be  no  recovery.  Oyle  vs.  Schoenbar.  (23  Cal.  538.)  It  is 
urged  that  plaintiff  is  to  release  £.  J.  Hildreth  ufHni  (not 
before)  the  payment  of  the  fifty  per  cent.  The  position  then 
is,  "I  will  release  when  you  pay,"  "  I  will  pay  when  you  re- 
lease. This  presents  ttie  case  of  conditions  concurrent 
which  are  mutually  dependent  and  are  to  be  performed  at 
the  same  time.  Civ.  Code,  Sec.  1437-1439;  Hul  vs.  Grigsby, 
36  Cal.  656;  Barrmi  vs.  Frink,  30  Cal.  486;  Durham  vs. 
Maun,  4  Seld.  512;  Englander  vs.  Rogers,  40  Cal.  420;  BohaU 
vs.  DiUer,  40  Cal.  532;  Kdly  vs.  Mock,  45  Cal:  303. 

The  consent  and  agreement  of  Helm  not  to  be  released 
was  also  made  a  condition  of  the  agreement  between  the 
plaintiff  and  the  defendant.  The  agreement  has  no  efficacy 
until  Helm  ffives  his  consent.  It  is  executed  with  the  under- 
standing and  with  the  express  reservation  that  Helm  shall 
file  his  written  consent.  The  conditions  being  material,  sup- 
pose Thomas  Hildreth  had,  after  Helm's  refusal  to  ffive  his 
consent,  tendered  the  fifty  per  cent,  and  demanded  his 
brother's  release,  would  the  bank  have  been  bound  to  com« 
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ply?  Cotild  they  not  have  answered  thai  the  agi-eement  was 
to  be  binding  only  when  Helm  gave  his  consent  ?  If  Thomas 
Hildreth  could  not  have  enforced  the  contract  against  the 
bank  without  averring  Helm's  consent,  how  can  the  bank  en- 
force it  against  him  in  the  absence  of  that  consent  ?  For 
these  reasons  it  is  submitted  that  Helm's  consent  and  agrfee^ 
ment  are  essential  parts  of  jplaintiff's  case.  The  complaint 
being  radically  defective,  a  judgment  for  plaintiff  upon  the 
pleadings  cannot  be  supported.  {Sogers  vs.  Shannon,  52 
Cal.  99.) 

The  case  having  been  submitted  on  the  pleadings,  this 
Court  will  render  the  judgment  which  the  Court  below 
ought  to  have  rendered.     {nuU  vs.  Sherwood,  33  Cal.  474.) 

JBy  the  Court  : 

The  consideration  for  the  promise  of  the  defendant  was 
the  release  of  his  brother,  E.  J.  Hildreth,  from  his  liability 
upon  his  promissory  note,  made  by  him  jointly  with  one 
William  Helm,  to  the  plaintiff;  and  by  the  terms  of  the 
wreement  the  i)laintiff  agreed  that,  with  the  consent  of 
Helm,  upon  receiving  fifty  cents  upon  the  dollar  of  the  note, 
it  would  release  £.  J.  Hildreth  from  all  liability  upon  the  note. 
The  payment  by  tDe  defendant  and  the  release  by  the  plaintiff 
are  concurrent  conditions,  and  are  to  be  performed  at  the 
same  time.  (Civil  Code,  Section  1437.)  Without  discuss- 
ing the  question  whether  the  consent  on  the  part  of  Helm, 
not  to  be  released  from  his  liability  on  the  note,  was  re- 
quired to  be  procured  before  the  agreement  could  by  its 
terms  become  ooligatoiy  upon  the  parties  to  it,  it  is  sufficient 
to  say  that  the  plaintiff'  could  not  recover  upon  the  a^ee- 
ment  without  performing  or  offering  to  perform  the  condition 
on  its  part — the  execution  of  the  release  of  E.  J.  Hildreth. 
The  complaint  does  not  allege  a  delivery  nor  an  offer  to  de- 
liver sucii  release,  and  the  demurrer  should  have  been  sus- 
tained. 

Judgment  reversed  and  cause  remanded,  with  directions 
to  sustain  the  demurrer  to  the  complaint.  Remittitur  forth- 
with. 

LFiled  November,  1879.] 

[No.  6146.] 
THE  BANK  OF  STOCKTON  vs.  C.  BIJVEN. 

CompLTOTiKO  ImTBUCTtoKS. — Where  the  inAtractions  are  conflicting  on  a  ma- 
terial point  in  issne  the  judgment  wiU  be  reyersed. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, San  Joaquin  County. 
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The  action  was  brought  to  recover  $774,38  on  a  promissory 
note  dated  July  2,  1874,  payable  one  day  after  date  to  the  or- 
der of  J.  H.  Barney  &  Co.,  and  endorsed  by  the  payee  to  the 
plaintiff.  Two  of  the  witnesses  testified  that  tlie  note  was 
endorsed  July  2,  1874,  and  another  that  it  was  not  endorsed 
until  September  20,  1875.  The  defense  was  that  the  amount 
due  on  tiie  note  had  been  paid  by  the  def endents  to  Barney  & 
Co.,  between  the  13th  and  the  20th  of  August,  1874.  There 
was  evidence  that  Barney  &  Co.,  who  were  dealers  in  grain, 
kept  a  banking  account  with  the  plaintiff,  that  his  account 
was  overdrawn,  that  the  note  was  deposited  as  collateral  se- 
curity and  that  they  were  continuously  thereafter  indebted  to 
the  plaintiff  in  a  sum  equal  to  the  amount  due  upon  the  note. 
The  case  was  tried  by  the  Court  with  a  jury,  ana  the  follow- 
ing was  the  first  instruction  given  at  the  request  of  the  de- 
fendant: "If  the  jury  believe  from  the  evidence  that  the 
note  sued  on  in  tnis  action  remained  the  property  of  J.  H. 
Barney  &  Co.  until  it  was  overdue  and  was  paid  by  the  maker 
to  J.  H.  Barney  &  Co.,  without  notice  that  it  had  been  as- 
signed to  any  other  party,  the  jury  must  find  for  the  defend- 
ant." 

At  the  request  of  the  plaintiff  the  following  instructions 
were  given : 

1.  "If  the  jury  find  from  the  evidence  that  the  note 
in  controversy  was  endorsed  and  delivered  to  the  Bank  by 
J.  H.  Barney  &  Co.  for  a  valuable  consideration,  and  as  col- 
lateral security  for  the  payment  of  said  Barney  &  Co.*s  in- 
debtednes  to  the  Bank,  and  that  it  was  endorsed  and  deliv- 
ered at  any  time  before  the  defendant  Bliven  paid  the  same 
to  Barney  &  Co.,  and  also  find  that  the  indebtedness,  if  any, 
from  Barney  &  Co.  to  the  Bank,  for  which  this  note  was  as- 
signed as  collateral  security,  has  not  been  paid,  then  the  jury 
will  find  iBk  verdict  for  the  plaintiff, 

2.  "It  is  not  material  in  this  case  whether  the  note  was 
endorsed  by  Barney  &  Co.  before  it  became  due.  If  it  wa3 
endorsed  and  delivered  to  the  Bank  as  collateral  security  for 
the  payment  of  indebtedness  from  Barney  &  Co.  to  the  Bank, 
and  such  indebtedness,  before  the  note  was  paid  to  Barney 
&  Co.  by  Bliven,  had  not,  and  has  not  yet  been  paid,  and  the 
amount  of  such  debt  from  Barney  &  Co.  to  the  Bank  is  ecjual 
to  or  exceeds  the  amount  of  the  note  sued  on,  then  the  jury 
will  find  for  the  plaintiff." 

The  verdict  and  judgment  were  for  the  defendant  and  the 
plaintiff  appealed. 

W,  L.  AucUey  and  J.  M,  Hogan,  for  Appellant. 
Terry y  McKimie  dt  Teny^  for  Bespondent. 


The  Pacipio  Coast  Law  Journal.  369 

By  the  Court: 

The  first  instruction  given  at  the  request  of  the  defendant, 
and  the  first  and  second  instructions  given  at  tiie  request  of 
plaintiff  are  contradictory. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  trial.     Bemittitur  forthwith. 


November  Term,  1879. 


[No.  6264.1 

THE  8ACRAMENT0  SAVINGS  BANK 

.vs. 

ROBT.  W.  SPENCER. 

SiBVics  OF  CowpiiiXNT.  Where  the  action  was  brought  against  R.  W.  Spen- 
cer, John  Doe,  and  Richard  Boe,  and  Spencer  was  served  with  a  copy 
of  the  summons  only,  lltld^  that  the  service  was  good,  and  that  ne 
could  not  remain  silent  and  then  claim  that  the  service  was  void,  but 
should  have  searched  the  files  of  the  Clerk's  office  for  the  complnint. 

ScBvicx  UPON  Insane  Pbbsons.  Where  a  party  was  insane,  and  no  guardian 
had  been  appointed  for  him,  the  Practice  Act  of  185U  required  that  he 
should  be  served  personally. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict,  San  Joaquin  County. 

Ejectment  for  a  tract  of  land  in  San  Joaquin  County,  Spen- 
cer was  the  owner  of  the  land  under  a  patent  from  the  United 
States,  and  mortgaged  it  to  W.  K.  Dell.  Subsequent  to  the 
execution  of  the  mortgage,  Spencer  became  insane,  and  was 
confined  as  an  insane  person  in  the  State  Insane  Asylum  at 
Stockton.  During  such  insanity  and  confinement,  Dell  com- 
menced an  action  against  Spencer  in  the  District  Court,  San 
Joaquin  County,  to  foreclose  the  mortgage,  and  for. a  decree 
of  sale  of  the  mortgaged  premises.  Spencer  was  over  the 
age  of  21  years  at  the  commencement  oi  this  action.  An  at- 
tempt was  made  through  an  order  of  the  Judge  of  said 
District  Court  to  appoint  Dr.  G.  A.  ShurtlelF  guardian  ad 
litem  of  Spencer,  but  it  is  admitted  that  such  order  was  a 
nullity.  A  copy  of  the  summons  m  the  action  was  served  on 
Spencer  while  insane  and  confined  as  such,  but  no  copy  of 
the  complaint  was  served.  There  was  no  appearance  for  the 
defendant  in  the  action.  A  decree  was  entered  in  the 
District  Court  directing  the  sale  of  the  mortgaged  premises 
under  which  the  same  was  sold,  and  Dell  became  thje  pur- 
chaser at  such  sale;  and  no  redemption  having  been  made^ 
Dell  received  a  Sheriff's  deed  for  the  land.  Plaintiff  claims 
title  under  and  through  Dell.      Subsequent  to  this  Sheriff 's 
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deed,  Spencer  became  sane  and  was  discharged  from  tixe 
asylum  and  took  possession  of  the  land,  claiming  that  the 
decree  of  foreclosure  was  void,  and  that  no  title  was  acquired 
thereunder.  Judgment  was  rendered  for  the  plaintiff  and 
the  defendant  appealed.  The  other  facts  are  stated  in  the 
opinion. 

J.  H,  Budd  &  Sons,  for  Appellant. 

Spencer  was  the  sole  defendant,  and  there  was  no  service 
of  the  complaint  upon  him.  Jurisdiction  of  tlie  person  of  de- 
fendant could  only  be  acquired  by  service  of  both  the  copy 
of  the  summons  and  a  copy  of  the'  complaint.  The  service 
of  the  one  could  as  well  be  omitted  as  the  other.  The 
summons,  with  the  return  of  the  officer  of  service  thereof^ 
was  as  much  a  part  of  the  judgment,  and  shows  that  the  ser- 
vice of  the  summons  was,  in  fact,  made  (Sec.  203,  Pr.  Act 
as  amended  April  2,  1866).  We  contend  in  this  case  that 
under  the  rule  in  Hahn  vs.  Kdiy,  (34  Cal.,  391)  and  Quincy 
vs.  Pokier  (37  Cal,  461)  the  judgment  roll  which  imports 
absolute  verity  having  shown  exactly  how  the  service  on  the 
defendant  Spencer  was  made,  and  further  showing  that  the 
Court  had  not  acquired  jurisdiction,  of  the  person  of  defend- 
ant Spencer,  the  judgment  of  the  District  Court  was  void. 
The  entr^  of  a  default  is  a  ministerial  act  of  the  clerk;  it  is 
no  act  of  the  Court.     (Practice  Act,  Sections  150,  203.) 

2.  The  defendant  Spencer  was  found  by  inquisition  duly 
taken  to  be  an  insane  person,  and  was  committed  to  the- State 
Insane  Asylum  at  Stockton,  California.  Section  15  of  the 
act  concerning  the  Insane  Asvlum  of  California,  approved 
April  25,  1863,  provided  for  the  custody  of  the  property  of 
the  insane  person  as  well  as  for  that  of  his  person.  In  fact, 
the  inquisition  was  in  the  nature  of  a  proceeding  in  rem, 
and  until  the  discharge  of  Spencer  he  could  waive  no  ri^ht, 
and  it  would  seem  that  no  valid  judgment  could  be  obtained 
affainst  him  without  some  guardian  of  his  estate  to  represent 
him.     Wadsmnih  vs.  Sharpteen  (8  N.  Y.  288). 

A.  C.  Freeman,  for  Bespondent. 

The  courts  have  always  had,  and  entertained  jurisdiction 
over  lunatics,  £tn(7  vs.  Robinaan,  33  Nev.,  121;  AUiso^i  vs. 
Taylor,  6  Dana,  87;  /S'^ccZ  vs.  JUan,  2  B.  and  P.,  362,  437; 
Phillip  vs.  Sexion.,  3  B,  and  P.,  550;  Hathq,ivay  vs.  Clrrkf  6 
Pick.  490;  Beverh/s  Case,  4  Co.  123;  Mansfidds  Cane,  12  Co.  124. 
Under  our  practice,  a  summons  may  be  served  on  an  in8an0 
defendant  in  the  same  manner  as  if  he  were  san^,  unless  he 
has  been  judicially  declared  of  unsound  mind  and  a  guardian 
has  been  appointed  for  him.     (Practice  Act,  Sec.  29.) 
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2.  The  judgment  of  foreclosure  is  claimed  to  be  void, 
because  a  copy  of  the  complaint  was  not  given  to  the  defend- 
ant. The  Court  in  which  the  case  was  pending  decided  that 
sufficient  service  of  summons  had  been  made,  and  that  the 
default  of  the  defendant  had  been  duly  entered.  Such  find- 
ings and  recitals  are  conclusive,  Hdhn  vs.  Kelly ^  (34  Oal., 
391,)  and  prevail  over  the  Sheriff's  return,  showing  an  in- 
sufficient service  of  process.  Qaivy  vs.  Porter,  37  Cal.,  458; 
Quivy  vs.  Baker ,  37  Cal.,  465. 

A  recital  that  a  default  has  been  duly  entered  is  a  recital  of 
jurisdiction.     Peck  vs.  Strauss,  33  Cal.,  678. 

The  Sheriff's  return  clearly  shows  that  the  defendant  was 
served  with  a  copy  of  the  summons.  This  is  clearly  sufficient 
on  a  collateral  attack.     Drake  vs.  Duvenichy  45  Cal.,  455. 

3.  The  record,  at  worst,  shows  not  an  absence  of  juris- 
diction over  the  defendant,  but  merely  a  defect  or  irregulariiy 
in  obtaining  jurisdiction.  Such  defects  and  irregularities 
may,  when  not  corrected,  make  judgments  erroneous,  but  do 
not  render  them  void.  Whittcdl  vs.  Barbier,  7  Cal.,  54;  Btyr- 
ente  vs.  Sullivan,  7  Cal.,  279;  Smith  vs.  Bradley,  6  S.  M., 
485;  Mooney  vs.  Idass,  22  Iowa,  380;  Peck  vs.  Strauss;  33  Cal., 
678;  Drake  vs.  Dnvenich,  45  Cal.,  455;  Isaojcs  vs.  Price,  2 
Dillon  C.  C,  351;  Glover  \b.  Hclman,  3  Heisk,  519;  Westy%, 
WiUianmii,  1  Swan.,  277;  Chilian  vs.  O'Neil,  46  Miss.,  669; 
Harrington  vs.  Wofford,  46  Miss.,  31;  Cole  vs.  Butler,  43 
Maine,  401;  Hendrich  vs.  Whittemore,  105  Mass.,  23;  Myers 
vs.  Overton^  2  Abb.  Pr.,  344;  Hunter  vs.  Lester,  18  How.  P., 
347;  Bromley  y%.  Smith,  2  Hill,  517;  Dogherty  vs.  McManus,  36 
Iowa,  657;  l^hea  vs.  Quintin,  30  Iowa,  58;  Shutvhan\8.  Loffer, 
24  Iowa,  217;  Ballenger  vs.  TarbeU,  16  Iowa,  491. 

By  THB  Court: 

The  defendant  claims  that  the  decree  in  the  foreclosure 
suit  is  void,  because  it  appears  from  the  return  of  the  Sheriff 
that  no  copy  of  the  complaint  was  served  with  the  summons 
on  Spencer,  one  of  the  defendants  therein.  There  were, 
however,  three  defendants  to  that  action,  to  wit :  Bobert  W. 
Spencer,  John  Doe,  and  Bichard  Boe.  Three  persons  were 
sued,  and  the  circumstance  that  the  real  names  of  two  of 
them  were  unknown  to  plaintiff,  and  that  they  were  desig- 
nated by  fictitious  names,  did  not  reduce  the  number  of  de- 
fendants. The  Practice  Act  of  1851,  as  amended  in  1860, 
provided,  *'If  there  be  more  than  one  defendant  in  the  ac- 
tion, and  such  defendants  reside  within  the  county,  a  copv 
of  the  complaint  need  be  served  on  only  one  of  the  defencT- 
ants.**    If  tiiere  was  service  of  a  copy  of  the  complaint  on 
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either  of  the  other  defendants,  the  service  of  sommons  on 
Spencer  (if  in  other  respects  a  good  service)  was  sufficient 
to  give  the  Court  jurisdiction.  The  transcript  does  not 
show  affirmatively  that  there  was  no  service  of  the  complaint 
on  another  defendant,  but  if  it  did,  this  would  be  but  irreg- 
ularity. The  defendant  knew  from  the  summons  that  he  was 
impleaded  with  others,  and  that  either  of  the  others  might 
have  had  served  on  him  a  copy  of  the  complaint.  It  was 
his  duty,  under  these  circumstances,  to  search  the  files  of  the 
Clerk's  office,  and  he  could  not  remain  silent  and  then  claim 
that  the  judgment  against  him  was  void.  Drake  vs.  Duven- 
icky  (45  Cal.  446.)  The  summons  was  served  upon  the  de- 
fendant Spencer  personally. 

It  is  alleged  tnat  Spencer  was  inmne  at  the  time  of  such 
service. 

The  ''Act  to  provide  for  the  appointment  of  guardians'* 
(Statutes  1850,  p.  268)  prescribes  the  mode  of  appointing 
guardians  for  insane  persons.  In  the  present  case  it  does 
not  appear  that  any  guardian  had  been  appointed  under  that 
act,  or  under  the  laws  relating  to  the  State  Insane  As^um. 
(Hittell's  Gen.  Law,  Section  3803.)  Section  29  of  the  Prac- 
tice Act  of  1850  (Amended  Statutes  1861,  p  496,)  provides 
that  service  shall  oe  had  upon  an  individual  defendant  per- 
sanaUy,  unless  he  is  a  minor  or  a  person  judicially  declared 
insanet  or  of  unsound  mind  far  whom  a  guardian  has  been  ap- 
pointed. 

Judgment  and  order  affirmed.    Remittitur  forthwith. 


[Piled  November  17,  1879.] 


[No.  6268.1 
JOHN  VAN  VALKETBURG  vs.  JOHN  F.  McCAULET. 

Damaokb  vob  TBisPAflBnro  Amiicals — In  an  action  for  damages  caosed  by  the 
trespassing  of  cattle  npon  grain,  whelher  the  action  be  in  the  nature 
of  trespass,  or  founded  npon  an  express  promise  to  pay  snoh  damages, 
it  is  error  to  instmct  Uie  jury  that  if  one  man's  stock  trespasses  npon 
another's  grain  the  law  implies  a  promise  on  the  part  of  the  owner  of 
the  stock  to  pay  all  damages  done. — [Editob.  ] 

Appeal  from  the  Distriot  Court  of  the  Fifth  Judicial  Dis- 
trict, San  Joaquin  County. 

This  action  was  brought  to  recover  $3,000  damages,  al* 
leged  to  have  been  done  to  the  plaintiff's  growing  crops,  by 
the  defendant's  stock.  The  defendant  leased  a  tract  'of  land 
to  the  plaintiff  to  be  sown  in  grain.  The  plaintiff  was  to 
have  three-fourths,   and  the  defendant  one-fourth  of.  the 
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crop.  While  the  crop  was  growing  it  was  damaged  by  the 
trespass  of  stock.  The  plaintiff  obtained  a  verdict  and 
judgment  for  $1,213  24-100.  The  defendant  moved  for  a  new 
trial,  which  motion  was  denied.     The  defendant  appealed. 

Tenry^  McKinne  and  Terry  for  Appellants. 

F.  11  Baldwin  and  J.  C.  (^mp&m  lor  Respondents. 

By  the  Court  : 

The  Court  below  gave  the  following  instruction  to  the 
jury:  "WTiere  one  man's  stock  trespasses  on  another's 
grain,  the  law  implies  a  promise  on  the  part  of  the  person 
owning  the  stock  to  pay  whatever  damages  the  parly  may 
have  sustained  by  reason  of  such  trespass,  and  it  is  not  nee-. 
essaiT  that  an  express  promise  be  proved  in  order  to  entitle 
the  plaintiff  to  recover." 

There  is  no  count  in  the  complaint  for  grain  sold  and  de- 
livered by  plaintiff  to  defendant  or  for  pasturage.  It  is 
therefore  unnecessary  to  decide  whether  a  tort  such  as  is  set 
forth  in  the  complaint  can  be  waived,  and  a  plaintiff  recover 
in  assumpsit.  The  complaint  herein  is  either  a  declaration 
in  trespass,  or  it  alleges  an  express  promise  to  pay  the 
amount  of  damages  done,  after  the  injury  was  consummated. 
Upon  either  construction  of  the  complaint  the  instruction 
was  manifestly  wrong. 

Judgment  and  order  reversed  and  cause  remande4  for  a 
new  trial.     Bemittitur  forthwith. 


pPiled  November,  1879.T 


[No.  10,412.] 
THE  PEOPLE  vs.  AH  TON. 

iNTBODUcnoN  OF  Etidbncs  bt  Consbnt.  It  is  competent  for  a  defendant  in  a 
trial  for  felony  to  consent  to  the  introdnction  of  eyidence  to  which  he 
might  otherwise  have  objected. 

Kkw  Tbial — ^DiuoxMOX.  A  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  shonld  not  be  granted  without  a  satisfactory  show- 
ing of  diligence. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial 
District,  Calaveras  County. 

The  defendant  was  convicted  of  murder,  and  a  new  trial 
having  been  denied  him  he  appealed.  The  other  facts  suffi- 
oientlj  appear  in  the  opinion. 

Oeorge  L.  WoodSy  for  Appellant. 

Attorney  General  HamiUmi^  for  the  People. 
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By  toe  Court  : 

We  have  carefully  examined  the  record  in  this  cause,  and 
we  are  unable  to  discover  an^  legal  reason  why  the  jud^ent 
rendered  below  should  be  disturbed  here.  At  the  trial  the 
dying  declaration  of  the  deceased,  and  the  proceedings  had 
before  the  Coroner's  jury,  in  the  absence  of  the  ])risoner, 
seem  to  have  been  in  evidence  without  objection — ^in  fact,  pur- 
suant to  stipulation,  and  *'a8  evidence  far  both»ide8,''  and  we 
have  no  doubt,  that  it  is  competent  for  a  defendant  on  trial  for 
a  felony  to  consent  to  the  introduction  of  evidence  to  which 
he  might  otherwise  have  well  objected. 

2.  The  motion  for  a  new  trial  by  reason  of  newly  discov- 
ered evidence,  was  properly  denied.  Admitting  the  import- 
ance of  the  evidence  of  Ah  Tong,  the  newly  discovered 
witness,  had  it  been  produced  at  the  trial,  no  sufficient  reason 
is  shown  why  he  was  not  examined  at  the  trial.  No  diligence 
upon  the  part  of  the  prisoner  or  his  counsel  is  shown.  No 
affidavit  of  the  prisoner  himself  is  produced,  and  for  aught 
that  appears,  the  residence  of  Ah  Yong,  and  the  fact  that  he 
would  give  this  alleged  newly  discovered  evidence,  may  have 
been  well  known  to  the  prisoner  at  the  time  of  the  trial. 

Judgment  and  order  denying  a  new  trial,  and  denying  the 
motion  in  arrest  of  judgment,  affirmed,  and  the  Court  below 
directed  to  fix  a  day  for  carrying  the  sentence  into  execution. 


In  the  District  Court 

or  TBB 

Twelfth  Judicial  District  of  thk  State  of  California, 
In  and  for  the  City  and  Couniy  of  San  Francisco. 


CHARLES  HUBERT  vs.  H.  MENDHEIM. 

On  demurrer  to  complaint. 

This  is  a  suit  brought  by  Charles  Hubert  against  the  de- 
fendant, who  is  one  of  the  sureties  upon  the  Dond  given  by 
William  Cassebohm  when  he  was  appointed  by  Hubert  as  his 
depuiy. 

The  Political  Code  authoriised  such  appointment,  and  the 
taking  of  a  bond  by  the  Treasurer  from  his  dejputy. 

In  the  bond  sued  on,  it  is  recited  that,  "Whereas,  William 
Cassebohm  has  been  appointed  by  Charles  Hubert,  Treas- 
nrer-elect  in  and  for  the  city  and  county  of  San  Francisco, 
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chief  deputy  in  said  oflSce;  and  whereas,  he  is  required  to  file 
a  bond  previous  to  entering  upon  the  duties  of  chief  deputy 
in  said  office;  and  whereas,  tne  amount  of  such  bond  haA 
been  fixed  at  fifty  thousand  ($60,000)  dollars;  now,  therefore, 
etc.,  we,  the  sureties  named,  are  held  and  firmly  bound  unto 
Charles  Hubert, 

The  conditions  of  the  bond  are,  that  William  Cassebohm 
shall  well  and  truly,  and  honestiy,  and  faithfully  perform  the 
duties  of  chief  deputy  in  the  office  of  the  Ti'easurer  of  the 
city  and  county  of  San  Francisco  as  required  by  law,  as  well 
those  which  may  be  required  of  him  by  any  law  now  existing 
as  well  as  those  which  may  be  required  of  him  by  any  law 
subsequently  passed  subsequently  to  the  execution  of  this 
bond. 

There  is  nothing  in  the  statute  which  would  prohibit 
Charles  Hubert,  as  an  individual,  from  taking  a  voluntary 
common  law  bond  from  William  Cassebohm.  There  may 
be  nothing  in  the  law  which  would  prevent  Mr.  Hubert,  as 
Treasurer,  from  appointing  a  deputy  without  bond,  or  which 
would  compel  him  to  appoint  a  deputy  at  all. 

But  if,  under  the  law,  he  thought  it  his  duty  to  appoint  a 
deputy,  the  Code  gave  him  the  right  to  fix  the  amount  of  the 
bond,  but  required  him  to  take  as  security  an  official  bond, 
or  one  running  to  the  people,  and  none  other. 

It  is  clear  to  my  mind  that  this  bond  was  intended  to  be 
the  bond  provided  for  by  the  Code,  for  its  first  recital  is  that 
"William  Cassebohm  is  required  to  give  the  bond  previous  to 
entering  upon  the  duties  of  Deputy  Treasurer,  and  that  the 
bond  has  been  Jixed  at  fifty  thousand  dollars."  The  same 
statute  which  authorized  the  taking  of  a  bond  authorized  the 
Treasurer  as  such  to  fix  the  amount  of  the  bond ;  and  hence 
the  inference  is  strong  that  the  instrument  was  intended  to 
be  an  official  and  not  a  common  law  bond. 

The  further  fact  that  Hubert  is  called  the  Treasurer-^fed 
corroborates  and  strengthens  this  view  of  the  subject. 

I  think  it  fair  to  say,  therefore,  that  it  was  intended  to  be 
an  official  bond  of  the  Chief  Deputy  Treasurer,  as  named  in 
the  political  code. 

If,  then,  it  was  intended  as  an  official  bond,  it  could  not 
extend  beyond  the  life  of  the  office;  for  it  would  seem  para- 
doxical to  hold  that  there  could  be  a  deputy  when  the  prin- 
cipal was  dead. 

Xhe  term  of  the  Treasurer  necessarily  became  a  part  of  the 
contract,  and  that  term  expired  in  two  years  after  the  bond 
was  executed.  The  fact  tnat  he  succeeded  himself  cannot 
affect  the  case,  for  Hubert  was  just  as  much  a  new  Treasurer 
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when  he  entered  npon  his  second  term  as  though  he  had 
never  held  the  office. 

Section  985  of  tiie  Political  Code  reads:  "Every  officer  or 
body  appointing  a  deputy,  or  clerk,  or  subordinate  officer, 
may  require  an  official  bond  to  be  given  by  the  person  ap- 
pointed, and  may  fix  the  amount  thereof.'* 

The  demurrers  to  the  counts  other  than  number  three  are 
sustained,  for  the  reason  that  the  time  when  the  alleged  loss 
occurred  may  have  been  after  the  two  years  which  I  hold  the 
bond  covered;  and  the  demurrer  to  the  third  count  is  sus- 
tained for  the  reason  that  the  bond  is  not  in  form  official, 
when  the  statute  reauired  it  to  be  so;  and  because  it  is  appa- 
rent from  the  recitals  of  the  bond  that  it  was  not  intendea  to 
be  a  common  law  bond.  Sureties  stand  on  the  strictest  law, 
and  under  no  view  can  I  hold  that  the  complaint  taken  as  a 
whole,  nor  does  any  part  thereof,  show  a  cause  of  action 
against  the  sureties. "  It  is  true  that  the  averments  are  all  for- 
mally and  clearlv  made,  but  the  defect  is  in  the  subject  mat- 
ter, and  cannot  be  aided  by  any  pleading. 

The  demuiTers  will  be  sustained.     So  ordered. 

Wm.  p.  Dainqerfieu), 

District  Judge. 


Book  Notices. 


HUTCHINSON  ON  CARRIEKS.  A  treatise  on  the  Law 
of  Carriers  as  administered  in  the  Courts  of  the  United 
States  and  England.  By  the  late  Bobekt  Hutchinson, 
of  the  Memphis  Bar.  1  vol.  8vo.,  800  pages.  $6.50 
net.     Callaghan  &  Co. 

The  legal  profession  have  long  needed  a  new  and  reliable 
work  on  this  subject.  The  author,  having  devoted  great  at- 
tention during  his  extensive  practice,  was  well  qualified  to 
write  a  treatise  under  this  head.  In  1878,  a  few  days  after 
completing  the  manuscript,  Mr.  Hutchinson  died  of  yellow 
fever  near  Memphis.  The  necessary  remaining  work — anal- 
ysis of  contents,  indexing,  etc. — has  been  ablv  and  accu- 
rately done  by  Judge  James  O.  Fierce  and  Judge  Irving 
Halsey,  of  the  Memp'iis  Bar.  The  book,  we  .are  sure,  wiu 
be  found  of  great  value  to  the  profession. 

LEISURE  HOURS. 

The  November  number  of  this  literary  periodical  has  been 
received  by  us.  It  contains  thirty  pages  of  useful  as  well  a^ 
entertaining  reading  matter. 


uxixt  ^mt  ^M  Itrtttttal 


Vol.  4.  January  3,  1880.  No.  19. 

[The  Law  Joubnal  has  telephonic  connection  with  all  portions 
of  the  city.  Our  patrons  are  cordially  invited  to  call  at  the 
office,  No.  511  Montgomery  Street,  and  send  any  information  or 
directions  desired.  We  have  connection  with  the  New  City  Hall, 
and  will  have  any  message  intrusted  to  us  delivered  to  any  part 
of  the  Hall.  Please  communicate  to  us  any  orders  concerning 
your  briefs  and  transcripts,  or  any  matters  relating  to  the 
Journal.     The  telephone  used  by  us  is  the  *•  Bell."] 


Current  Topics. 

It  was  announced  some  weeks  ago  by  Judge  Myrioe  that 
Monday,  the  22d  of  December,  1879,  would  be  the  last  day 
f or  the  trans€U3tion  of  regular  calendar  business  in  the  Fro* 
bate  Court  under  the  existing  regime.  On  the  morning  of 
that  day,  at  the  opening  of  the  Court,  the  room  was  filled 
with  members  of  the  bar  and  others,  both  ladies  and  gentle- 
men, friends  of  the  retiring  Judge. 

It  was  moved  that  the  Honorable  J.  F.  Finn,  Superior 
Judge-elect,  take  the  chair,  and  that  Wm.  A.  Stuart,  Esq., 
act  as  secretary. 

Whereupon,   Alexander    H.   Loughborough,  Esq.,  made 

the  following  remarks : 

**Mr.  Chairman:  As  the  honorable  career  of  Milton  H, 
Myrick  as  Probate  Judge  is  about  to  close,  my  brothers,  who 
have  been  in  almost  daily  practice  at  the  bar  of  this  Court 
during  the  last  eight  years,  desire  to  give  him  a  sincere 
and  lasting  assurance  of  their  love  and  esteem.  We  all 
rejoice  at  the  promotion  which  his  merits  have  obtained 
from  the  people  of  the  entire  State,  without  regard  to 
party  preference.  But  whilst  M-e  feel  pleasure  and  pride  at 
the  elevation  of  our  friend  to  the  Supreme  Bench,  and  con- 
gratulate the  bar  at  the  acquisition  to  that  high  tribunal  in  a 
judge  BO  pure  and  so  just,  so  learned  and  intelligent,  so  pa- 
tient, so  industrious,  and  so  courteous,  we  feel  all  the  more 
regret  at  the  termination  of  our  daily  intercourse  with  him, 
and  at  the  loss  of  his  immediate  guardianship  over  the 
rights  of  the  widow,  the  orphan,  and  the  Helpless.     He,  no 
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donbt,  in  his  modesty,  will  reply,  *  Uivo  adempto  non  deficit 
dUeTy*  but  we  must  wait  till  the  crucible  of  time  shall  have 
tried  his  successor.  But  let  us  not  selfishly  dwell  on  our  loss; 
let  us  look  at  the  bright  future  which  awaits  our  honored 
and  beloved  Judge;  and  as  he  rises  from  that  arduous  bench 
of  useful  labor  to  a  seat  of  more  conspicuous  ministry  in  the 
Temple  of  Justice,  let  the  heart  of  eacn  of  us  follow  him  with 
the  earnest  prayer,  '  Valeaty  valeat — sit  incoluntis,  sit  fiorens, 
sit  beatvs,'  and  let  us  present  to  him  at  parting  some  little 
token  by  which  he  may  remember  us  and  be  reiftinded  of 
our  love;  and  as  a  fitting  close  to  the  everlasting  memorials 
of  his  worth,  which  fill  the  records  of  this  Court,  let  us  sub* 
scribe  our  unanimous  testimony.  I  therefore  move,  Mr. 
(Chairman,  the  adoption  of  the  following  resolution: 

^^Besolved,  That  the  members  of  the  bar,  who  have,  in  the 
transaction  of  their  business,  during  the  past  eight  years, 
been  called  frequently  to  appear  before  His  Honor,  Judge 
Myrick,  desire  at  this  time,  when  he  is  about  to  vacate  <£e 
bench  of  this  Court,  to  accept  honorable  and  well  deserved 
judicial  promotion,  to  express  to  him,  personally  and  offi- 
cially, their  ap{>reciation  of  his  uniformly  courteous  and  con- 
siderate attention  to  them,  their  business,  and  requests, 
during  his  long  service  in  this  Court;  and  to  offer  nim  a 
slight  remembrance  of  their  friendship  and  esteem.  And  in 
parting  with  him  from  his  present  honorable  office,  to  wish 
him  many  happy  years  of  health  and  prosperity.** 

The  Chairman  then  handed  to  his  Honor  tlie  gift,  a  solid 
silver  epergne  filled  with  fiowers,  and  said : 

*  *  May  it  Please  Your  Honor :  It  is  with  great  pleasure  that, 
at  the  suggestion  and  on  behalf  of  your  many  friends  at  the 
bar,  I  present  to  you  this  testimonial  of  their  warm  regard 
and  high  esteem.  And,  sir,  I  deem  the  occasion  of  this  pre- 
sentation peculiarly  appropriate,  that  at  the  last  session  of 
the  Probate  Court  over  which  you  have  presided  for  the  past 
eight  years,  in  the  last  hours  of  its  existence,  we  should,  in 
this  public  and  formal  manner,  give  expression  to  the  con- 
sideration in  which  we  hold  you,  for  the  virtues  you  have 
displayed  in  your  character,  and  for  the  learning  and  dignity 
that  have  marked  your  judicial  career. 

*^  In  bidding  you  farewell  as  Jud^e  of  Probate,  be  assured, 
sir,  that  we  shall  always  hold  you  in  our  memories,  and  that 
our  heartfelt  wishes  for  your  future  happiness  and  increase 
of  honor  will  attend  you  in  the  high  ofBoe  to  which  you  are 
so  justly  called.** 
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Judge  Mybigk,  in  accepting  the  gift,  said  : 

**  JMr.  Chairman  and  Oentlemen :  You  will  pardon  me  if  my 
feelings  shall  hinder  the  fluency  of  my  words  as  I  attempt  to 
thank  you  for  your  kindness.  The  present  moment  is  suffi- 
cient compensation  for  eight  years  of  work.  I  may  say  just 
here  that  no  man,  upon  any  bench,  can  properly  and  faith- 
fully perform  the  duties  of  his  office  unless  ne  be  aided  by 
the  members  of  the  bar  with  whom  he  is  brought  in  contact. 
The  members  of  the  bar  of  San  Francisco  have  been  uni- 
formly aiding  me  in  the  performance  of  my  duties  here; 
and  whatever  of  success  there  has  been — and  your  kindness 
makes  me  feel  that  there  has  been  a  little — is  in  a  very  great 
measure  owing  to  the  faithfulness  and  kindness  of  yourselves 
and  each  of  you.  I  may  say  here,  gentlemen,  that  your  con- 
duct has  been  uniformly  kind,  courteous,  and  considerate. 

''In  going  away  from  this  place,  I  go  away  from  it  without 
a  single  heart  burning  to  warns  any  member  of  the  bar;  with- 
out a  single  heart  burning  or  a  single  unpleasant  thought, 
except  the  thought  that  I  am  to  be  separated  from  a  species 
of  business  and  from  gentlemen  with  whom  for  eight  years 
I  have  been  brought  in  immediate  contact. 

''We  have  here  dealt  much  with  widows  and  orphans,  often 
with  those  who  were  destitute  of  means;  I  have  never  applied 
to  an  attorney  to  render  gratuitous,  professional  aid,  but  it 
has  been  freely  and  faithfully  given. 

'  'This  morning  in  passing  through  the  apartments  here,  I  felt 
as  if  I  was  parting  almost  from  children,  in  leaving  the  work 
and  the  associations  here  in  this  Court,  with  which  I  have 
been  for  eight  years  so  intimately  associated. 

"It  is  in  some  respects  a  difficult  and  responsible  position. 
In  coming  here  I  felt  that  it  was  a  difficult  position  to  fill, 
because  those  gentlemen  who  preceded  me,  especially  the 
two  since  the  particular  organization  of  this  Court,  had  stood 
so  high  in  public  opinion  that  I  dreaded  the  comparison. 
But  I  made  up  my  mind  eight  years  ago,  in  coming  to  this 
place,  that,  in  so  far  as  God  gave  me  ability,  I  would  perform 
the  duties  faithfully  to  the  utmost  of  what  little  capacity  I 
had;  and  so  in  going  away  from  here  I  make  to  myself  the 
same  resolve  in  regard  to  the  other  place;  that,  in  so  far  as 
Qod  has  given  me  ability,  I  will  do  the  business  there  as  well 
as  I  can.  A  man  can  do  but  that.  You,  gentlemen,  from 
your  kindness  have  made  me  to  believe  that  in  the  past  my 
e£fort8  have  been  not  entirely  unsuccessful;  and  I  trust  it  is 
not  affectation  in  me  to  say  that  your  good  opinion,  and  that 
of  my  fellow  citizens,  is  of  more  value  than  wealth.    The 
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veiy  flattering  vote  giyen  at  the  late  election  to  which  you 
have  kindly  referred,  and  your  own  expressions  of  friendship 
and  regard,  are  worth  more  to  me  than  nonses  and  lands,  gold 
and  silver. 

''I  desire,  gentlemen,  to  give  to  yon  personally — ^because 
yon  are  every  one  of  you  personally  m v  friends — and  through 
you  to  all  with  whom  I  have  been  brought  in  contact,  my 
most  sincere,  hearty,  and  lasting  regards.  Gentlemen,  again 
I  thank  you.** 

The  motion,  as  offered  and  seconded,  was  thereupon 
adopted,**  and  it  was  further  resolved,  that  the  Clerk  be 
requested  to  enter  the  proceedings  of  this  meeting  at  the 
close  of  the  minates  of  the  Court  for  the  term;  and  that  a 
properly  engrossed  copy  thereof,  signed  by  the  President  and 
Secretary,  be  presented  to  the  retiring  Judge. 


This  number  will  be  found  to  contain  eight  extra  pages, 
comprising  Mr.  Justice  Field*8  dissenting  opinion  in  the  rail- 
road cases^ — an  important  decision  of  the  Supreme  Court  of 
the  United  States  upon  the  rate  of  interest  after  maturity, 
where  there  is  no  agreement  between  the  parties — and  much 
more  important  intelligence. 


We  enter  upon  the  new  year  under  a  new  Constitution, 
which  has  made  a  complete  change  in  the  judicial  system  of 
the  State.  It  cannot  be  denied  that  the  bar  has  misgivings 
concerning  the  practical  workings  of  the  Supreme  Court;  but 
the  character  and  ability  of  the  members  of  that  Court  goes 
far  to  remove  the  greater  portion  of  such  prejudice.  Few 
doubt,  however,  the  efficiency  of  the  system,  so  far  as  the  Su- 
perior Courts  are  concerned;  and  the  bar  of  this  city  expect 
to  find  great  relief  by  the  rapid  dispatch  of  business  suscep- 
tible under  the  administrations  of  the  twelve  Judges  for  this 
city  and  county.  It  is  expected  that  the  Courts  will  organ- 
ize on  Monday  next,  and  promulgate  a  body  of  rules,  and  go 
into  operation  at  once.  They  have  full  power  and  jurisdic- 
tion under  the  new  Constitution  without  further  legislative 
action. 
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This  is  leap  jear.  February  has  twenty-nine  days,  but  the 
law  takes  no  notice  of  the  additional  day,  the  28th  and  29th 
are  computed  as  one  day.  For  example:  Suppose  a  note  is 
dated  on  the  28th  of  February,  payable  one  day  from  date; 
it  would  be  payable  on  March  4th,  and  not  on  the  3d.  This 
has  been  the  subject  of  several  decisions  by  the  highest 
Courts  in  some  of  the  States.  But  the  question  is  here  set 
at  rest  by  section  3267  of  our  Political  Cod«,  which  provides 
that  '*  the  added  day  of  a  leap  year,  and  the  day  immediately 
preceding,  must  be  reckoned  together  as  one  day." 


The  63d  volume  of  the  California  Beports  has  been  com- 
pleted, and  is  now  in  the  hands  of  the  binder.  It  will  be 
ready  for  distribution  in  about  two  weeks.  It  contains  all 
the  opinions  of  the  Supreme  Court  from  the  beginning  of  the 
April  term,  1878,  to  December  16, 1879,  ending  with  uiecase 
oi  In  re  Stuart,  The  volume  is  somewhat  larger  in  size  than 
usual,  and  contains  more  cases  than  any  other  volume  of  the 
series,  owing  to  the  large  number  of  short  opinions  written 
by  the  Court.  There  are  214  cases  reported,  all  of  them  of 
value,  and  some  of  them  especially  important,  such  as  the 
French  Bank  case,  the  Tax  cases,  and  Debris  case.  The  work 
of  the  Beporter  appears  to  have  been  done  with  unusual  care 
and  efficiency.  The  Beporter  is  now  up  with  the  Court — a 
rare  thing,  which  the  bench  and  the  bar  will  appreciate. 


The  old  Supreme  Court  terminated  its  labors  on  Wednes- 
day, December  31,  1879.  All  the  criminal  appeals  have  been 
decided,  but  a  large  number  of  civil  cases  are  still  pending. 
Including  the  few  cases  on  rehearing,  there  are  640  unde- 
cided, most  of  them  having  been  filed  in  the  Court  during  the 
past  year.  The  year  1879  began  with  No.  6,397,  and  closed 
with  "No.  6,880,  making  483  appeals  in  civil  cases  taken  dur- 
ing the  y6ar.  Of  that  number,  401  are  still  pending,  and  82 
have  been  decided — most  of  them  by  dismissal  on  clerk's  cer- 
tificate. Of  the  other  239  cases,  all  have  been  filed  since 
January  1,  1876.  Between  the  numbers  6,000  and  6,600  there 
are  10  cases;  between  6,600  and  6,000  there  are  78:  between 
6,000  and  6,397  there  are  61.  Heretofore  the  Court  has  dis- 
posed of  about  400  appeals  a  year,  but  did  not  do  quite  as 
well  last  year.     Of  the  cases  still  pending,  63  have  been  ar* 

filed  and  submitted,  and  18  have  oeen  submitted  on  briefs, 
here  is  a  full  year's  work  for  the  new  Court  now  on  hand. 
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Supreme  Court  of  California. 

[November,  1879.] 

[No.  6184.] 
D.  N.  DILLA  vs.  WALTEB  BOHALL. 

Decision  of  Land  Depabtmbnt  on  QuBfmoN  of  Fact  not  Subjxot  to  Bk> 
VIEW.  In  a  contest  between  two  persons  claiming  the  right  to  enter  a 
tract  of  land  under  the  pre-emption  laws  of  the  United  States,  the 
question  whether  one  of  the  parties  continuously  resided  upon  the 
land  from  his  settlement  thereon  up  to  the  date  of  the  contest,  is  a 
question  of  fact;  and  the  decision  of  the  question  by  the  Land  De- 
partment is  conclusive,  and  not  subject  to  review  by  the  Courts. 

FiNDiNQs.     The  Court  should  And  upon  all  the  issues. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Humboldt  County. 

Action  of  ejectment  for  a  quarter  section  of  land.  The 
answer  and  cross  complaint  set  up  facts,  showing  that  there 
was  a  contest  before  the  Land  Department  of  the  United 
States,  between  plaintiff  and  defendant;  and  claims  that  the 
land  was  awarded  to  plaintiff  by  mistake  of  law,  when  legally 
it  should  have  been  awarded  to  defendant. 

Judgment  was  rendered  for  the  defendant,  and  the  plaintiff 
appealed.     The  other  facts  are  stated  in  the  opinion. 

J.  J,  DeHaven  and  J.  JD,  H.  ChantberlaWy  for  appellant. 

S.  M.  BvxJc,  for  respondent. 

By  the  Court: 

It  is  manifest  that  the  defendant  cannot  sustain  his  equita- 
ble defense,  so  as  to  require  the  plaintiff  to  convey  to  him 
the  legal  title  which  was  conveyed  by  the  patent  issued  by 
the  United  States  to  the  plaintiff,  unless  the  defendant  had 
the  better  right  to  pre-empt  the  land.  In  the  contest  be- 
tween the  parties  in  the  JJand  Department,  it  was  imcum- 
bent  upon  each  party  to  prove  the  facts  upon  which  he  relied, 
as  estaolishing  nis  claim  to  the  right  of  pre-emption.  De- 
fendant filed  his  declaratory  statement  October  3,  1873,  al- 
leging settlement  October  22,  1862;  and  the  plaintiff  filed  his 
declaratory  statement  December  26,  1873,  alleging  settle- 
ment March  25,  1866.  It  was  proven  that  in  Marcn,  1865, 
the  plaintiff  was  in  the  actual  and  personal  occupation  of 
the  land,  and  so  remained  until  May,  1868,  when  he  was 
ejected  tiierefrom  by  virtue  of  a  writ  of  possession,  issued 
upon  a  judgment  rendered  in  an  action  brought  by  Bohall 
against  DiUa  in  one  of  the  District  Courts  of  this  State>  and 
Bohall  was  put  into  possession  of  the  land.     In  the  contest 
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between  the  plaintiff  and  defendant  in  the  Land  Department, 
it  became  necessary  for  the  defendant  to  prove  a  continuous 

fersonal  residence  on  the  land,  from  and  after  May,  1868. 
t  was  proven  that  he  was  absent  from  the  land  from  July, 
1869,  to  December,  1871,  and  from  Apnl,  1872,  to  August, 
1874.  There  is  no  doubt  that  tliere  may  be  absences  from 
the  land  upon  which  a  pre^mptor  has  settled,  under  such 
circumstances  or  for  such  reasons  that  the  absences  will  be 

{'ustifiable  or  excusable,  that  he  may  be  regarded  as  having 
lad  a  continuous  personal  residence  upon  the  land,  within 
the  meaning  of  the  pre-emption  law.  The  question  in  such 
case  is  a  question  of  fact,  and  the  determination  of  the  Land 
Department  is  final  and  conclusive.  It  is  the  province  of  the 
Land  Department  to  determine  whether  the  reasons  for,  and 
the  facts  and  circumstances  attending  the  absences  of  the 
claimant,  are  sueh  that  he  will  be  regarded  as  having  com- 

Slied  with  the  law  requiring  his  continuous  personal  resi- 
ence  upon  the  land,  and  the  decision  of  the  question  is  not 
open  to  review  by  the  Courts.  In  the  contest,  the  decision 
of  that  question  was  adverse  to  the  defendant,  and  that  de- 
cision must  be  held  to  be  conclusive  here.  The  same  prin- 
ciples are  applicable  to  the  absence  of  the  plaintiff  after  he 
was  ejected  by  virtue  of  legal  process  in  May,  1868,  and  the 
decision  thereu^n  hj  the  Land  Department. 

The  plaintiff  is  entitled  to  judgment,  upon  the  pleadings 
and  findings,  for  the  possession  of  the  lands,  described  in 
the  complaint,  and  for  the  rents  and  profits  at  the  rate  ad- 
mitted by  the  answer,  and  his  costs;  but  as  there  was  no 
finding  upon  the  issue  as  to  the  value  of  the  rents  and  profits 
he  is  entitled  to  a  new  trial,  if  he  so  elects. 

Judgment  and  order  reversed  and  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion.  Be- 
mittitur  forthwith. 

[Filed  November  20,  1879.] 

[No.  5803.] 

JOSEPH  POWEES 

vs. 

WM.  LEITH  AND  SOPHIA  LEITH,  Wife  op  Wm.  Leith. 

DscisioNS  OF  Land  Dxpabtmbnt.  The  decisions  of  the  Land  Department 
upon  questions  of  fact  are  not  subject  to  review  by  the  Courts. 

TrrLX  AoQTTiBiD  BT  TBuerm.  The  Land  Department  having  determined 
that  the  defendant's  homestead  entry,  No.  804,  was  valid,  and  it  not 
being  shown  that  the  determination  was  based  upon  an  erroneous  de- 
cision of  a  matter  of  law,  and  entiy  No.  304  being  prior  to  the  initia* 
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tion  of  the  plaintiff's  pre-emption,  there  is  no  gronnd  on  which  the 
plaintiff  can  claim  that  the  defendant  acquired  tibe  title  to  the  land» 
under  his  homestead  entry,  as  his — the  plaintiff's — ^tmstee. 

Appeal  from  the  District  Court  of  the  Twenty-first  Judi- 
cial District,  Lassen  County. 

The  action  was  brought  to  compel  the  defendant  to  deed 
certain  lands  to  the  plaintiiF.  Judgment  was  rendered  for 
the  defendant,  and  the  plaintiff  appealed.  The  other  facts 
are  stated  in  the  opinion. 

E.  V.  Spencer y  for  the  Appellant. 

J.  W.  Hendrick  dk  J,  S:  Unapman,  for  Respondent. 

By  the  Coubt  : 

The  defendant  made  a  homestead  entry  (No.  304)  on  the 
first  day  of  August,  1873,  and  on  the  first  day  of  Apnl,  1874, 
the  entry  was  canceled  by  the  Commissioner  of  the  General 
Land  Office.  On  the  11th  day  of  June,  1874,  the  plaintiff 
filed  a  declaratory  statement,  to  secure  the  pre-emption  of 
the  same  lands.  In  July  of  that  year  the  de&ndant  made  a 
second  homestead  entry  of  the  lands,  (No.  391;)  and  in  the 
same  month  he  forwarded  his  affidavit  to  the  Commissioner, 
containing  certain  statements  relative  to  entry  No.  304,  and 
the  occupation  of  the  lands,  etc. ;  and  on  the  3d  day  of 
September  of  that  year,  the  Commissioner  canceled' entry 
No.  391,  and  reinstated  entry  No.  304.  The  plaintiff  upon 
receiving  notice  of  the  orders  of  the  Commissioner,  respect- 
ing the  entries  of  the  defendant,  made  application  to  the 
Commissioner  to  order  a  reinvestigation  of  tne  matters  stated 
in  the  defendant's  affidavit,  but  the  application  was  refused 
by  the  Commissioner,  and  also  by  the  Secretary  of  the  In- 
terior on  appeal;  and  thereupon  tne  Commissioner  canceled 
the  plaintifi's  declaratory  statement.  The  defendant  sub- 
sequently commuted  his  homestead  entry  No.  304,  made  final 
payment  and  received  a  patent  for  the  land. 

The  plaintiff  alleges  that  the  statements  contained  in  the 
defendant's  affidavit,  on  which  his  entry  No.  391,  was  can- 
celed, and  entry  No.  304  was  reinstated,  were  false;  that  the 
officers  of  the  Land  Department  were  thereby  deceived  and 
induced  to  reinstate  entry  No.  304;  and  that  his  own 
declaratory  statement  was  canceled  without  authority  of  law; 
and  relying  mainly  on  these  grounds  he  seeks  to  have  the 
defendant  adjudged  a  trustee,  holding  the  title  for  the 
plaintiff 's  use,  and  to  compel  the  defendant  to  convey  the 
title  to  the  plaintiff  upon  his  refunding  the  purchase  money 
and  costs  attending  the  purchase. 

If  the  defendant  s  homestead  entry  No.  304  was  properly 
made,  then  the  plaintiff  has  no  ground  upon  which  to  base 
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his  claim  that  the  defeDcIant  acquired  the  title  as  the 
plaintiff's  trustee,  for  that  entry  was  prior  to  the  time  when 
the  plaintiff  initiated  his  pre-emption  claim.  The  Land  De- 
partment determined  that  the  aefendant's  entry  was  valid; 
and  it  is  not  shown  that  any  error  of  law  occurred  in  the 
proceedings  which  resulted  in  that  determination.  It  does 
not  appear  that  the  plaintiff  contested  that  entry.  The 
proposition  is  too  well  settled  to  require  a  citation  of  au- 
thorities, that  the  decisions  of  the  Land  Department  upon 
questions  of  fact  are  not  subject  to  review  by  the  Courts. 

Jud^ent  and  order  reversed  and  cause  remanded  for  a 
new  trial.     Bemittitur  forthwith. 


Supreme  Court  of  the  United  States. 


Ogtobeb  TebM)  1878. 


THE  RIGHT  OF  THS  GENERAL  GOVERNMENT  BY  LEGISLATION  TO 
VIOLATE  ITS  CONTRACTS;  OR  TO  DETERMINE  THE  EXTENT  OF 
THE  RIGHTS  AND  OBLIGATIONS  OF  PARTIES  TO  THEM,  AND  THUS 
EXERCISE  JUDICIAL  FUNCTIONS  IN  ITS  OWN  OASES;  OR  TO  AS- 
SUME CONTROL  OF  STATE  CORPORATIONS  WITHIN  THE  STATE 
— ^DENIED. 


District  of  Oallfornla. 


THE  CENTRAL  PACIFIC  RAIL- 
ROAD    COMPAJNT,    LELAND 

STANFORD  et  al.,  Appellants,  \  ^T?ie"uSt2%SS'"o?'?i:: 

vs. 

ALBERT  GALLATIN. 

AND 

THE    UNION    PACIFIC    RAIL- 
ROAD  COMPANY,  Appellant,      ,    ^„_  ,  ,,„    .^  ^  ^  , 

\      Appeal  from    the  Oouii  of 
vs.  [  CUlms. 

THE  UNITED  STATES. 

Dissenting  opinion  of  Mr.  Justice  Field. 

I  also  dissent  from  tlie  judgment  of  the  Court  in  these 
cases:  * 

The  decision  will,  in  my  opinion,  tend  to  create  insecurity 
in  the  title  to  corporate  property  in  the  country.  It^  in 
effect,  determines  that  the  general  government,  in  its  dealings 
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with  the  Pacific  Bailroad  Companies,  is  under  no  legal 
obligation  to  fulfill  its  contracts,  and  that  whether  it  shall  do 
so  is  a  question  of  policy  and  not  of  duty.  It  also  seems  to  me 
to  recognize  the  right  of  the  government  to  apppropriate  by 
legislative  decree  the  earnings  of  those  companies  without 
judicial  inquiry  and  determination  as  to  its  claims  to  such 
earnings,  thus  sanctioning  the  exercise  of  judicial  functions 
in  its  own  cases.  And  in  respect  to  the  Central  Pacific  Com- 
pany iit  asserts  a  supremacy  of  the  Federal  over  the  State  gov* 
emment  in  the  control  of  the  corporation  which,  in  my 
judgment,  is  subversive  of  the  rights  of  the  State.  I  there* 
fore  am  constrained  to  add  some  suggestions  to  those 
presented  by  my  associates.  Justices  Strong  and  Bradley. 
In  what  I  have  to  s^  I  shall  confine  myself  chiefly  to  the 
case  of  the  Central  Pacific  Company.  That  company  is  a 
state  corporation,  and  is  the  successor  of  a  corporation  of  the 
same  name,  created  before  the  railroad  acts  of  Congress  were 

{)assed,  and  of  four  other  coporations  organized  under  the 
aws  of  the  State.  No  sovereign  attributes  possessed  by  the 
general  government  were  exercised  in  calling  into  existence 
the  original  companv,  or  any  of  the  companies  with  which  it 
is  now  consolidated.  They  all  derived  their  powers  and 
capacities  from  the  State,  and  held  them  at  its  will. 

The  relation  of  the  general  government  to  the  Pacific  com- 
panies is  twofold :  that  of  sovereign  in  its  own  territory,  and 
that  of  contractor.  As  sovereign,  its  power  extends  to  the 
enforcement  of  sxxcb  acts  and  regulations  by  the  companies 
as  will  insure,  in  the  management  of  their  roads,  and  con- 
duct of  their  officers  in  its  territory,  the  safety,  convenience, 
and  comfort  of  the  public.  It  can  exercise  such  control  in 
its  territory  over  all  common  carriers  of  passengers  and 
property.  As  a  contractor  it  is  bound  by  its  engagements 
equally  with  a  private  individual;  it  cannot  be  relieved  from 
them  by  any  assertion  of  its  sovereign  authority. 

Its  relation  to  the  original  CentrafPaeific  Company,  and  to 
ite  present  company  as^ite  aucoesaor.  in  ttie  conaWtion  and 
equipment  of  its  road,  and  its  use  for  public  purposes,  was 
and  is  that  of  a  contractor,  and  the  rights  and  obligations  of 
both  are  to  be  measured,  as  in  the  case  of  similar  relations 
between  other  parties,  by  the  terms  and  conditions  of  the 
contract. 

In  the  first  section  of  the  original  railroad  act  of  Congress, 
passed  in  July,  1862,  certain  persons,  therein  designated  were 
created  a  corporation  by  the  name  of  the  Union  Pacific  Bail- 
road  Company,  and  authorized  to  construct  and  operate  a 
continuous  railroad  and  telegraph  line  from  a  designated 
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point  to  the  100th  meridian  of  longitude  west  from  Greenwich 
to  the  eastern  boundary  of  Nevada  Territory,  and  were 
inyested  with  the  powers,  privileges,  and  immunities  neces- 
sary for  that  purpose,  and  with  such  that  are  usually  con- 
ferred upon  corporations. 

By  subsequent  provisions  of  the  act  and  the  amendatory 
act  of  1864,  three  grants  were  made  to  the  company  thus  cre- 
ated :  a  grant  of  a  right  of  way  over  the  public  lands  of  the 
United  States  for  the  road  ana  tele^aphline;  a  grant  of  ten 
alternate  sections  of  land  on  each  side  of  the  road,  to  aid  in 
its  construction  and  that  of  the  telegraph  line;  and  a  grant  of 
a  certain  number  of  subsidy  bonds  of  the  United  States,  each 
in  the  sum  of  one  thousand  dollars,  payable  in  thirty  years, 
with  semi-annual  interest — patents  for  the  lands  and  the 
bonds  to  be  issued  as  each  twenty  consecutive  miles  of  the 
road  and  telegraph  should  be  completed.  These  grants  were 
made  upon  certain  conditions  as  to  the  completion  of  the  road 
and  telegraph  line,  their  construction  and  use  by  the  govern- 
ment, and  tneir  pledge  as  securit3-  for  the  ultimate  payment 
of  the  bonds.  They  were  the  considerations  oiFered  by  the 
government  to  the  company  for  the  work  which  it  undertook. 

By  the  act  which  thus  incorporated  the  Union  Pacific  com- 
pany, and  made  the  grants  mentioned,  the  United  States 
Eroposed  to  the  Central  Pacific  that  it  should  construct  in 
ke  manner  a  railroad  and  a  telegraph  line  through  the  State 
of  California  from  a  point  near  the  I^acific  coast  to  its  eastern 
boundary,  upon  the  same  terms  and  conditions,  and  after 
completing  them  across  the  State,  to  continue  their  construc- 
tion through  the  territories  of  the  United  States  until  they 
should  meet  and  connect  with  the  road  and  telegraph  line  of 
the  Union  Pacific. 

They,  in  effect,  said  to  the  company,  that  if  it  would  con- 
struct a  railroad  and  a  tele^aph  line  from  the  Pacific  Ocean 
eastward  to  a  connection  with  the  Union  Pacific — the  road  to 
be  in  all  respects  one  of  first  class — and  keep  them  in  repair, 
so  that  they  could  be  used  at  all  times  by  any  department  of 
the  government  for  the  transmission  of  dispatches  and  the 
transportation  of  mails,  troops,  munitions  of  war,  supplies, 
and  public  stores,  at  reasonable  rates  of  compensation,  not 
exceeding  such  as  were  charged  private  persons  for  similar 
services,  and  allow  the  government  at  all  times  the  prefer- 
ence in  the  use  of  the  road  and  telegraph,  they  would  grant 
the  company  a  right  of  way  over  the  public  lands  for  the 
construction  of  the  road  and  telegraph  line,  and  grant  to  it 
ten  alternate  sections  of  land  on  eacn  side  of  the  road,  and 
give  it  their  bonds,  each  for  the  sum  of  $1,000,  payable  thirty 
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years  after  date,  with  semi-annual  interest,  such  bonds  to  be 
issued  at  the  rate  of  sixteen,  thirty-two,  or  forty-eight  the 
mile,  according  to  the  character  of  the  country  oyer  which 
the  road  should  be  constructed;  and  would  issue  patents  for 
the  lands,  and  the  subsidy  bonds  as  each  twenty  consecutive 
miles  of  the  road  and  telegraph  should  be  completed  in  the 
manner  prescribed,  it  being  agreed  that  the  company  should 
pay  the  oonds  as  they  should  mature,  and  that  for  the  secu- 
rity of  their  payment  they  should  constitute  a  second  mort- 
gage upon  the  whole  line  of  the  road  and  telegraph,  and  that 
one-half  of  the  compensation  earned  for  services  to  the  gov- 
ernment, and,  after  the  completion  of  the  road,  five  per  cent, 
of  its  net  earnings  should  be  retained  and  applied  to  the 
payment  of  the  bonds:  and  also,  'that  the  company  should 
complete  the  road  by  the  first  of  July,  1876,  and  keep  it  in 
repair  and  use  thereafter,  or  upon  failure  to  do  so,  that  the 
government  might  take  possession  of  the  road  and  complete 
it,  or  keep  it  in  repair  and  use  as  the  case  might  be.  And 
they  further,  in  effect,  said  if  these  terms  and  conditions 
were  satisfactory,  the  company  should  file  its  written  accept- 
ance thereof  with  the  Secretary  of  the  Interior,  within  six 
months  thereafter:  and  that  thereupon  there  should  be  a  con- 
tract between  them. 

This  proposition  of  the  government  the  Central  Pacific  ac- 
cepted, and  filed  its  acceptance  as  required,  and  thereupon 
the  provisions  of  the  act  oecame  a  contract  between  it  and 
the  United  States,  as  complete  and  perfect  as  could  be  made 
by  the  moat  formal  instrument.  The  United  States  thus 
came  under  obligation  to  the  company  to  make  tlie  grants 
and  issue  the  bonds  stipulated,  upon  the  construction  of  the 
road  and  telegraph  line  in  the  manner  prescribed.  The  cor- 
porate capacity  of  the  company  in  no  respect  affected  the 
nature  of  the  contract,  or  made  it  in  any  particular  different 
from  what  it  would  have  been  had  a  natural  person  been  one 
of  the  parties.  The  company  was  not  a  creature  of  the 
United  States,  and  Congress  could  neither  add  to  nor  sub- 
tract from  its  corporate  powers.  The  exercise  of  the  right 
of  eminent  domain  allowed  in  the  territories  was  not  the 
exercise  of  a  corporate  power.  The  right  belongs  to  the 
sovereign  authority,  and  whoever  exercises  it  does  so  as  the 
agent  of  that  sovereignity.  Nor  was  its  character  as  a  State 
institution  changed  by  the  fact  that  it  was  permitted  by  Con- 
gress to  extend  its  road  through  the  territory  of  the  United 
States.  ThiH  permission  was  no  more  than  the  license  which 
is  usually  extended  by  positive  agi'eement,  or  by  comity  in 
the  absence  of  such  agreement,  by  one  State  to  the  corpora- 
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tions  of  another  State,  to  do  business  and  own  property  in 
its  jurisdiction.  Such  license  is  not  the  source  of  the  corpo- 
rate powers  exercised.  Insurance  companies,  express  com- 
Eanies,  and,  indeed,  companies  organized  for  almost  every 
ind  of  business,  are,  by  comity,  permitted  througliout  the 
United  States,  and  generally  throughout  the  civilized  world, 
to  do  business,  make   contracts,  and  exercise  their  corporate 

Sowers  in  a  jurisdiction  where,  in  a  strict  legal  sense,  they 
ave  no  corporate  existence.  The  Pacific  Mail  Steamship 
Company,  for  example,  to  take  an  illustration  mentioned  by 
counsel,  is  a  corporation  created  under  the  laws  of  the  State 
of  New  York,  and,  like  the  Central  Pacific,  h^i^s  been  subsi- 
dized by  the  United  States.  Its  ships  visit  Central  America, 
California,  Japan,  and  China,  and  in  all  these  places  it  leases 
or  owns  wharves,  and  makes  and  enforces  contracts  necessary 
to  the  transaction  of  its  business,  yet  no  one  has  ever  pre- 
tended or  suggested  that  it  derived  any  of  its  corporate  pow- 
ers from  the  United  States,  or  from  the  authorities  of  any  of 
the  places  named.  By  consent  of  those  authorities,  ex- 
pressed in  terms,  or  implied  in  what  is  understood  as  their 
comihr,  it  exercises  powers  derived  solely  from  the  State  of 
New  York. 

When,  therefore.  Congress  assented  to  the  extension  into 
the  territory  of  the  United  States  of  the  road  which  the  Cen- 
tral Pacific  was  authorized  by  its  charter  to  construct  in  Cali- 
fornia, it  was  deemed  important  for  the  company  to  obtain 
also  the  consent  and  authority  of  the  State  to  act  without  its 
limits  and  assume  responsibilities  not  originally  contemplat- 
ed. Accordingly,  in  1864,  the  Legislature  of  the  State  at  its 
second  session  after  the  adoption  of  the  original  railroad  act 
of  Congress,  in  order  to  enaple  the  company  to  comply  with 
its  provisions  and  conditions,  authorized  the  company  to 
construct,  maintain,  and  operate  the  road  in  the  territory  1^- 
ing  east  of  the  State,  ana  invested  it  with  the  rights,  privi- 
leges, and  powers  granted  by  the  act  of  Congress,  witii  the 
reservation,  however,  that  the  company  should  be  subject  to 
all  the  laws  of  the  State  concerning  railroud  and  telegj^aph  lines, 
except  that  messages  and  property  of  the  United  States,  of 
the  State  and  of  the  company  should  have  priority  of  trans- 
mission and  of  transportation.  The  extent  of  the  power 
which  was  thus  reserved  we  shall  hereafter  consider.  It  is 
sufficient  at  present  to  observe  that  it  was  as  ample  and  com- 
plete as  it  is  possible  for  one  sovereignty  to  exert  over  insti- 
tutions of  its  own  creation,  and  that  its  exercise  is  incompat- 
ible with  the  control  asserted  by  the  law  of  Congress  of  1878, 
which  has  given  rise  to  the  present  suit. 
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The  Central  Pacific  Company  having  accepted,  as  already 
stated,  the  conditions  proffered  by  Congress,  proceeded  at 
once  to  the  execution  of  its  contmct.  In  the  face  of  great 
obstacles,  doubts,  and  uncertainties  its  directors  commenced 
and  prosecuted  the  work,  and  within  a  period  several  years 
less  than  that  prescribed,  its  telegraph  line  and  road  were 
accepted  by  the  Government.  Patents  for  the  land  granted, 
and  the  subsidy  bonds  mentioned  were  accordingly  issued  to 
the  company.  Since  then  the  road  and  telegraph  line  have 
been  kept  in  repair  and  use,  and  the  Government  has  enjoyed 
all  the  privileges  in  the  transmission  of  despatches  over  the 
telegraph,  ana  in  the  transportation  of  mails,  troops,  muni- 
tions of  war,  supplies,  and  public  stores  over  the  road, which 
were  stipulated.  There  has  been  no  failure  on  the  part  of 
the  company  to  comply  with  its  engagements,  nor  is  any  com- 
plaint of  delinquency  or  neglect  in  its  action  made  by  the 
Government.  The  road  is  more  valuable  now  than  on  the 
day  of  its  completion;  it  has  been  improved  in  its  rails, 
bridges,  cars,  depots,  turn-outs,  machine  shops,  and  all  other 
appurtenances.  Its  earnings  have  been  constantly  increas- 
ing, and  it  constitutes  to-day  a  far  better  security  to  the 
United  States  for  the  ultimate  payment  of  the  subsidy  bonds 
than  at  any  period  since  its  completion,  and  to  the  Govern- 
ment it  has  caused,  with  the  connecting  road  of  the  Union 
Pacific,  an  immense  saving  of  expense.  The  records  of  the 
different  departments  show  an  annual  saving,  as  compared 
with  previous  expenditures,  in  the  item  of  transportation 
alone  of  the  mails,  troops,  and  public  stores,  of  five  millions, 
aggie^ating  at  this  day  over  fifty  millions  of  dollars. 

whilst  tne  company  was  thus  complying  in  all  respects  with 
its  engagements,  the  Act  of  May  7,  1^78, was  passed,  altering 
in  essential  particulars  the  contract  of  the  company  and 
greatly  increasing  its  obligations.  By  the  contract  only  one- 
half  of  the  compensation  for  transportation  for  the  Govern- 
ment is  to  be  retained  and  applied  towards  the  payment  of 
the  bonds.  By  the  Act  of  1878  the  whole  of  such  compensa- 
tion is  to  be  retained  and  thus  applied.  By  the  contract  five 
per  cent,  only  of  the  net  earnings  of  the  road  are  to  be  paid 
to  the  United  States  to  be  applied  upon  the  subsidy  bonds. 
By  the  Act  of  1878  twenty-five  per  cent,  of  the  net  earnings 
are  to  be  thus  paid  and^  applied.  By  the  contract  the  only 
security  which  the  Government  had  for  its  subsidy  bonds  was 
a  second  mortgage  on  the  road  and  its  appurtenances  and 
telegraph  line;  and  the  company  was  allowed  to  give  a  first 
mortage  as  security  for  its  own  bonds,  issued  for  an  equal 
amount.     By  the  Act  of  1878  additional  security  is  required 


•  • 
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for  the  ultimate  payment  of  its  own  bonds,  and  the  subsidy 
bonds  of  the  United  States,  by  the  creation  of  what  is  termed 
a  sinking  fund,  that  is,  by  compelling  the  company  to  de- 
posit twelve  hundred  thousand  dollars  a  year  in  the  treasury 
of  the  United  States,  to  be  held  for  such  payment,  or  so 
much  thereof  as  may  be  necessary  to  make  the  five  per 
cent,  net  earnings,  the  whole  sum  earned  as  compensation  for 
services,  and  suiBcient  in  addition  to  make  the  whole  reach 
twenty-five  per  cent,  of  the  net  earnings. 

It  is  not  material,  in  the  view  1  take  of  the  subject,  whether 
the  deposit  of  this  large  sum  in  the  treasury  of  the  creditor 
be  termed  a  payment,  or  something  else.     It  is  the  exaction 
from  the  company  of  money  for  which  the  original  contract 
did  not  stipulate,  which  constitutes  the  objectionable  feature 
of  the  Act  of  1878.     The  act  thus  makes  a  great  change  in 
the  liabilities  of  the  company.     Its  purpose,   however  dis- 
guised, is  to  coerce  the  payment  of  moneyyears  in  advance 
of  the  time  prescribed  by  the  contract.     l?hat  such  legisla- 
tion is  bevond  the  power  of  Congress  I  cannot  entertain  a 
doubt.     The  clauses  of  the  original  acts  reserving  a  right  to 
Congress  to  alter  or  amend  them,  do  not,  in  my  judgment, 
justify   the  lemslatioti.      The  power  reserved  under  these 
clauses  is  declared  to  be  for  a  specific  purpose.     The  lan- 
guage in  the  Act  of  1862  is  as  follows:  ''And  the  better  to 
accomplish  the  object  of  this  act,  to  promote  the  public  in- 
terest and  welfare  by  the  construction  of  said  railroad  and 
telegraph  line,  and  keeping  the  same  in  working  order,  and 
to  secure  to  the  Government  at  all  times  (but  pcosticularly  in 
time  of  war)   the  use  and  benefits  of  the  same  for  postal, 
military,  and  other  purposes.  Congress   may  at  any  time — 
having  due  regard  for  the  rights  of  said  companies  named 
herein — add  to,  alter,  amend,  or  repeal  this  act."    (Sec.  18). 
The  language  of  the  amendatory  Act  of  1864  is  more  gen- 
eral: "That  Congress  may  at  any  time  alter,  amend,  or  re- 
peal this  act."    The  two  acts  are  to  be  read  together;  they 
deal  with  the  same  subject;  and  are    to  be  treated    as    if 
passed  at   the    same  time.     (Preacott  vs.   Railroad  Co.,  16 
Wall.  603.)    The  limitations,  therefore,  imposed   upon  the 
exercise  of  the  power  of  alteration  and  amendment  in  the 
Act  of  1862  must  be  held  to  apply  to  the  power  reserved  in 
the  Act  of  1864.     They  are  not  repealed,  either  expressly  or 
impliedly,  by  anything  in  the  latter  act.     If  this  be  so,  the 
l^islation  of  1878  can  find  no  support  in  the  clauses.     The 
conditions  upon  which  the  reserved  power  could  be  exer- 
cised under  them  did  not  then  exist.     The  road  and  telegraph 
had  years  before  been  constructed,  and  always  kept  in  work- 
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ing  order;  and  the  Government  has  at  all  times  been  se- 
cured in  their  use  and  benefits  for  postal,  military,  and  other 
purposes. 

But  if  the  reserved  power  of  alteration  and  amendment  be 
considered  as  freed  from  the  limitations  designated,  it  cannot 
be  exerted  to  afifect  the  contract  so  far  as  it  has  been  execut- 
ed, or  the  rights  vested  under  it.  When  the  road  was  cora- 
Eleted  in  the  manner  prescribed  and  accepted,  tht^  company 
ecame  entitled  as  of  right  to  the  land  and  subsidy  bonds 
stipulated.  The  title  to  the  land  was  perfect  on  the  issue  of 
the  patents;  the  title  to  the  bonds  vested  in  their  delivery. 
Any  alteration  of  the  acts  under  the  reservation  clauses, 
or  their  repeal,  could  not  revoke  the  title  to  the 
land  or  recall  the  bonds  or  change  the  right 
of  the  company  to  either.  So  far  as  these  are 
concerned  the  contract  was,  long  before  the  Act  of  1878,  an 
executed  and  closed  transaction,  and  they  were  as  much  be- 
yond the  reach  of  the  Government  as  any  other  property  ves- 
ted in  private  proprietorship.  The  right  to  hold  the  subsidy 
bonds  for  the  period  at  which  they  are  to  run  without  paying 
or  advancing  money  on  them  before  their  maturity,  except  as 
originally  provided,  or  furnishing  other  security  than  that 
originallv  stipulated,  was,  on  their  deliver}',  as  perfect  as  the 
right  to  hold  the  title  to  the  land  patented  unencumbered  by 
future  liens  of  the  Government.  Any  alteration  or  amend- 
ment could  only  operate  for  the  future  and  affect  subsequent 
acts  of  the  company;  it  could  have  no  operation  upon  that 
which  had  already  been  done  and  vested. 

There  have  been  much  discussion  and  great  difference  of 
opinion  on  many  points  as  to  the  meaning  and  effect  of  a  si- 
milar reservation  in  statutes  of  the  states,  but  on  the  point 
that  it  does  not  authorize  any  interference  with  vested  rights 
all  the  authorities  concur.  Such  was  the  language  of  Chief 
Justice  Shaw  in  the  case  cited  from  the  Supreme  Court  of 
Massachusetts;  and  such  is  the  language  of  Mr.  Justice  Clif- 
ford in  the  cases  cited  from  this  Court.  And  such  must  be 
the  case  or  there  would  be  no  safety  in  dealing  with  the  Gov- 
ernment where  such  a  clause  is  inserted  in  its  legislation.  It 
could  undo  at  pleasure  everything  done  under  its  authority, 
and  despoil  of  their  property  those  who  had  trusted  to  its 
faith.  (Essex  Co,  vs.  The  CommomveaUhy  13  Gray,  253;  Mil- 
ler yb.  The  State,  15  Wall.  498;  Holyoke  Co.  vs.  Lyman,  Ibid. 
522;  see  also  Shields  vs.  Ohio,  95  U.  S.  324,  and  Sage  vs.  jDi7- 
lard,  15  B,  Monroe,  35.) 

The  object  of  a  reservation  of  this  kind  in  acts  of  incorpor- 
ation is  to  insure  to  the  Government  control  over  corporate 
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franchises,  rights,  and  privileges  which,  in  its  sovereign  or 
legislative  capacity,  it  may  call  into  existence,  not  to  inter- 
fere with  contracts  which  the  corporation  created  by  it  may 
make.  Such  is  the  purport  of  our  language  in  IbmlUison  vs. 
Jessufy  where  we  state  tne  object  of  the  reservation  to  be  **to 
prevent  a  grant  of  corjyorate  rights  and  priviieces  in  It  form 
which  will  preclude  legislative  interference  with  their  exer- 
cise, if  the  public  interest  should  at  any  time  require  such 
interference,'  and  that  *'  the  reservation  affects  the  entire  re- 
lation between  the  State  and  corporation,  and  places  under 
legislative  control  all  rights,  privileges,  and  immunities  de- 
rived by  its  charter  directly  from  the  State.**  (15  Wall.  454.) 
The  same  thing  we  repeated,  with  greater  distinctness,  in  the 
case  of  the  Railroad  Company  vs.  Maine,  where  we  said  that 
by  the  reservation  the  SiEite  retained  the  power  to  alter  the 
act  incorporating  the  company,  in  all  particulars  co^istitviiiig 
the  grant  to  it  of  corporcUe  ngfUa,  privileges,  and  immunities ; 
and  that  ''the  existence  of  the  corporation,  and  its  franchises 
and  immunities,  derived  directly  from  the  State,  were  thus 
kept  under  its  control.''  But,  we  added,  that ''righi<)  and 
interests,  acquired  by  the  company,  not  constituting  apart  of 
the  contract  of  iiicwporalion,  stand  upon  a  different  footing." 
(96  U.S.  499.) 

Now,  there  was  no  grant  by  the  United  States  to  the  Cen- 
tral Pacific  Company,  of  corporate  rights,  privileges,  and  im- 
munities. No  attribute  of  sovereignty  was  exercised  by  them 
in  its  creation.  It  took  its  life,  and  all  its  attributes  and  ca- 
pacities, from  the  State.  Whatever  powers,  righte,  and  pri- 
vileges it  acquired  from  the  United  States  it  tooK  under  its 
contract  with  them  and  not  otherwise.  The  relation  between 
the  parties  being  that  of  contractors,  the  rights  and  obliga- 
tions of  both,  as  already  stated,  are  to  be  measured  by  the 
terms  and  conditions  of  the  contract.  And  when  the  Gov- 
ernment of  the  United  States  entered  into  that  contract,  it 
laid  aside  its  sovereignty  and  put  itself  on  terms  of  equality 
wdth  its  contractor.  It  was  then  but  a  civil  corporation,  as 
incapable  as  the  Central  Pacific  of  releasing  itself  from  its 
obligations,  or  of  finally  determining  their  extent  and  char- 
acter. It  could  not,  as  justly  observed  by  one  of  the  counsel 
who  argued  this  case,  "  release  itself  and  hold  the  other  party  to 
the  contract.  It  could  not  change  its  obligaiions,  and  hold  its 
rights  unchanged.  It  cannot  bind  itself  as  a  civU  corporati<yn, 
and  loose  itself  by  its  sovereign  legislative  power. "  This  prin- 
ciple is  aptly  expressed  b;^  the  great  conservative  statesman, 
Alexander  Hamilton,  in  his  report  to  Congress  on  the  public 
credit,  in  1795:  **When  a  government,"  ne  observes,  **en- 
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ters  into  a  contract  with  an  individual,  it  deposes,  as  to  the 
matter  of  the  contract,  its  constitutional  authority,  and  ex- 
changes the  character  of  legislator  for  that  of  a  moral  agent, 
with  the  same  rights  and  obligations  as  an  individual.  Its 
promises  may  be  justly  considered  out  of  its  power  to  legislate, 
unless  in  aid  of  them.  It  is,  in  theory,  impossible  to  recon- 
cile the  two  ideas  of  a  promise  which  obliges  with  a  power  to 
make  a  lata  which  can  vary  tlte  effect  of  it.''  (Hamilton's  Works, 
vol.  3,  p.  518,  519.) 

When,  therefore,  the  Government  of  the  United  States  en- 
tered into  the  contract  with  the  Central  Pacific,  it  could  no 
more  than  a  private  corporation  or  a  private  individual  finally 
construe  and  determine  the  extent  of  the  company's  rights 
and  liabilities.  If  it  had  cause  of  complaint  against  the  com- 
pany, it  could  not  undertake  itself,  by  legislative  decree,  to 
redress  the  grievance,  but  was  compelled  to  seek  redress,  as 
all  other  civil  corporations  are  compelled,  through  the  judi- 
cial tribunals.  If  the  company  was  wasting  its  properly,  of 
which  no  allegation  is  made,  or  impairing  the  securit}'  of  the 
Government,  the  remedy  by  suit  was  ample.  To  declare  that 
one  of  two  contracting  parties  is  entitled,  under  the  contract 
between  them,  to  the  payment  of  a  greater  sum  than  is  ad- 
mitted to  be  payable,  or  to  other  or  greater  security  than  that 
given,  is  not  a  legislative  function.  It  is  judicial  action;  it 
is  the  exercise  of  judicial  power — and  all  such  power,  with 
respect  to  any  transaction  arising  under  the  laws  of  the  United 
States,  is  vested  by  the  Constitution  in  the  Courts  of  the 
country. 

In  the  case  of  TJie  Commonwealth  vs.  The  Proprietors  of 
New  Bedford  Bridge,  a  corporation  of  Massachusette,  the  Su- 
preme Court  of  that  State,  speaking  with  reference  to  a  con- 
tract between  the  parties,  uses  this  language:  '*  Each  has 
equal  rights  and  privileges  under  it,  and  neither  can  inter- 
pret its  terms  autnoritatively  so  as  to  control  and  bind  the 
rights  of  the  other.  The  commonwealth  has  no  more  author- 
ity to  construe  the  charter  than  the  corporation.  By  becom- 
ing a  party  to  a  contract  with  its  citizens,  the  Government  di- 
vests itself  of  its  sovereignty  in  respect  to  the  terms  and  con- 
ditions of  the  contract  and  its  construction  and  interpreta- 
tion, and  stands  in  the  same  position  as  a  private  individual. 
If  it  were  otherwise,  the  rights  of  parties  contracting  with 
the  Government  would  be  held  at  tlie  caprice  of  the  sover- 
eign, and  exposed  to  all  the  risks  arising  from  the  corrupt  or 
ill-judged  use  of  misguided  power.  The  interpreiition  and 
construction  of  contracts  when  drawn  in  question  belong 
exclusively    to  the  judicial  department  of  the  Government. 
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The  Legislature  lias  no  more  power  to  construe  their  own 
contracts  with  their  citizens  than  those  which  induviduals 
make  with  each  other.  They  can  do  neither  without  exer- 
cising judicial  powers  which  would  be  contrary  to  the  ele- 
mentary principles  of  our  Government,  as  set  forth  in  the 
Declaration  of  Eights."    (2  Gray,  350.) 

In  that  case  the  charter  of  the  corporation  authorized  the 
building  of  a  toll-bridge  across  a  navigable  river,  with  two 
suitable  draws  at  least  thirty  feet  wide.  A  subsequent  act 
required  draws  to  be  made  of  a  greater  width;  but  the 
Court  held  that  the  question  whether  the  draws*  already 
made  were  suitable,  and  constructed  so  as  not  unreasonably 
or  uimecessarily  to  obstruct  or  impede  public  navigation, 
was  not  a  question  to  be  determinea  by  tne  Legislature  or 
by  the  corporation,  but  by  the  Courts.  It  was  a  question 
which  could  not  be  authoritatively  determined  by  either 
party  so  as  to  control  and  bind  the  other.  "Like  all  other 
matters  involving  a  controversy  concerning  public  duty  and 
private  rights,"  said  the  Court,  "it  is  to  be  adjusted  and 
settled  in  the  regular  tribunals,  where  questions  of  law  and 
fact  are  adjudicated  on  fixed  and  established  principles, 
and  according  to  the  forms  and  usages  best  adapted  to  se- 
cure the  impartial  administration  of  justice."  In  the  case  at 
bar,  the  Government,  by  the  Act  of  1878,  undertakes  to  de- 
cide authoritatively  what  the  obligations  of  the  Central  Pacific 
are,  and  in  effect  declares  that  if  the  directors  of  the  com- 

J>any  do  not  respect  its  construction,  and  obey  its  mandates, 
ounded  upon  such  construction,  they  shall  be  subject  to 
fine  and  imprisonment.  .     .  .  • 

The  distmction  between  a  judicial  and  legislative  act  is 
well  defined.  The  one  determines  what  the  law  is,  and  what 
the  rights  of  parties  are,  with  reference  to  transactions  al- 
ready nad;  the  other  prescribes  what  the  law  shall  be  in  fu- 
ture cases  arising  under  it.  Wherever  an  act  undertakes 
to  determine  a  (question  of  ri^ht  or  obligation,  or  of  property, 
as  the  foundation  upon  which  it  proceeds,  such  act  is  to 
that  extent  a  judicial  one,  and  not  the  proper  exercise  of  leg- 
islative functions.  Thus  an  act  of  the  Le^slature  of  IlS- 
nois,  authorizing  the  sale  of  the  lands  of  an  intestate,  to  raise 
a  specific  sum  to  pay  certain  parties  their  claims  against  the 
estate  of  the  deceased  for  moneys  advanced  and  liabilities 
incurred,  was  held  imconstitutional  on  the  ground  that  it  in^ 
vo^ved  a  judicial  determination  that  the  estate  was  indebted 
to  those  parties  for  the  moneys  advanced  and  liabilities  in- 
curred. The  ascertainment  of  indebtedness  from  one  party 
to  another,  and  a  direction  for  its  payment,  the  Court  con- 
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sidered  to  be  judicial  acts  which  could  not  be  performed  by 
the  Legislature.  (3  Scam.  238.)  So  also  an  act  of  the  Leg- 
islature of  Tennessee  authorizing  a  guardian  of  infant  heirs 
to  sell  certain  lands  of  which  their  ancestor  died  seized,  and 
directing  the  proceeds  to  be  applied  to  the  payment  of  the 
ancestor  8  debts,  was,  on  similar  grounds,  held  to  be  uncon- 
stitutional. (Jones  vs.  Peary ^  10  Yerger,  59.)  Tested  by  the 
principle  thus  illustrated,  the  Act  of  1878  must  be  held  in 
many  ways  to  transcend  the  legislative  power  of  Congress. 
I  cannot  assent  to  the  doctrine  which  would  ascribe  to  the 
Federal  Government  a  sovereign  right  to  treat  as  it  may 
choose  corporations  with  which  it  deals,  and  would  exempt 
it  from  that  great  law  of  morality  which  should  bind  all 

fovernments,  as  it  binds  all  individuals,  to  do  justice  and 
eep  faith.  Because  it  was  deemed  important,  on  the  adop- 
tion of  the  Constitution,  in  the  light  of  what  was  known  as 
tender  laws,  appraisement  laws,  stay  laws,  and  installment 
laws  of  the  States,  which  Story  says  had  prostrated  all  pri- 
vate credit  and  all  private  morals,  to  insert  a  clause  ])ro- 
hibiting  the  States  from  passing  any  law  impairing  the  obli- 
gation of  contracts,  and  no  clause  prohibiting  the  Federal 
Government  from  like  legislation  is  lound,  it  is  argued  that 
no  such  prohibition  upon  it  exists. 

"  It  is  true,"  as  I  had  occasion  to  observe  in  another  case, 
"there  is  no  provision  in  the  Constitution  forbidding,  in  ex- 
press terms,  such  legislation.  And  it  is  also  true  that  there 
are  express  powers  delegated  to  Congress  the  execution  of 
which  necessarily  operates  to  impair  the  obligation  of  con- 
tracts. It  was  the  ooject  of  the  framers  of  that  instrument  to 
create  a  national  government,  competent  to  represent  the  en- 
tire country  in  its  relations  with  foreign  nations,  and  to  ac- 
complish by  its  legislation  measures  of  common  interest  to 
all  the  people  which  the  several  States  in  their  independent 
capacities  were  incapable  of  effecting,  or,  if  capable,  the  exe- 
cution of  which  would  be  attended  with  great  difficulty  and 
embarrassment.  They,  therefore,  clothed  Congress  with  all 
the  powers  essential  to  the  successful  accomplishment  of 
these  ends,  and  carefully  withheld  the  grant  of  all  other 
powers.  Some  of  the  powers  granted,  from  their  very  nature, 
interfere  in  their  execution  with  contracts  of  parties.  Thus 
war  suspends  intercourse  and  commerce  between  citizens  or 
subjects  of  belligerent  nations;  it  renders  during  its  continu- 
ance the  performance  of  contracts  previously  made,  unlawful. 
These  incidental  consequences  were  contemplated  in  the 
grant  of  the  war  power.  So  the  regulation  of  commerce  and 
the  imposition  of  duties  may  so  affect  the  prices  of  articles 
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imported  or  manufactured  as  to  essentially  alter  the  value  of 
previous  contracts  respecting  them ;  but  this  incidental  conse- 

auence  was  seen  in  the  grant  of  the  power  over  commerce  and 
uties.  There  can  be  no  valid  objection  to  laws  passed  in 
execution  of  express  powers;  that  consequences  like  these 
follow  incidentauj  from  their  execution.  But  it  is  otherwise 
when  such  consequences  do  not  follow  incidentally,  but  are 
directly  enacted." 

*'The  only  express  authority  for  anv  legislation  affecting 
the  obligation  of  contracts  is  found  in  the  power  to  establish 
a  uniform  system  of  bankruptcy,  the  direct  object  of  which  is 
to  release  insolvent  debtors  from  their  contracts  upon  the 
surrender  of  their  property."  (12  Wallace,  663.)  From  this 
express  grant  in  the  case  of  bankrupts  the  inference  is  deduc- 
ible  that  tiiere  was  no  general  power  to  interfere  with  con- 
tracts. If  such  general  power  existed,  there  could  have  been 
BO  occasion  for  the  delegation  of  an  express  power  in  the  case 
of  bankrupts.  The  argument  for  the  general  power  from  the 
absence  of  a  special  prohibition  proceeds  upon  a  misconcep- 
tion of  the  nature  of  the  Federal  Government  as  one  of  lim- 
ited powers.  It  can  exeicise  only  such  powers  as  are  speci- 
fically granted  or  are  necessarily  implied.  All  other  powers, 
not  prohibited  to  the  States,  are  reser\'ed  to  them  or  to  the 
people.  As  I  said  in  the  case  referred  to,  the  doctrine  that 
where  a  power  is  not  expressly  forbidden  it  may  be  exercised, 
would  change  the  whole  character  of  our  Government.  Ac- 
cording to  tne  great  commentators  on  the  Constitution,  and 
the  opinions  of  the  ^eat  jurists  who  have  studied  and  inter- 
preted its  meaning,  the  true  doctrine  is,  that  where  a  power 
is  not  in  terms  granted,  and  is  not  necessary  or  proper 
for  the  exercise  of  a  power  thus  granted,  it  does  not  exist. 
It  would  not  be  pretended,  for  example,  had  there  been  no 
amendments  to  the  Constitution  as  originally  adopted,  that 
Congress  could  have  passed  a  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exercise  thereof,  or 
abridging  the  freedom  of  speech,  or  the  right  of  the  people 
to  assemble  and  petition  for  a  redress  of  grievances.  The 
amendments  prohibiting  the  exercise  of  any  such  power  were 
adopted  in  the  language  of  the  preamble  accompanying  them, 
when  presented  to  the  States,  **  in  order  to  prevent  miscon- 
oeptiou  or  abuse  "  of  the  powers  of  the  Constitution. 

Independent  of  these  views,  there  are  many  considerations 
which  lead  to  the  conclusion  that  the  power  to  impair  con- 
tracts, by  direct  action  to  that  end,  does  not  exist  with  the 
general  Government.  In  the  first  place,  one  of  the  objects 
of  the  Constitution^  expressed  in  its  preamble,  was  the  estab- 
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lisliment  of  justice,  and  what  that  meant  in  its  relations  to 
contracts  is  not  left,  as  was  justly  said  by  the  late  Chief  Jus- 
tice, in  Hepburn  vs.  O-riswold^  to  inference  or  conjecture.  As 
he  observes,  at  the  time  the  Constitution  was  undergoing 
discussion  in  the  Convention,  the  Congress  of  the  Confeder- 
ation was  engaged  in  framing  the  ordinance  ]For  the  govern- 
ment of  the  >iorthwe8tem  Territory,  in  which  certain  articles 
of  compact  were  established  between  the  people  of  the  orig- 
inal States  and  the  people  of  the  territory,  for  the  purpose, 
as  expressed  in  the  instrument,  of  extending  the  funaamental 
princmles  of  civil  and  reli^ous  liberty,  upon  which  the  Siates, 
their  laws  and  constitutions,  were  erected.  .By that  ordi- 
nance it  was  declared,  that  in  the  just  preservation  of  rights 
and  property,  **  no  law  ought  ever  to  be  made,  or  have  force 
in  the  said  territory,  that  shall,  in  any  manner,  interfere  with 
or  a£Eeot  private  contracts  or  engagements  bona  fide  and  with- 
out fraud  i>reviously  formed."  The  same  provision,  adds  the 
Chief  Justice,  found  more  condensed  expression  in  the  pro- 
hibition upon  the  States  against  impairing  the  obligation  of 
contracts,  which  has  ever  been  recognized  as  an  e£Scient  safe- 
guard against  injustice;  and  though  the  prohibition  is  not  ap- 
plied in  terms  to  the  Government  of  the  United  States,  he 
expressed  the  opinion,  speaking  for  himself  and  the  majority 
of  the  Court  at  the  time,  that  it  was  clear  "  that  those  who 
framed  and  those  who  adopted  the  Constitution,  intended 
that  the  spirit  of  this  prohibition  should  pervade  the  entire 
body  of  legislation,  and  that  the  justice  which  the  Constitu- 
tion was  ordained  to  establish  was  not  thought  by  them  to  be 
compatible  with  legislation  of  an  opposite  tendency.  * '  (8  Wal- 
lace, 623.) 

Similar  views  are  found  expressed  in  the  opinions  of  other 
Judges  of  this  Court.  In  Colder  vs.  Bull,  which  was  here  in 
1798,  Mr.  Justice  Chase  said,  that  there  were  acts  which  the 
Federal  and  State  Legislatures  could  not  do  without  exceed- 
ing their  authority,  and  among  them  he  mentioned  a  law 
which  punished  a  citizen  for  an  innocent  act;  a  law  that  de- 
stroyed or  impaired  the  lawful  private  contracts  of  citizens; 
a  law  that  made  a  man  Judge  in  his  own  case;  and  a  law  that 
took  the  property  from  A  and  gave  it  to  B.  "It  is  against 
all  reason  and  justice,'*  he  added,  **  for  a  people  to  intrust  a 
Legislature  with  such  powers,  and  therefore  it  cannot  be  pre- 
sumed that  they  have  done  it.  They  may  command  what  is 
right  and  prohibit  what  is  wrong;  but  they  cannot  change  in- 
nocence into  guilt,  or  punish  innocence  as  a  crime,  or  violate 
the  right  of  an  antecedent  lawful  private  contract,  or  the 
right  of  private  property.    To  maintain  that  a  Federal  or 
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State  Legislature  possesses  such  powers  if  they  had  not  been 
expressly  restrained,  would,  in  my  opinion,  be  a  political 
'heresy  altogether  inadmissible  in  idl  free  republican  goyem- 
ments."    (3  Dallas,  388.) 

In  Oaden  ys.  Saunders^  which  was  before  this  Court  in 
1827,  Mr.  Justice  Thompson,  referring  to  the  clauses  of  the 
Constitution  prohibitinff  the  State  from  passing  a  bill  of  at- 
tainder, an  ex  post  facto  law^  or  a  law  impairing  the  obligation 
of  contracts,  said:  '^Neither  proyision  can  strictly  be  con- 
sidered as  introducing  any  new  principle,  but  only  iox  greater 
security  and  safety  to  incorporate  into  this  charter  proyisions 
admitted  by  all  to  be  among  the  first  principles  of  our  goy- 
emment.  Nd  State  Court  would,  I  presume,  sanction  and 
enforce  an  ex  post  fcucto  law,  if  no  sncn  prohibition  was  con- 
tained in  the  Constitution  of  the  United  States;  so,  neither 
would  retrospectiye  laws,  taking  away  yested  rights,  be  en- 
forced. Such  laws  are  repugnant  to  those  fundamental  prin- 
ciples upon  which  eyery  just  s^tem  of  laws  is  founded. 

In  the  Federalist,  ULt.  Madison  declared  that  laws  impidr- 
ing  the  obligation  of  contracts  were  contrary  to  the  first  prin- 
ciples of  the  social  compact  and  to  eyery  principle  of  sound 
legislation;  and  in  the  Dartmouth  College  case  Mr.  Webster 
contended  that  acts,  which  were  there  held  to  impair  the 
obligation  of  contracts,  were  not  the  exercise  of  a  power 
properly  legislatiye,  as  their  object  and  effect  was  to  take 
away  yested  rights.  ''To  justify  the  taking  away  of  yested 
rights,"  he  said,  "there  must  be  a  forfeiture,  to  adjudge  up- 
on and  declare  which  is  the  proyince  of  the  judiciary."  Surely 
the  Constitution  would  haye  failed  to  establish  justice  had  it 
allowed  the  exercise  of  such  a  dangerous  power  to  the  Con- 
gress of  the  United  States. 

In  the  second  place,  legislation  impairing  the  obligation 
of  contracts  impinges  upon  the  proyision  of  the  Constitution 
which  declares  that  no  one  shall  be  depriyed  of  his  property 
without  due  process  of  law;  and  that  means  by  law  in  its  reg- 
ular course  of  administration  through  the  Courts  of  justice. 
Contracts  are  property,  and  a  large  portion  of  the  wealth  of 
the  country  exists  in  that  form.  Whateyer  impairs  their 
yalue  diminishes,  therefore,  the  property  of  the  owner;  and 
if  that  be  effected  by  direct  legislatiye  action  operating  upon 
the  contract,  forbidaing  its  enforcement  or  transfer,  or  other- 
wise restricting  its  use,  the  owner  is  as  much  depriyed  of  his 
property  without  due  process  of  law  as  if  the  contract  were 
impounded,  or  the  yalue  it  represents  were  in  terms  wholly 
or  partially  confiscated. 

In  the  case  at  bar  the  contract  with  the  Central  Pacific  is, 
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as  I  haye  said,  changed  in  essential  particulars.    The  com^ 

1>any  is  compelled  to  accept  it  in  its  changed  form,  and  by 
egislatiye  decree,  without  the  intervention  of  the  Courts — 
that  is,  without  due  process  of  law — ^to  pay  out  of  its  earn- 
ings each  year  to  its  contractors,  the  United  States,  or  de- 
posit with  them,  a  sum  that  may  amount  to  twelve  hundred 
thousand  dollars,  and  this,  twenty  years  before  the  debt  to 
which  it  is  to  be  applied  becomes  due  and  payable  by  the 
company.  If  this  taking  of  the  earnings  of  the  company 
and  Keeping  them  from  its  use  during  these  twenty  years  to 
come  is  not  depriving  the  company  of  its  property,  it  would 
be  difficult  to  give  any  meaning  to  the  provision  of  the  Con- 
stitution. It  will  oniy  be  necessary  hereafter  to  give  to  the 
seizure  of  another's  property  or  earnings  a  new  name — to 
Cfidl  it  the  creation  of  a  sinking  fund,  or  the  providing  against 
the  possible  wastefulness  or  improvidence  of  the  owner — to 
get  rid  of  the  constitutional  res^aint.  To  my  mind  the  eva- 
sion of  that  clause,  the  frittering  away  of  all  sense  and  mean- 
ing to  it,  are  insuperable  objections  to  the  legislation  of  Con- 
gress. Where  contracts  are  impaired,  or  when  operating 
against  the  Government  are  sought  to  be  eyaded  and  avoided 
by  legislation,  a  blow  is  given  to  the  security  of  all  property. 
If  the  Government  will  not  keep  its  faith,  little  better  can 
be  expected  from  the  citizen.  If  contracts  are  not  observed, 
no  property  will  in  the  end  be  respected;  and  all  history 
shows  that  rights  of  persons  are  unsafe  where  property  is 
insecure.  Protection  to  cme  goes  with  protection  to  the 
other;  and  there  can  be  neither  prosperity  nor  progress  where 
this  foundation  of  all  just  government  is  unsettled.  '*  The 
moment,"  said  the  elder  Adams,  ''  the  idea  is  admitted  into 
society  that  property  is  not  as  sacred  as  the  laws  of  Gt>d, 
and  that  there  is  not  a  force  of  law  and  public  justice  to  pro- 
tect it,  anarchy  and  tyranny  commence. ' 

I  am  aware  of  the  opinion  which  prevails  generally,  that 
the  Pacific  railroad  corporations  have,  by  their  accumulation 
of  wealth,  and  the  numbers  in  their  employ,  become  so  pow- 
erful as  to  be  disturbing  and  dangerous  influences  in  the 
.legislation  of  the  country;  and  that  they  should,  therefore, 
be  brought  by  stringent  measures  into  subjection  to  the 
State.  This  may  be  true;  I  do  not  say  that  it  is  not;  but  if 
it  is,  it  furnishes  no  justification  for  the  repudiation  or  eva- 
sion of  the  contracts  made  with  them  by  the  Government. 
The  law  that  protects  the  wealth  of  the  most  powerful,  pro- 
tects also  the  earnings  of  the  most  humble;  and  the  law 
which  would  confiscate  the  property  of  the  one  would  in  the 
end  teke  the  earnings  of  the  other. 
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There  are  many  otiier  objections  to  the  act  of  Congress 
besides  those  I  have  mentioned — each  to  my  mind  convinc- 
ing— bat  why  add  to  what  has  already  been  said  ?  If  the 
reasons  given  will  not  convince,  neither  would  any  others 
which  could  be  presented.  I  will  therefore  refer  only  to 
the  interference  of  the  law  with  the  rights  of  the  State  of 
California. 

The  Central  Pacific  being  a  State  corporation,   the  law 
creating  it  is,  by  the  Constitution  of  California,  subject  to 
alteration,  amendment,  and  repeal  by  its  Legislature  at  any 
time — ^a  power  which  the  Legislature  can  neither  abdicate 
nor  transfer.     In  its  assent  given  to  the  company  to  extend 
its  road  into  the  territory  of  the  United  States — ^the  general 
Government  having  authorized  the  extension — the  Legisla- 
ture reserved  the  same  control  which  it  possesses  over  other 
railroad  and  telegraph  companies  created  by  it.    That  con-' 
trol,  under  the  new  Constitution,  goes,  as  is  claimed,  to  the 
extent  of  regulating  the  fares  and  freights  of  the  company, 
thus  limiting  its  income  or  earnings;  and  of  supervising  all 
its  business,  even  to  the  keeping  of  its  accounts,  making  dis- 
obedience of  its  directors  to  the  regulations  established  for 
its  management  punishable  by  fine  and  imprisonment;  and 
the  Legislature  may  impose  the  additional  penalty  of  a  for- 
feiture of  the  franchise  and  privileges  of  the  company.     The 
law  in  existence  when  the  corporation  was  created,  and  still 
in  force,  requires  the  creation  of  a  sinking  fund  by  the  com- 
pany to  meet  its  bonds,  and  under  it  large  sums  must  be 
raised.      In    a  word,   the    law    of    the    State    undertakes 
to    control    and    manage    the   corporation,  in  all  particu- 
lars required  for  the  service,  convenience,  and  protection 
of  the  public;  and  can  there  •be  a  doubt  in  the  mind  of  any 
one  that  over  its  own  creations  the  State  has,  within  its  own 
territory,  as  against  the  United  States,  the  superior  authority? 
Tet  the  power  asserted  by  the  general  government  in  the 
passage  of  the  Act  of  1878  would  justify  legislation  affecting 
all  the  affairs  of  the  company,  both  in  the  State  and  in  the  ter- 
ritories of  the  United  States.     It  could  treble  the  amount  of  the 
sum  to  be  annually  deposited  in  the  sinking  fund;  it  could 
command  the  immediate  deposit  of  the  entire  amount  of  ^e 
ultimate  indebtedness;  it  could  change  the  order  of  the  liens 
held  by  the  Government  and  the  first  mortgage  bondholders; 
it  could  extend  the  lien  of  the  Government  beyond  the  prop- 
erty to  the  entire  income  of  the  company,  and,  in  fact,  does 
so  by  the  act  in  question  (sec.  9);  it  could  require  the  trans- 
portation for  the  Government  to  be  made  without  compensa- 
tion, and  it  could  subject  the  company  to  burdens  which  if 
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anticipated  at  the  time,  wonld  have  prevented  the  construc- 
tion of  the  road.  A  power  thus  vast,  once  admitted  to  exist, 
might  be  exerted  to  control  the  entire  affairs  of  the  company, 
in  direct  conflict  with  the  legislstion  of  the  State;  its  exercise 
would  be  a  mere  matter  of  legislative  discretion  in  Confess. 
Yet  it  is  clear  that  both  governments  cannot  control  and 
manage  the  company  in  the  same  territory,  subjecting  its 
directors  to  fine  and  imprisonment  for  disobeying  their  regu- 
lations. Under  the  Constitution  the  management  of  local 
affairs  is  left  chiefly  to  the  States,  and  it  never  entered  into 
the  conception  of  its  f ramers  that  under  it  the  creations  of 
the  States  could  be  taken  from  their  control.  Certain  it  is 
that  over  no  jsubjeot  is  it  more  important  for  their  interests 
that  they  should  retain  the  management  and  direction  than 
over  coiporations  brought  into  existence  by  them.  The  de- 
cision of  the  majority  goes  a  great  wav — further,  it  appears 
to  me,  than  any  heretofore  made  by  the  Court — to  weaken 
the  authority  of  the  States,  in  this  respect,  as  against  the  will 
of  Congress!!  According  to  mv  imderstanding  of  its  scope 
and  reach,  the  United  States  nave  only  to  make  a  contract 
with  a  State  corporation,  and  a  loan  to  it,  to  oust  the  juris- 
diction of  the  State,  and  place  the  corporation  under  their 
direction.  It  would  seem  plain  that  if  legislation,  taking  in- 
stitutions of  the  State  from  its  control,  can  be  sustained  bv 
this  Courfc,  the  Government  will  drift  from  the  limited  and 
well  guarded  system  established  by  our  fathers  into  a  cen- 
tralized and  consolidated  government. 


OoTOBBB  Tbbm,  1879. 


[No.  47.J 

CHAELES  H.  HOLDEN,  Appellant, 

vs. 
THE  FREEDMAN'S  SAVINGS  and  TEUST    CO.  et  al. 

Pbomibsoby  Notxb — Rate  of  Imtkbbst  afibb  Matttbitt.  Where  a  promis- 
Bory  note  is  made  payable  four  years  from  date,  with  interest  at  the 
rate  of  ten  per  cent.,  payable  semi-annually,  and  the  legal  rate  fixed  by 
statute  is  six  per  cent.,  with  a  provision  that  the  parties  may  stipulate 
for  ten  per  cent.,  the  legal  rate  only  can  be  enforced  after  miSLtarity  of 
the  note,  unless  a  different  rale  has  been  ecitablished  by  local  laws. — 
LEditob.] 

Appeal  from  the  Supreme  Court  of  the  District  of  Co- 
lumoia. 

Mr.  Justice.  Swayn^  delivered  the  opinion  of  the  Court. 
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This  record  presents  no  ground  for  controversy,  as  to  the 
facts,  and  only  one  legal  point  that  requires  consideration. 
But  for  the  importance  of  that  point  as  a  matter  of  local  law, 
we  should  dispose  of  the  case  without  a  formal  opinion. 

On  the  13th  of  October,  1870,  at  the  city  of  Washington, 
Charles  H.  Hoi  den,  the  appellant,  made  his  promissory  note 
of  that  date  to  John  B.  Wneeler,  or  order,  for  five  thousand 
dollars,  payable  four  years  from  date  at  the  Bank  of  Wash- 
ington, with  interest  at  the  rate  of  ten  per  cent.,  payable 
semi-annually.  On  the  same  day  he  executed  to  David  L. 
Eaton  a  deed  of  trust  of  certain  property  in  the  city  of 
Washington,  to  secure  the  payment  of  tne  principal  and  in- 
terest of -the  note  as  thev  should  respectively  fall  due.  On 
the  19th  of  October,  1870,  Wheeler  endorsed  and  delivered 
the  note  to  the  appellee  Talbot,  who  paid  him  at  the  time,  as 
the  consideration  of  the  transfer,  the  sum  of  $5,000.  Tal- 
bot thereupon  became  a  bona  fide  holder  of  the  instrument. 
On  the  28tn  of  July,  1873,  he  executed  to  his  co-appellee — the 
Savings  and  Trust  Company — his  promissory  note  for  $1,500, 
payable  at  ninety  days,  and  pledged  the  note  of  Holden  as 
collateral  security.  Talbot's  note  is  still  unpaid.  The  in- 
interest  on  Holden's  note  was  paid  up  to  the  13th  of  April, 

1873,  and  175  on  account  of  interest  was  paid  subsequently. 
The  principal  and  the  residue  of  the  interest  are  unpaid.  Eaton, 
the  trustee  in  the  deed  of  trust,  died  on  the  13th  of  Feb- 
ruary, 1873.  On  the  30th  of  September,  1871,  Holden  con- 
veyed the  trust  premises  to  John  Chester,  one  of  the  de^ 
fendants.     This   oill  was  filed  on  the   18th  of  November, 

1874.  It  prayed  that  a  trustee  should  be  appointed  in  place 
of  Eaton;  that  the  successor  so  appointed  should  be  directed 
to  execute  the  trust,  and  for  general  relief.  The  Court  be- 
low found,  among  other  things,  that  Holden  was  indebted  to 
Talbot  on  the  note  in  the  sum  of  $5,000,  ''with  interest 
thereon  at  the  rate  of  ten  per  cent,  per  annum  from  the  13th 
of  April,  1873,  less  the  sum  of  seventy-five  dollars,"  and 
that  the  Savings  and  Trust  Company  had  a  lien  on  the  debt 
for  $1,5U0,  and  interest  from  April  13,  1875.  It  was  decreed 
that  a  new  trustee  should  be,  and  he  was  thereby,  appointed, 
and  that  in  default  of  payment  of  the  amount  due  from  Hol- 
den, and  the  costs,  the'  trustee  should  proceed  to  sell  the 
premises  described  in  the  deed  of  trust,  etc.  From  this  de* 
cree  Holden  appealed  to  this  Court. 

The  note  of  Uolden,  including  days  of  grace,  matured  on 
the  16th  of  October,  1874.  Up  to  that  time  there  can  be 
no  doubt  that  the  rate  of  interest  to  be  paid  was  called  for 
by  the  note.     But  what  is  the  rate  chargeable  therec^ter? 
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The  Court  below  allowed  continuously  the  rate  expressed  in 
the  note.  Was  this  correct?  This  is  the  question  we  are 
called  upon  to  decide. 

The  subject  of  interest  in  its  historical  aspect  was  con- 
sidered bj  this  Court  in  National  Bank  of  the  Commonwealth 
TS.  Mechanics*  National  Bank,  94  U.  S.  437. 

The  statutory  proyisions  relating  to  interest  in  the  District 
of  Columbia  are  as  follows: 

1.  The  rate  of  six  per  cent,  per  annum  is  allowed  upon  all 
moneys  due,  where  there  is  no  contract  upon  the  subject. 

2.  l^arties  may  stipulate  in  writing  for  ten  per  cent,  per 
annum,  or  any  less  rate. 

3.  If  more  than  ten  per  cent,  is  taken  upon  any  contract, 
all  the  interest  received  may  be  recovered  back,  if  it  be  sued 
for  within  a  year. 

The  rule  heretofore  applied  by  this  Court,  under  the  cir- 
cumstances of  this  case,  has  been  to  give  the  contract  rate 
up  to  the  maturity  of  the  contract,  and  thereafter  the  rate 
prescribed  for  cases  where  the  parties  themselves  have  fixed 
no  rate.  Brewster  vs.  Wakefield,  22  How.  118;  Bernhizel 
vs.  Furman,  22  Wall.  170.  Where  a  different  rule  has  been 
established  it  governs,  of  course,  in  that  locality.  The  ques- 
tion is  always  one  of  local  law. 

The  subject  was  fully  examined  in  the  recent  case  in  this 
Court  of  Cromwell  vs.  County  of  Sac,  94  U.  S.  351.  We 
need  not  go  over  the  same  ground  again. 

Here  the  agreement  of  the  parties  extends  no  further  than 
to  the  time  fixed  for  the  payment  of  the  principal.  As  to 
everything  beyond  that  it  is  silent.  If  payment  be  not  made 
when  the  money  becomes  due,  there  is  a  breach  of  the  con- 
tract, and  the  creditor  is  entitled  to  damages.  Where  none 
has  been  agreed  upon,  the  law  fixes  the  amount  according  to 
the  standard  applied  in  all  such  cases.  It  is  the  legal  rate 
of  interest  where  the  parties  have  agreed  upon  none.     If  the 

Earties  meant  that  the  contract  rate  should  continue,  it  would 
ave  been  easy  to  say  so.  In  the  absence  of  a  stipulation 
such  an  intendment  cannot  be  inferred.  The  analogies  re- 
lied upon  to  support  a  different  view  are  obviously  distin- 
guishable from  the  case  in  hand. 

The  decree  will  be  altered  according  to  these  views. 

It  appears  that  since  this  appeal  was  taken,  Thomas  J.  1>. 
Fuller,  Esq.,  the  trustee  api)ointed  in  place  of  Eaton,  has 
also  died.  Another  trustee  in  his  stead  will  be  appointed 
here. 

As  modified  in  these  two  particulars  the  decree  will  be 
affirmed,  and  remitted  to  the  Court  below  for  execution. 


Mxik  (^ufit  ^m  l0umal 
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[The  Law  JouRMiiLL  has  telephonic  connection  with  all  portions 
of  the  city.  Our  patrons  are  cordially  invited  to  call  ai^  the 
office,  No.  511  Montgomer}'  Street,  and  send  any  information  or 
directions  desired.  We  have  connection  with  the  New  Citv  Hall, 
and  will  have  any  message  intrusted  to  ns  delivered  to  any  part 
of  the  Hall.  Please  communicate  to  us  any  orders  concerning 
your  briefs  and  transcripts,  or  any  matters  relating  to  the 
Journal.     The  telephone  used  by  us  is  the  ''  Bell."] 


Current  Topics. 

We  publish  in  this  number  the  important  and  interesting 
decision  of  Judge  Moodt  of  the  District  Court  at  Deadwood, 
Dakota,  in  the  case  of  the  Golden  Terra  Mining  Company  vs. 
Mahler  et  ala.  Three  questions  are  determined :  First,  That 
as  the  U.  S.  mining  law  requires  that  a  location  shall  not  ex- 
ceed 1500  feet  in  length  and  600  feet  in  width,  and  that  a 
vein  shall  be  discovered  in  the  location,  there  eannot  be  two 
valid  subsisting  locations,  one  extending  partly  outside  of  the 
other,  based  upon  the  same  discovery;  and  consequently  that 
that  portion  of  the  second  location  outside  of  the  first  is  void. 
Second,  That  a  vein  is  discovered  within  a  location  when 
there  is  disclosed  a  well-defined  body  of  rock  in  place  carry- 
ing gold,  which  body  afterwards  proves  continuous,  without 
regard  to  whether  the  rock  found  carries  gold  enough  to  pay 
for  mining  and  milling  or  not.  Third,  That  certain  acts  stated 
constitute  an  estoppel  or  abandonment.  It  will  be  found  to 
present  the  case  with  force  and  ability,  and  is  altogether  a 
model  opinion,  to  which  we  particularly  call  the  attention  of 
the  bar.  It  will  also  be  valuable  to  all  persons  engaged  in 
mining. 

The  new  Supreme  Court  has  prepared  its  first  calendar.  It 
contains  460  cases,  of  which  11  are  criminal  ciuses.  The 
civil  cases  are  arranged  numerically,  beginning  with  No. 
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4770  and  ending  with  No.  6882,  so  far  as  the  appeals  from 
San  Francisco  and  adjoining  counties  are  concerned.  Appeals 
from  the  other  counties  are  separated  and  placed  at  the  foot 
of  the  calendar.  Eight  cases  are  allotted  for  each  day,  and 
as  a  rule  five  days  each  week  are  to  be  occupied  in  hearing 
arguments,  though  there  are  some  exceptions.  The  calendar 
will'  be  called  next  Monday,  January  19th,  and  will  be  con- 
tinued to  and  including  Friday,  April  9th.  We  notice  one 
valuable  improvement  in  the  arrangement  of  the  calendar: 
the  cases  are  all  numbered  on  the  calendar  according  to  their 
place  from  the  beginning,  and  ranging  from  No.  1  to  No.  449. 

At  the  first  meeting  of  the  Justices  of  the  new  Supreme 
Court,  which  was  held  January  5th,  pursuant  to  section  6  of 
Article  III  of  the  Constitution,  they  classified  themselves  by 
lot  so  that  two  of  them  shall  go  out  of  office  three  years 
hence,  two  in  seven  yeai^,  and  two  in  eleven.  E.  M.  Boss 
and  J.  B.  Sharpstein  compose  the  first  class;  M.  H.  Myrick 
and  S.  B.  McEee,  ihe  second;  and  E.  W.  McKinstby  and  J. 
D.  Thobnton,  the  third.  Subsequently  the  Court  was  di- 
vided into  two  departments.  Department  No.  1  consists  of 
McEiNSTRY,  Presiding  Justice,  and  McEee  and  Boss,  Asso- 
ciate Justices.  The  second  department,  of  Thornton,  Pre- 
siding Justice,  with  Myrioe  and  Sharpstein,  Associate  Jus- 
tices. Both  departments  will  be  in  session  after  Monday 
next  in  this  citv,  and  until  otherwise  provided  by  law.  One 
department  will  occupy  the  old  court-room,  and  the  other 
will  meet  temporarily  in  the  chamber  of  the  Chief  Justice. 
Cases  of  even  number  will  be  heard  by  Department  No.  1, 
and  all  others  by  the  other  department. 

Our  Superior  Courts  are  now  organized  and  in  operation. 
They  will  soon  begin  the  trial  of  cases  in  all  the  depart- 
ments. Those  departments  which  have  charge  of  criminal, 
probate,  and  special  proceedings  are  already  at  work.  There 
are  about  4U00  civil  cases  penain^,  of  which  one-half  ai*e  at 
issue.  The  eight  judges  who  will  take  charge  of  them  can 
probably  dispose  of  sixteen  each  day;  but  as  there  will  be 
only  five  days  in  the  week  for  trials,  the  old  cases  will 
require  a  full  year  or  250  days.  Meantime  new  cases  will  ac- 
cumulate at  the  rate  of  several  thousand  each  year.  The 
prospect  of  a  clear  calendar  is  not  good. 
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Supreme  Court  of  California. 

[Filed  November  20,  1879.] 
[No.  6185.] 

ECCE   CBILL,   Adhinibtbator  of  the  Estate  of  L.  M. 
CBILL,  Deoeased. 

JAMES  DOYLE. 

OwKBBSBTP  OF  Peb80Nai<  Pbopkstt.  Upon  a  complaint  by  an  administratrix 
alleging  that  certain  property  was  owned  by  the  decedent  at  the  time  of 
his  death,  and  that  the  defendant  thereafter  wrongfully  converted  the 
same  to  his  own  nse,  the  plaintiff  is  not  entitled  to  a  recovery  without 
proof  of  such  ownership. 

Tttlk  as  between  Vendob  and  Vendee,  A  hill  of  sale  of  property,  which 
recites  the  deliveiy  of  the  property  of  the  vendee,  the  property  then 
being  in  the  custody  of  a  third  person  under  a  contract,  trausfers  the 
title  to  the  property  as  between  the  vendor  and  vendee. 

Appeal  from  the  District  Court  of  the  Twenty-first  Judicial 
Dis^ict,  Lassen  County. 

The  action  was  brought  to  recover  the  sum  of  six  hundred 
dollars,  the  alleged  value  of  thirty  head  of  cattle,  which,  it 
was  claimed,  belonged  to  Crill  at  the  time  of  his  death. 
The  complaint  contains  an  allegation  that  the  estate  is  in- 
advent,  and  also  that  plaintiff  is  tiie  widow  of  deceased,  and 
has  two  children  by  deceased,  and  that  the  property  is 
required  for  their  support.  In  all  other  respects  it  is  framed 
in  the  ordinary  form  of  an  action  of  trover. 

Upon  the  trial  of  the  cause  it  was  shown  that  Crill  made  a 
bill  of  sale  to  one  L.  P.  Whiting  of  the  cattle  in  controversy 
about  a  month  prior  to  his  death ;  that  the  cattle  were  then 
in  possession  of  defendant,  and  had  been  since  the  spring; 
that  defendant  had  kept  them  at  Last  Chance  Yalley,  in 
Plumas  County, until  a  short  time  before  the  death  of  Crill.  He 
was  directed  by  Crill  to  take  them  down  into  defendant's  field. 
Whiting  testified  that  at  the  time  Crill  made  the  bill  of  sale 
he  agreed  to  have  the  cattle  driven  down  into  defendant's 
field.  But  defendant  was  not  informed  by  Crill  that  he  had 
sold  the  cattle,  nor  did  Whiting  inform  him  till  after  Crill's 
death.  At  the  date  of  the  bill  of  sale  Crill  was  indebted  to 
Whiting  in  the  sum  of  $700,  and  no  credit  was  given  or 
money  paid.  The  Court  found  as  a  fact  that  Crill  was  the 
owner  of  the  cattle  at  the  time  of  his  death,  and  rendered 
judgment  for  the  plaintiff,  whereupon  the  defendant  appealed. 

John  8.  Chapman,  for  appellant. 
E,  F.  Spencer,  for  respondent. 
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By  the  Court  : 

The  bill  of  sale  made  by  Crill  in  his  lifetime  to  Whiting 
recites  that  Crill  had  that  day  sold  to  Whitiog  all 
the  right,  title,  interest,  or  claim  of  Crill  to  the  cattle,  and 
that  in  consideration  of  six  hundred  dollars  he  had  on  that 
day  delivered  the  same  to  him.  The  cattle  were  then  in  the 
possession 'of  the  defendant  under  a  contract  for  their  pas- 
turage, and  they  remained  in  his  possession  until  thev  were 
delivered  by  him  to  WJjiting  after  the  death  of  Crill.  The 
sale  by  Crill  transferred  the  title  to  the  cattle  to  Whiting, 
and  was  valid  as  between  them,  although  no  money  was 
actually  paid,  and  no  formal  credit  was  given  for  the  agi-eed 
price  upon  the  debt  due  from  Crill  to  Whiting.  The  finding, 
therefore,  that  Crill  at  the  time  of  his  death  was  the  owner 
of  the  cattle  was  not  sustained  by  the  evidence. 

As  the  complaint  counts  on  the  ownership  of  the  cattle  by 
Crill  at  the  time  of  his  death,  his  administratrix  is  not  en- 
titled to  a  recovery  for  their  wrongful  conversion  after  his 
death  without  proof  of  such  ownership.  The  plaintiff  seems 
to  rely  upon  section  1589  of  the  Code  of  Civil  Procedure, 
which  permits  an  executor  or  administrator,  for  the  benefit 
of  creditors,  to  recover  property  which  the  decedent  in  his 
lifetime  has  conveyed,  with  intent  to  defraud  his  creditors; 
but  the  complaint  does  not  state  a  cause  of  action  of  that 
character. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial.     Bemittitur  forthwith. 


United  States  District  Court. 

District  of  Californu. 


[Filed  November  22, 1879.1 
THE    STEAMEE    ANCON. 

Collision.  Steamer  adjudged  in  fanlt  for  not  keeping  out  of  the  way  of  a 
schooner  seen  to  be  approaching  her  nearly  bows  on,  at  the  distance  of 
a  mile  and  a  half. 

Look-out.  The  duty  of  nnremitting  attention  on  the  part  of  a  look-out  en- 
forced. 

If  the  night  was  foggy,  as  claimed  by  the  libelants,  the  steamer  should  have 
blown  her  whistle  and  modulated  her  speed,  both  of  which  precautions 
she  neflclected  until  too  late. 

If  sufficiently  clear  to  permit  an  approaching  vessel  to  be  seen  at  the  distance 
of  a  loile  and  a  half,  her  negligence  in  not  keeping  out  of  the  way  was 
inexcusable,  if  not  unaccountable. 

The  familiar  excuse  set  up  by  the  steamer  that  the  schooner  changed  her 
course  and  ran  across  her  bows  rejected  as  not  supported  by  the  testi- 
Umony — and  because,  if  it  did  occur,  as  stated  by  steamer's  second 
officer  and  look-out,  the  steamer  had  ample  time  to  avoid  the  dis- 
aster. 
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Milton  Andros^  proctor  for  plaintiffs. 
McAUiater  ifc  BergiUf  proctors  for  claimants. 

Hoffman.  J. 

At  about  a  quarter  before  6  o'clock  on  Saturday  morning, 
September  15th,  the  schooner  PhiL  Slieridan,  bound  on  a 
voyage  from  this  port  to  the  Umpqua  Biver,  State  of  Ore- 
gon, was  run  into  by  the  steamer  Ancon^  and  received  such 
injuries  as  caused  her  shortly  afterwards  to  capsize  and  be- 
come a  total  loss. 

At  the  time  of  the  accident  two  persons  were  on  the  deck 
of  the  schooner — the  helmsman  and  a  look-out  forward. 
The  schooner  was  sailing  close  hauled  to  the  wind,  and  head- 
ing towards  the  land  on  a  N.  E.  ^  N.  course.  Her  speed  is 
stated  by  those  on  board  to  have  been  from  2  to  2^  knots  per 
hour.  The  claimants'  witnesses,  however,  suppose  that  a  four 
knot  breeze  was  blowing,  but  this  opinion  is  the  result  of  an 
estimate  of  its  velocity  founded  on  the  course  of  the  smoke 
issuing  from  the  steamer's  smoke-stack,  a  method  of  deter- 
mining the  rate  at  which  a  schooner  close  hauled  to  the  wind 
was  actually  sailing  which  seems  quite  unreliable.  In  the 
view  I  take  of  the  case,  the  point  is  immaterial. 

Upon  taking  the  wheel  at  2  o'clock  A.  m.,  the  helmsman 
Lad  been  instructed  by  the  mate  to  keep  a  good  look-out  for 
the  land,  towards  which  the  vessel  was  heading.  He  was 
first  apprised  of  the  steamer's  approach  by  hearing  the  noise 
of  her  wheels;  and  supposing  it  to  be  the  sound  of  breakers 
on  the  beach  he  gave  his  wheel  a  round  turn,  and,  fixing  it 
with  a  diamond  screw  with  which  it  was  provided,  he  ran 
forward  to  see  if  the  shore  was  discernible.  Almost  imme- 
diately on  reaching  the  forward  part  of  the  vessel,  he  dis- 
covered the  steamer  looming  through  the  darkness  some  two 
or  three  hundred  yards  distant,  and  bearing  down  upon  the 
port  bows  of  the  schooner. 

The  men  endeavored  by  shouting,  blowing  the  fog-horn, 
etc.,  to  attract  the  attention  of  the  steamer;  and  the  helms- 
man, rushing  aft,  found  the  Captain — who  had  been  aroused 
by  the  noise— -at  the  wheel  with  the  helm  hard-a-port. 

The  collision  occurred  a  few  seconds  afterwards,  and^was 
in  fact  inevitable  from  the  moment  the  steamer  was  first  dis- 
covered by  the  schooner. 

It  is  not  denied  that  the  schooner  was  provided  with  lights, 
set  and  burning  as  requitred  by  law.  It  is  also  in  proof  that 
a  fog-horn  was  blown  at  short  intervals  for  about  twenty  or 
thirty  minutes  previous  to  the  collision. 

The  failure  of  the  schooner  not  sooner  to  discover  the 
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steamer  is  accounted  for  by  the  circumstance  that  a  dense 
fog  prevailed  which  rendered  it  impossible  to  do  so.  On 
this  point  the  testimony  is  irreconcilably  conflicting,  not 
merely  because  the  claimants'  witnesses  deny  that  a  fog  pre- 
vailed— although  they  admit  that  the  night  was  very  dark, 
that  the  sky  was  ''clouded"  and  overcast,  and  that  it  was 
"smokey" — but  because,  if  the  second  mate  is  to  be  cred- 
ited, the  schooner  was  first  seen  by  him  at  a  distance,  he 
**  can  safely  say,"  of  one  and  a  half  or  two  miles.  Her  green 
light  was  also  seen  by  Meihan,  the  watchman,  as  he  says,  at 
the  distance  of  700  yards. 

The  schooner  was  struck  near  her  forward  rigging  on  the 

{>ort  side,  and,  swinging  around  under  the  force  of  the  blow, 
ell  alongside  of  the  steamer  on  her  starboard  side.  No 
effort  was  spared  to  rescue  her  crew  and  passengers,  and 
they  were  all,  though  with  imminent  peril  to  one  of  them, 
transferred  to  the  steamer.  The  steamer  lay  near  the  schooner 
some  three-quarters  of  an  hour  or  fifty  minutes,  when  the 
master  of  the  steamer,  observing  that  the  schooner  had  fallen 
over  on  her  side,  with  her  sails  in  the  water,  abandoned  all 
hope  of  saving  her  and  proceeded  on  his  voyage. 

The  evidence  in  the  case  is  very  voluminous.  Much  of  it, 
however,  relates  to  matters  comparatively  immaterial,  and 
much  of  it  to  matters  so  clearly  established  by  proof  as  to 
obviate  the  necessity  of  a  critical  comparison  and  analysis. 

The  case  may  almost  be  determined  on  the  testimony  of 
one  witness — Mr.  Douglas,  the  second  mate,  the  officer  of  the 
deck  at  the  time  of  the  collision — and  by  applying  to  the  facts 
as  stated  by  him  a  few  well  settled  and  familiar  rules  of  law. 

Mr.  Douglas  testifies  that  when  he  first  saw  the  schooner 
he  was  standing  about  twenty  feet  from  the  stern  of  the 
steamer,  forward  of  the  standard  compass.  He  had  relieved 
and  taken  the  place  of  the  regular  look-out,  and  given  him 
pertQission  to  go  below  to  get  some  coffee. 

He  first  saw  the  vessel,  but  not  her  lights,  at  the  distance 
of  one  and  a  half  or  two  miles.  She  then  bore  about  one 
point  or  a  little  better  on  his  starboard  bow ;  two  or  three 
minutes  later  he  saw  the  schooner's  green  or  starboard  lights. 
He  t^en  gave  orders  to  the  quartermaster  to  starboard  the 
helm,  and  the  vessel  went  off  about  two  points  towards 
the  shore.  This  he  verified  by  the  compass,  but  **  thought," 
he  says,  ''that  the  course  of  the  vessel  was  not  altered  quite 
fast  enough."  He  does  not  appear,  however,  to  have  acted 
on  that  impression  by  repeating  his  o;:der  to  the  helmsman. 

At  the  time  this  change  in  the  steamer's  course  was  made, 
the  schooner  was  distant  about  a  mile. 
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The  account  given  by  Mr.  Douglas  of  the  succeeding  oc- 
currances  is  obscure  and  inconsistent. 

On  his  direct  examination  he  states  that,  after  changing 
his  course  two  points,  as  above  described,  he  '^thought  he 
instantly  saw  two  lights."  He  **  then  walked  aft  about  'ten 
feet  beyond  the  pilot-house,  and  notified  the  quarter- 
master that  he  had  lost  the  appearance  of  the  lights — to  look 
out.'  He  answered  me,  *yei^,  sir.'  "  I  then  walked  for- 
ward to  the  compass  and  looked  at  the  compass  again,  and 
looked  out  for  them  again,  and  I  saw  they  were  coming  very 
near,  and  I  then  ordered  him  .to  stop;  seeing  theredli^ht, 
the  flame,  I  ordered  him  to  stop  her;  I  then  ordered  nim 
to  blow  the  whistle,  and  he  blew  the  whistle;  I  then  or- 
dered him  to  put  his  helm  hard-a-starboard;  I  ordered 
him  to  blow  tne  whistle  to  alarm  the  people,  /or  Ihiew 
t/iere  would  be  a  collision  then.^^ 

On  his  cross-examination,  in  reply  to  an  inquiry  how  long 
after  he  saw  the  green  light  both  lights  came  in  view,  he 
says,  **That  was  instantaneous — probablv  two  or  three  min- 
utes after.  It  teas  so  instantaneous  that  it  con/used  me.  That 
was  when  I  ordered  the  quartermaster  to  look  out — t/iat  he 
was  changing  his  course.'^ 

The  schooner  was  then,  he  says,  probably  half  a  mile  or 
three-quarters  of  a  mile  off. 

The  two  lights  were  in  sight  about  half  a  minute.  He 
then  went  aft  to  warn  the  quartermaster,  and  on  his  return 
only  the  red  light  was  visible. 

ihe  schooner  was  then  *' close  aboard,  probably  250  yards 
off."  It  was  then  that  he  gave  orders  to  stop  and  to  put  the 
helm  hard-a-starboard.  The  helm  up  to  this  moment  had 
remained  as  he  had  first  ordered — viz.,  two  or  three  spokes 
to  starboard.  In  a  subsequent  part  of  his  deposition  the 
witness  admits  that,  when  he  gave  the  order  to  stop,  the 
schooner  was  within  250  feet  of  tne  steamer.  He  also  states 
that  the  collision  occurred  almost  instantly  on  his  return 
from  the  pilot-house,  and  that  the  time  during  which  the 
schooner  was  not  under  his  observation  was  about  three 
minutes.  He  subsequently  says  that  on  reflection  he  is  in- 
clined to  think  he  has  overestimated  this  interval. 

The  above  is  the  substance  of  Mr.  Douglas'  testimony, 
expressed  in  his  own  language. 

Assuming  his  account  to  be  in  all  respects  accurate,  there 
can  be  no  doubt  that  the  steamer  we^  in  fault. 

A  vessel  is  descried  at  the  distance  of  one  and  a  half  or 
two  miles;  she  is  run  down  by  a  steamer  which  had,  by 
stopping,  backing,  or  changing  her  helm,  absolute  control  of 
her  movements. 
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It  is  apparent  from  Mr.  Douglas'  narrative  that,  with  the 
exception  of  starboarding  the  helm  two  spokes,  nothing  was 
done  by  the  steamer  to  warn  the  approaching  vessel,  or  to 
avert  the  disaster.  The  testimony  clearly  snows  that  the 
blowing  of  the  steamer's  whistle,  the  stopping  of  the  vessel, 
and  the  putting  the  helm  hard-a-starboard  all  took  place  too 
late  to  be  of  service  and  when  the  collision  was  inevitable. 

When  the  look-out  was  permitted  to  go  below,  he  was  not 
relieved  by  another  of  the  crew.  The  officer  of  the  deck 
undertook  to  act  as  his  substitute.  So  negligently  did  he  per- 
form his  self-imposed  duties,  or  rather  so  negligently  did  he 
attempt  to  discharge  the  duties  of  look-out  and  an  officer  of 
the  deck  at  the  same  time,  that  he  deserts  his  post,  goes  to 
the  pilot-house,  and  only  regains  his  station  (after  an  ab- 
sence of,  as  at  first  stated  by  him,  three  minutes)  at  the  mo- 
ment of  the  collision.  At  the  speed  at  which  the  vessels 
were  approaching  each  other,  more  than  half  a  mile  of  the 
interval  between  them  would  be  traversed  in  that  time. 

The  absence  of  a  competent  look-out  is  of  itself  a  circum- 
stance strongly  condemnatory,  and  clear  and  satisfactory 
proof  will  be  exacted  that  the  misfortune  encountered  was 
not  attributable  to  her  misconduct  in  that  particular.  (The 
Alabama  and  the  Gamecock,  1  Bened.  489-490;  the  Arm- 
strong, Brown's  Adve.  135;  the  Balavret,  9  Moore,  P.  C.  C. 
300-1;  the  Blossom,  01c.  194;  the  Colorado,  1  Otto,  694- 
699;  the  Europa,  2  E.  L.  and  Eq.  563-4;  the  Farragut,  10 
Wall.  337;  the  Genesee  Chief,  12  How.  462-3:  the  lona,  2 
Mar.  L.  Cas.  133;  the  Javer,  14  Blatchf .  629-30;  Killaver 
vs.  The  Eris,  3  Cleff.  461 ;  the  Londonderry,  4  Not.  Cas. 
Sep.  41-6;  the  Northern  Indiana,  3  Blachf.  104;  the  Sea 
Gull,  23  Wall.  174r-7;  the  New  Orleans,  8  Bened.  103-4-6; 
Ward  vs.  The  Ogdensburg,  5  Mc.  L.  633-4-6-6.) 

Nor  will  the  captain  or  officer  of  the  deck  be  accepted  as 
competent  look-outs.  (Chamberlain  vs.  Ward,  21  How.  570; 
the  Comet,  9  Blatchf.  327 ;  the  Northern  Indiana,  3  Blatchf. 
106-7;  the  Ottawa,  3  Wall.  273.)  Nor  the  pilot  and  hebns- 
man.  (Alabama  and  Gamecock,  1  Bened.  4o3;  the  Genesee 
Chief,  12  How.  463;  the  Ottawa,  3  Wall.  273;  Eusk  vs.  The 
Freestone,  2  Bond.  241;  West.  Ins.  Co.  vs.  Goody  Friends, 
2  Bond.  473.)  Nor  the  steward  and  passengers.  (The* Grat- 
itude, 3  Bened.  110;  McGrew  vs.  The  Melnotte,  1  Bond. 
468-9;  Amoskeag  Co.  vs.  The  J.  Adams,  1  Cliff.  410.) 

The  want  of  a  lookout  is  not  excusable  because  all  bands 
are  called  to  haul  in  a  damaged  mainsail,  or  to  reef  sails,  or 
to  haul  down  the  flying  jib,  or  to  stow'the  anchor,  or  by  a 
custom  for  all  the  ship's  company  to  stand  look-out  the  first 
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day  of  the  voyage.  (Whilridge  vs.  Dill,  23  How.  463;  the 
Catherine  vs.  Deckinson,  17  How.  177;  Thorp  vs.  Hammond, 
12  Wall.  414;  the  H.  P.  Baldwin,  Brown's  Adv.  309;  the 
liady  Franklin,  2  Low.  222;  Shages  vs.  The  Mazeppa,  9  N. 
T.  Leg.  Obs.  329-30. 

The  authorities  1  have  cited  sufficiently  illustrate  the  in- 
flexible rigor  with  which  the  rule  which  requires  a  competent 
look-out  to  be  stationed,  and  that  he  be  vigilant  and  unre- 
mitting in  the  discharge  of  his  duty  is  enforced. 

"  when  strong  evidence  in  a  case  of  collision  tends  to 
show  that  the  catastrophe  was  owing  to  the  failure  of  the 
look-out  of  the  libeled  vessel  to  attend  to  his  duty,  every 
doubt  as  to  the  performance  of  the  duty,  and  the  effect  of 
non-performance  should  be  resolved  against  the  vessel 
sougnt  to  be  inculpated  until  she  vindicates  herself  by  tes- 
timony conclusive  to  the  contrary."  (The  A^riadne,  13 
Wall.  475.) 

The  proof  in  the  case  at  bar  brings  it  fully  within  the 
principles  thus  laid  down  by  the  Supreme  Court.  But  it  is 
not  merely  that  the  second  mate  dismissed  the  look-out  and 
assumed  the  discharge  of  his  duties,  and  that  he  left  his 
post  and  was  absent  during  several  critical  minutes  while 
there  was  yet  time  to  avert  the  disaster,  but,  by  his  own 
showing,  he  sees  a  vessel  approaching  nearly  bows  on,  at  the 
distance  of  one  and  a  half  or  two  miles;  he  sees  her,  as 
he  says,  change  lier  course  ut  the  distance  of  one-half  or 
three-fourths  of  a  mile,  and  yet,  up  to  the  moment  of  the 
collision,  takes  none  of  the  precautions,  such  as  stopping, 
slowing,  blowing  his  whistle,  etc:,  enjoined  by  law  and  dic- 
tated by  common  prudence. 

On  the  contrary,  the  starboarding  (which  might  have  been 
proper  if,  as  he  says,  he  first  saw  her  green  light)  is  persisted 
in  after  the  red  light  became  visible,  and  when  there  was 
ample  room,  by  porting  his  helm,  to  pass  under  the  stem  or 
on  the  port  side  of  the  schooner,  or  by  stopping  and  back- 
ingto  have  avoided  all  possibility  of  disaster. 

The  steamer  bein^  thus  found  to  be  clearly  in  fault,  it  re- 
mains to  consider  wnether  the  schooner,  by  any  fault  on  her 
part,  contributed  to  the  disaster. 

It  is  intimated,  though  not  directly  charged,  by  Mr. 
Douglas  that  the  cause  of  the  accident  was  tne  change  by 
the  schooner  of  her  course  so  that  she  ran  directly  across 
the  bows  of  the  steamer. 

This  defense  is  characterized  by  Mr.  J.  Grier as  ''a  stereo- 
typed excuse  usually  resorted  to  for  the  pui*pose  of  justi- 
fying a  careless  collision;  it  is  always  improbable  and 
generally  false.'*     (23  How.  291.) 
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The  only  evidence  tending  to  show  that  the  schooner  made 
the  change  in  her  course  imputed  to  her,  is  the  statement  of 
Mr.  Douglas  that  he  first  saw  her  green  light  alone.  To  ac- 
cept this  statement,  we  must  disbelieve  the  evidence  of  those 
on  board  the  schooner;  we  must  also  reject  the  inferences 
which  may  naturally  and  safely  be  drawn  from  facts  which 
are  not  fairly  open  to  dispute. 

The  schooner  was  beating  up  the  coast  against  a  N.  N.  W. 
wind.     She  was  close  hauled  to  the  wind  on  her  port  tack. 

The  steamer  was  coming  down  the  coast  heading  nearly 
south.  If,  as  the  second  mate  testifies,  she  was  one  point 
on  his  starboard  bow,  the  green  light  would  probably  not  be 
visible  to  him — certainly  not  her  green  light  alone. 

There  is  not  the  slightest  reason  to  suppose  that  she  went 
about  and  was  put  on  the  other  tack.  Her  helmsman  and 
look-out  both  testify  that  she  was  standing  towards  the  land. 
The  latter  had  been  cautioned  by  the  mate  to  look  out  for 
the  shore,  and  the  noise  of  the  steamer's  paddles  was  at  first 
mistaken  by  both  of  them  for  the  sound  of  breakers  on  the 
beach.  This  circumstance,  which  it  is  impossible  to  suppose 
they  have  invented,  appears  conclusively  to  show  that  they 
were  in  fact  on  the  port  tack,  heading  in-shore,  and  that  the 
vessel  had  not  gone  about  so  as  to  present  her  green  or  star- 
board light  to  the  approaching  steamer.  No  necessity  or 
convenience  of  navigation  is  suggested  which  could  have  in- 
duced the  schooner  when  sailing  on  the  wind  to  luff  up  so  ns 
to  expose  her  green  light  alone  to  a  vessel  approaching  her 
from  an  opposite  direction;  and  I  see  no  reason  for  discred- 
iting, on  the  faith  of  Mr.  Douglas'  unsupported  statement, 
thepositive  testimony  of  those  on  board  of  her. 

With  regard  to  the  weather,  the  testimony  is,  as  has  been 
observed,  conflicting.  All  a^ee  that  the  night  was  cloudy 
and  dark.  The  claimants'  witnesses  deny  that  it  was  foggy. 
Two  circumstances,  however,  lead  me  to  the  conclusion  tJ^kt 
in  this  thev  are  mistaken. 

1.  The  met,  which  is  uncontradicted,  that  some  time  be- 
fore the  accident  the  fog-horn  was  passed  by  the  man  at  the 
wheel  of  the  schooner  to  the  look-out,  and  was  blown  at  short 
intervals  up  to  the  moment  of  the  collision.  That  at  the 
time  of  the  collision  it  was  sounded  and  heard  on  board  the 
steamer  is  not  denied.  The  weather,  therefore,  must  have 
been  such  as  to  suggest  to  the  crew  of  the  schooner  the  pro- 
priety of  its  use. 

2.  A  fog  did  in  fact  set  in  after  the'  collision.  It  was  of 
short  duration ;  but  the  line  which  led  from  the  steam  whis- 
tle forward  to  the  look-out's  station  was  adjusted,  and  the 
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whistie  was  sounded  some  half  a  dozen  times,  a  short  time 
after  the  collision. 

This,  though  it  does  not  prove,  makes  it  probable  that  sim- 
ilar weather  prevailed  before  the  collision. 

The  supposition  that  owing  to  the  fog  the  second  mate  of 
the  steamer  failed  to  observe  the  schooner  until  she  was  close 
aboard  of  her,  is  the  more  natural,  and  indeed  more  charit- 
able, explanation  of  the  occurrence;  for  it  relieves  Mr.  Doug- 
lass of  the  imputation  of  ^oss  and  almost  unaccountable 
negligence  to  which  otherwise  he  would  be  obnoxious.  It 
does  not,  however,  acquit  the  steamer;  for  it  was  her  plain 
dutv  to  moderate  her  speed  and  to  blow  her  steam  whistle, 
both  of  which  precautions  she  utterly  neglected. 

A  decree  will  be  entered  in  favor  of  the  libelants,  and  an 
order  of  reference  to  take  proofs  as  to  the  damage. 


First  Judicial  District 


Territory  of  Dakota. 


THE  GOLDEN  TEREA  MINING  COMPANY 

vs. 

ALFBED  J.  C.  MAHLER  et  al. 

A.  M,  HiUkoiise,  Corson  dt  TJiomas,  Clagett  &  Dixov,  Atwood 
&  Romans^  for  plaintiff. 

McLaughlin  &  Steele  and  Harry  L  ThornfoVj  for  defend- 
ants. 

By  the  Cotjrt  : 

In  addition  to  the  formal  findings  of  fact  and  conclusions 
of  law  filed  in  this  case,  I  have  deemed  it  not  unadvisable 
to  present  my  views  of  some  of  the  more  important  ques- 
tions, both  of  fact  and  law,  involved,  somewhat  more  at 
length  than  is  necessary  or  appropriate  in  such  formal  find- 
ings. The  absorbing  character  of  my  oflicial  duties  since  the 
trial  has  precluded  an  earlier  determination  of  this  case. 
Counsel  are  aware  that  until  the  fire  in  Deadwood,  which 
occurred  on  the  26th  of  September,  I  was  daily,  constantly, 
engaged  in  the  trial  of  causes  in  this  and  in  the  United 
States  Court  at  Rapid,  many  of  them  of  importance,  requir- 
ing my  whole  attention,  and  that  since  the  fire  the  time 
that  I  could  devote  to  any  one  case  has  been  very  limited. 
I  desired  that  my  decision  should  at  least  be  the  result  of 
mature  consideration,  both  because  of  the  impoi-tance  of  the 
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particular  case  and  of  the  novelty  of  some  of  the  qaestions 
involved. 

The  action  was  tried  in  July  at  the  February  additional 
term  of  this  Court,  and  consumed  nearly  four  weeks,  the  tes- 
timony taken  covering  more  than  five  thousand  pages.  I  had 
the  benefit  of  the  learning  and  ability,  not  only  of  the  experi- 
enced local  counsel  engaged,  but  also  of  able  and  distin- 
guished gentlemen  from  the  States  of  California  and  Nevada, 
whose  large  and  varied  experience  in  mining  litigation  ren- 
dered them  capable  of  affording  me  gi*eat  assistance. 

This  action  is  brought  by  the  Golden  Terra  Mining  Com- 
pany, a  corj>oration  organized  under  the  laws  of  California, 
transacting  business  and  holding  property  in  this  Territory, 
against  the  defendants,  Alfred  J.  C.  Mahler  and  others,  to 
recover  about  two  hundred  by  one  hmidred  and  fifty  feet  of 
what  i8  known  as  the  Golden  Terry  Extension  mining  claim, 
the  plaintiff  claiming  by  virtue  of  its  ownership  of  what  is 
known  as  the  Ophir  mining  claim,  which  overlaps  and  in- 
cludes a  part  of  the  Golden  Terry  Extension.  The  suit  is  in 
the  nature  of  an  action  to  quiet  the  title  and  for  an  injunc- 
tion. The  defendants  are  engaged  in  working  the  ore  at  the 
upper  level,  and  the  plaintiff  is  engaged  in  working  the  ore 
from  the  same  vein  or  ledge,  at  a  lower  level.  The  answer 
of  the  defendants,  besides  being  a  specific  denial  of  the  alle- 
gations in  the  complaint,  also  contains  affirmative  allegations 
and  a  prayer  for  affirmative  relief. 

It  is  unnecessary  to  state  the  issues  in  this  decision,  as  the 
facts  recited  will  bo  sufficient  to  illustrate  the  questions  I  am 
required  to  pass  upon. 

The  first  question  I  propose  to  consider  arises  upon  the 
foUowing  facts,  which  are  substantially  undisputed :  On  the 
21st  day  of  February,  1876,  Fred  Manuel,  C.  X.  Harris,  and 
Alex.  Engh,  citizeDs  of  the  United  States,  and  otherwise 
qualified  thereunto,  on  Bobtail  Gulch,  in  what  afterward  be- 
came the  Whitewood  Quartz  Mining  District,  in  Lawrence 
County,  discovered  a  lode  or  vein  of  gold-bearing  quartz 
rock  in  place,  and  proceeded  to  locate  the  same  under  the 
mineral  land  laws  of  the  United  States. 

They  located,  claimed,  and  staked  a  parcel  of  land,  embrac- 
ing the  discovery,  seven  hundred  and  nf ty  feet  northwesterly, 
seven  hundred  and  fifty  feet  southeasterly,  and  one  hundred 
and  fifty  feet  each  side  from  the  point  of  discovery — ^and 
named  their  claim  the  Golden  Terra  Lode.  The  locators  in 
all  respects  conformed  to,  and  complied  with,  the  laws  of 
the  United  States,  of  the  Territory,  and  the  local  rules  and 
regulations,  governing  the  possessory  rights  to  such  mining 
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claims,  and  they  and  their  grantees  have  at  all  times  since 
been  in  the  actual,  peaceable  possession  of  said  Golden 
Terra  mining  claim,  claiming  it  under  and  bj  virtue  of  such 
original  location,  and  at  no  time  has  there  been  any  aban- 
donment of  such  location,  actual  or  intended,  or  of  any  portion 
thereof  (save  a  few  feet  on  the  southerly  end,  when  upon  a 
survey  it  was  found  they  had  more  than  fifteen  hundred  feet 
in  length,  included  within  the  boundary  stakes);  but  all  the 
time,  from  the  first  location  to  the  commencement  of  this 
axstion,  the  said  Golden  Terra  mining  claim  has  been  a^  valid 
and  subsisting  location,  so  far  as  it  could  be  made  such, 
under  the  laws  of  Congress. 

Subsequent  to  the  21st  day  of  Februair,  1876,  and  prior 
to  the  7th  day  of  June,  1876,  the  said  C.  A.  Harris  sold  and 
transferred  to  Moses  Manuel  and  H.  C.  Harney  all  his  right 
and  interest  in  the  said  Golden  Terra  mining  claim,  and 
they,  Fred.  Manuel,  Moses  Manuel,  H.  C.  Harney  and  Alex. 
ISngh,  became  and  were  the  owners  of  said  claim,  and  in  the 
actual  possession  thereof,  claiming  the  same  for  their  own. 

On  tne  7th  day  of  June,  1876,  while  they  were  in  the  pos- 
session, and  claiming  the  Golden  Terra  mining  claim,  Har- 
ney, Engh,  and  the  Manuels  made  what  at  that  time  they 
supposed  was  a  discovery  of  another  vein  or  lode  of  gold- 
bearing  quartz  rock  in  place,  about  three  hundred  and  fifty 
feet  southerly,  from  the  first  discovery,  and  within  the  limits 
of  what  was  then,  and  has  ever  since  been,  claimed  by  them 
and  their  successors  in  interest  as  the  Golden  Terra  mining 
claim.  Subsequent  developments  have  determined  beyond 
doubt,  that  such  supposed  new  discovery  was  upon  the  same 
vein  and  body  of  ore  as  the  first,  and  upon  which  the  Terra 
location  had  been  predicated.  Upon  the  making  of  such 
supposed  new^  discovery,  without  abandoning,  or  intending  to 
abandon,  any  portion  of  the  Golden  Teri'a  location,  the  parties 
put  up  a  discovery  notice,  claiming  seven  hundred  and  fifty 
feet  northwesterly,  seven  hundred  and  fifty  feet  southeasterly, 
and  one  hundred  and  fifty  feet  on  each  side  from  the  point 
of  discovery,  and  otherwise  conformed  to  and  complied  with 
the  laws  of  Congress  and  the  local  laws,  rules,  and  regulations 
governing  possessory  titles  to  such  mineral  lands. 

This  second  location  they  named  the  Ophir.  It  will  be 
seen  by  an  examination  of  the  plats  on  file  in  this  case,  that 
the  Ophir  is  nearly  all  included  within  the  exterior  bounda- 
ries of  the  Golden  Terra  claim,  leaving  outside  of  such 
boundaries  a  strip  along  the  westerly  side  of  the  Terra, 
about  sixty  feet  by  eleven  hundred  and  fifty  feet,  and  upon  the 
south  and  southwest  a  parcel  of  about  three  hunm-ed  by 
three  hundred  and  fifty  feet. 
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It  is  with  regard  to  a  part  of  this  last  named  parcel  extend- 
ing bej^rond  the  southerly  end  line  of  the  Golden  Terra, 
that  this  controversy  has  arisen.  No  other  discovery  and  no 
discoveiT  of  a  vein  in  the  Ophir,  outside  of  the  limits  of  the 
Golden  Terra,  was  made,  and  no  work  was  done  or  improve- 
ments made,  until  after  the  defendant's  rights  had  accrued. 

On  the  27th,  day  of  January,  1877,  the  locators  and  owners 
of  the  Golden  Terra  and  Ophir  sold  and  transferred  their 
rights  and  interests  therein  to  Thomas  F.  Durbin  and  John 
W.  Bailey,  by  deed,  describing  them  in  this  manner  :  "A 
certain  gold-bearing  lode  lying  and  being  between  the  north 
fork  of  Gold-run  and  Dead  wood  Creek,  und  crossing  Bobtail 
Gulch  on  placer  claim  number  fourteen  (14),  and  known  as 
the  Golden  Terra  Lode,  as  the  same  appears  on  the  records 
in  the  office  of  the  Eecorder  of  the  TV  hitewood  Quartz  Min- 
ing District.  Also  a  certain  gold-bearing  lode  running 
paallel  to  and  about  one  hundred  feet  from,  and  southwest 
of  the  aforesaid  Golden  Terra  Lode,  as  appears  of  record  in 
the  Becorder's  office  aforesaid." 

I  have  gi^ven  this  description  at  length,  because  while  it  is 
very  indefinite  as  to  the  Ophir,  I  have  admitted  against  de- 
fendant's objection,  and  considered,  evidence  tending  to 
show  it  was  the  Ophir  that  was  intended  to  be  conveved 
in  this  instrument,  and  treat  it  as  a  conveyance  of  the  Ophir, 
and  because  I  propose  to  consider  further  along  the  eflfect  ojf 
such  description.  For  the  purpose  of  further  enforcing  the 
view  I  have  taken,  that  at  no  time  was  there  an  abandonment, 
or  intended  abandonment,  of  the  Golden  Terra  location,  or 
any  portion  of  it,  or  that  any  portion  of  it  was  intended 
to  be  included  within  the  Ophir,  I  add,  the  above  named 
grantees,  Bailey  and  Durbin,  in  June  and  July,  1877,  after 
they  had  purchased,  caused  a  survey  of  the  Ophir  to  be 
made  and  m  that  survey  caused  the  exterior  lines  of  the  Ophir 
to  be  run  only  to  the  lines  of  the  Golden  Terra,  thus  actu- 
ally excluding  in  that  survey  any  part  of  the  Golden  Terra. 

I  have,  I  think,  stated  sufficient  facts  to  present  the  ques- 
tion which  meets  us  at  the  threshhold  of  this  case — Can  a 
legal  and  valid  location  be  made,  predicated  upon  a  dis- 
covery of  the  existence  of  the  same  vein  already  discovered 
at  another  place,  within  the  limits  of  a  valid  and  subsisting 
location,  without  an  abandonment  of  any  portion  of  such  sub* 
sisting  location  ?  It  is  urged  by  the  defendant's  counsel,  that 
inasmuch  as  the  Ophir  discovery  was  within  the  limits  of  the 
Golden  Terra  mining  claim  and  upon  the  same  vein,  and  the 
attempted  location  was  made  by  the  then  owners  of  the 
Golden  Terra  without  abandonment  of  any  portion  of  the  first 
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location  at  that  time,  or  since,  that  such  alleged  discovery 
was  not  a  discovery  of  a  vein  at  all,  but  a  mere  development 
of  one  already  discovered,  and  that  a  location  predicated 
thereon  gave  them  no  additional  rights;  a  further  argument 
urged  being  that  to  hold  such  a  location  valid  would  in  effect 
be  nullifying  the  act  of  Congress  limiting  mining  claims  to 
fifteen  hundred  feet  along  the  vein  or  lode,  and  to  such 
width  not  less  than  twenty-five  feet,  nor  more  than  three 
hundred  feet,  on  either  side  of  the  middle  of  the  vein,  as  the 
local  laws,  rules,  and  regulations  should  provide,  and  would 
allow  parties  to  make  locations  indefinite  in  length  and 
width,  predicated  upon  what  is  practically  one  discovery. 

It  is  as  confidently  urged  by  the  plaintiff's  counsel,  tliat  in- 
asmuch as  the  law  of  Congress  does  not  limit  the  number  of 
cJaims  which  any  person  or  a  number  of  persons  may  take  on 
any  lode,  or  in  any  district,  that  it  is  competent  to  base  as 
many  locations  upon  one  discovery,  or  upon  any  number  of 
discoveries,  witiiin  an  already  subsisting  location,  as  may  be 
desired,  the  only  condition  being  the  otherwise  compliance 
with  the  law  in  marking  the  suHace  boundaries,  doing  the 
requisite  amount  of  work,  etc. 

Which  of  these  propositions  is  the  correct  one? 

Is  there  anything  in  the  law  of  Congress  or  the  local  laws, 
rules,  or  regulations,  preventing  as  many  valid  locations  being 
made  as  a  party  may  desire,  predicated  upon  one  discovery 
or  several  discoveries,  so  called,  of  the  same  vein,  within  the 
limits  of  the  first,  and  yet  subsisting  location,  and  this  with- 
out any  abandonment,  actual  or  intended,  at  the  time,  or 
subsequent,  of  the  first  location  ? 

It  was  after  much  hesitancy  that  I  was  able  to  come  to  a 
conclusion  satisfactory  to  myself  upon  this  question,  and 
after  careful  consideration  and  thought.  Plausible  and  at 
first  view  almost  conclusive  reasons  can  be,  and  upon  the 
argument  were,  urged  upon  either  side.  Counsel  were 
unable  to  call  my  attention  to  a  single  adjudicated  case  or 
opinion,  from  any  source,  that  could  serve  as  a  precedent,  or 
even  as  an  illustration.  It  would  seem  that,  if  tnere  was  any- 
thing in  the  proposition,  it  should  have  been  the  subject  of 
judicial  examination  somewhere,  but  I  was  assured  that  the 
litigation  in  the  older  mining  districts  of  the  country  arising 
upon  the  validity  of  mining  locations  was  with  regard  to  loca- 
tions made  prior  to  the  acts  of  Congress  of  1872,  and  of 
course  no  such  question  would  be  likely  to  arise  under  the 
former  laws,  or  under  the  local  rules  ana  regulations  in  force 
before  there  was  any  law  of  Congress  upon  the  subject. 

Before  addressing  myself  to  this  question,  I  desire  to  call 


410  The  Pacific  Coast  Law  Journal. 

attention  to  some  further  facts  which  appeared  in  the  evi- 
dence, which  may  serve  to  illustrate  the  reason  for  this 
anomallj  in  the  making  of  mining  locations,  as  this  certainly 
was.  It  appeared  from  the  evidence  that  the  parties  making 
the  location  of  the  Ophir  were  conversant  witn  the  law  as  it 
stood  prior  to  1872,  allowing  the  location  of  but  one  vein, 
and  surface  ground  suiScient  for  the  convenient  working  of 
the  same,  in  the  same  location,  and  did  not  understand  that 
their  Golden  Terra  location  would  include  and  give  them 
title  to  all  other  veins,  the  top  or  apex  of  which  lay  within 
the  side  lines  of  their  Golden  Terra  claim,  as  would  be  the 
case  by  the  law  of  1872;  hence  they  made  this  location  of  the 
Ophir,  supposing  it  to  be  a  parallel  vein,  for  the  protection, 
as  they  termed  it,  of  their  Golden  Terra  vein.  This  is  fur- 
ther snown  and  enforced  by  the  description  contained  in  the 
deed  to  Durbin  and  Bailey,  wherein,  after  describing  the 
Golden  Terra  as  a  lode  and  not  as  a  location  or  mining  claim, 
and  its  situation,  they  add,  ''also  a  certain  gold-bearing  lode, 
running  parallel  to  and  about  one  hundred  feet  from  and 
southwest  of  the  aforesaid  Golden  Terra  Lode."  These  de- 
scriptions and  their  actions  in  thus  locating  the  Ophir  were 
perfectly  consistent  with  the  laws  relating  to  similar  loca- 
tions in  force  prior  to  1872.  But  the  Ophir  claim  did  not 
run  parallel  to  and  about  one  hundred  feet  from  the  Golden 
Terra  mining  claim.  Parts  of  both  were  included  in  the 
same  boundaries  and  the  rest  adjoined.  Probably  the  loca- 
tors were  old  miners  or  had  learned  from  old  miners  conver- 
sant with  the  former  laws,  but  not  with  the  present.  '  How- 
ever, I  propose  to  consider  this  question  from  the  standpoint 
of  the  legal  effect  of  their  acts,  and  not  from  what  may  have 
been  the  intention  or  inferred  intention  of  the  parties. 

In  determining  the  validity  or  invalidity  of  a  location  made 
under  the  circumstances  of  the  Ophir,  in  view  of  the  law  as 
it  was  at  the  time  of  these  locations  of  the  Golden  Terra  and 
Ophir,  I  have  first  to  determine,  what  lands  and  property 
does  the  second  location  give  the  party  the  possessory 
right  to  ?  I  use  the  term  lands,  for  in  the  law  of  1872,  in- 
corporated into  the  U.  S.  Revised  Statutes,  it  is  the  land 
containing  valuable  mineral  deposits  that  is  subject  to  occu- 
pation and  purchase;  it  is  the  land  to  which  the  title  is  ac- 
quired by  the  proceedings  specified  in  section  2325.  What 
does  such  a  location  as  the  Ophir  include?  After  as  much 
thought  as  I  have  been  able  to  give  to  this  case,  I  have  con- 
cluded to  hold,  and  do  hold,  that  it  includes  only  so  much  of 
the  desciibed  claim  as  is  exclusive  of  the  Golden  Terra  ex* 
terior  boundaries.     Two  valid  and  subsisting,  perfect  and 
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complete  locations  cannot  exist,  covering  the  same  ground  at 
the  same  time.  While  the  first  exists,  all  the  rights  possible 
for  the  party  to  acquire,  under  the  law,  he  already  possesses 
by  the  first  location.  The  second  cannot  give  him  any  other 
or  additional  rights.  His  title  to  that  portion  of  the  first, 
included  in  the  second  location,  is  in  no  way  strengthened  by 
such  second  location  so  long  as  the  first  exists  complete  in 
itself. 

Let  me  illustrate:  Supposing,  instead  of  the  possessory 
title  inuring  to  him  by  virtue  of  his  own  acts,  under  the  law, 
as  it  now  does,  the  title,  both  possessory  and  otherwise,  came 
to  the  locator  by  deed  from  toe  Government,  and  the  taking 
effect  of  the  grant  was  the  inception  of  the  title,  would  a  sec- 
ond deed  give  him  any  additional  title  or  right  ? 

Supposing  these  locators  had  received  from  the  United 
States  a  patent  to  the  Golden  Terra  mining  claim,  and  after- 
ward to  the  Ophir,  would  the  patent,  granting  that  portion 
of  the  Ophir  included  within  the  Golden  Terra,  have  given 
them  any  further  or  higher  title?  Manifestly  not.  Such  por- 
tion of  the  second  grant  would  have  been  simply  an  idle  act, 
a  void  grant,  for  the  United  States  would  have  had  therein 
nothing  to  convey.  Their  having  acquired  by  the  first  loca- 
tion all  the  possessory  rights  which  the  law  could  give  them 
to  the  land  and  mineral  deposits  therein,  included  within  the 
limits  of  the  Golden  Terra  mining  claim,  by  the  second  loca- 
tion, inchiding  a  portion  of  the  first,  these  locators  acquired 
no  further  rights  to  that  portion  included  within  the  first. 
Therefore  I  think  the  legal  effect  of  the  Ophir  location  was 
to  include  no  more  of  the  lands  and  mineral  deposts  therein 
than  was  included  within  the  exterior  limits  of  that  location, 
outside  of  the  exterior  boundaries  of  the  Golden  Terra  mining 
claim. 

Having  arrived  at  that  conclusion,  I  am  further  of  the 
opinion,  and  so  hold,  that  the  spirit  and  intent  of  the  act  of 
Congress  is  to  require  as  a  condition  precedent  to  a  location 
of  a  mining  claim,  that  a  discovery  of  a  vein,  bearing  valu- 
able minerals,  shall  first  be  made  within  the  limits  of  such 
location,  independent  of  any  other  subsisting  and  valid  loca- 
tion. It  is  the  unappropriated  public  lands,  the  lands  be- 
lon^ng  to  the  United  States,  in  which  valuable  mineral  de- 
posits are  found,  that  are  open  to  exploration,  occupation, 
and  purchase.  It  is  upon  such  lands  mining  claims  can  be 
located,  and  in  such  lands  a  vein  must  be  first  discovered. 

Again,  the  maximum  area  of  a  mining  claim  is  fixed  by  the 
law  of  Congress  at  fifteen  hundred  feet  along  the  vein  orlode, 
and  six  hundred  feet  in  width,  subject  to  a  lesser  limit,  to  be 
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fixed  by  the  local  laws,  not  less  than  fifty  feet  in  width.  If 
one  discovery  can  serve  to  authorize  locations  of  claims  indefi- 
nitely, a  complete  circle  of  claims  may  be  predicated  upon 
it,  encircling  it  like  the  spokes  of  a  wheel  running  from  the 
hub,  and  thus  a  claim  be  made  to  extend  in  fact  nearlv  three 
thousand  feet  in  diameter,  by  simply  adding  a  few  names  and 
stakes  and  notices,  and  expending  more  money  for  labor  and 
improvements;  for  if  one  discovery,  which  is  included  within 
all  the  locations,  will  suffice,  labor  and  improvements  at  one 
place  thus  included,  will  also  suffice.  If  two  or  more  assumed 
discoveries  within  the  same  original  location,  and  upon  the 
same  vein,  will  authorize  two  or  more  locations  to  include 
additional  grounds,  it  follows  logically  that  one  will  do  equally 
as  well.  If  such  is  the  construction  of  the  act  of  Congress  to 
thus  allow  indefinitely  locations  based  upon  one  or  more  dis- 
coveries in  the  same  original  location,  then  it  opens  the  door 
to  one  of  the  very  evils  the  law  was  intended  to  remedy,  to- 
wit:  such  a  monopoly  of  the  public  mineral  lands  by  prospec- 
tors and  speculators  as  would  tend  to  prevent  their  speedy 
and  efiective  development.  One  person  could,  by  a  single 
shaft  at  one  place,  prevent  the  lands  being  explored  or  devel- 
oped for  an  area  of  3,000  feet  in  diameter,  and  the  minerals 
therein  contained  from  being  extracted  and  added  to  the 
wealth  of  the  country.  I  repeat,  I  think  the  spirit  and  intent 
of  the  law  of  Congress  is  to  require  a  discovery  of  a  vein  of 
valuable  •  mineral-bearing  rock  in  each  independent  located 
claim.  A  contrary  view  would,  in  my  judgment,  be  against 
the  policy  of  the  law,  which  was  evidently  framed  to  encour- 
age the  rapid  development  of  the  mineral  resources  of  the 
country,  not  only  by  giving  to  the  prospector  and  the  miner 
an  opportunity  to  acquire  a  title  to  the  valuable  property  in 
the  search  for,  and  discovery  of,  which  he  has  expended  his 
strength  and  his  money,  but  also  that  such  developments 
should  not  be  retarded  by  allowing  a  fortunate  few  to  monop- 
olize large  tracts  of  such  lands  with  the  expenditure  of  slight 
effort. 

The  valuable  mineral  deposits  seldom  exist  in  large  areas, 
and  the  limit  given — ^to-wit,  1,500  feet  in  length,  and  600  feet 
in  width — is  large  enough  for  one  claim,  all  will  admit;  in- 
deed, the  miner,  in  the  exercise  of  the  quasi  legislative 
power  conferred  upon  him,  usually  makes  it  much  less. 

It  is  claimed,  further,  by  defendants'  counsel,  and  I  en- 
dorse it  as  having  much  reason,  that  the  sinking  of  a  shaft 
disclosing  the  existence  of  the  same  vein  at  another  place  in 
the  same  mining  claim,  as  in  the  case  at  bar,  is  not  a  discov- 
ery of  a  vein  within  the  meaning  and  intent  of  the  act  of 
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Congress,  but  a  mere  deyelopment  of  a  vein  already  dis- 
covered. 

But  it  is  urged  by  plaintiff's  counsel  that,  conceding  that 
no  discovery  of  a  vein  was  made  in  the  Ophir  claim  at  the 
time  of  its  attempted  location  in  June,  1876,  still  that  such  dis- 
covery was  made  therein  prior  to  any  discovery  of  a  vein 
within  the  defendants'  mining  claim,  the  Golden  Terry  Ex- 
tension ;  and  they  say  in  substance,  that  while  the  want  of  a 
discovery  would  give  plaintiff's  grantors  no  rights  until  such 
discovery  was  made,  the  very  moment  it  was  made  the  in- 
ception of  the  title  would  take  place,  and  what  they  had 
done  before  in  the  way  of  staking,  recording,  improving, 
etc.,  still  existing,  would  inure  to  their  benefit  as  though 
done  at  and  subsequent  to  the  time  of  the  discovery,  and  the 
validity  of  the  location  would  date  from  the  time  of  such 
discovery. 

I  think  the  proposition  thus  presented  is  sound  law.  The 
order  of  the  acts  to  be  performed  is  non-essential,  provid- 
ing no  intervening  rights  of  others  have  accrued.  I  then 
have  to  determine  when  the  discovery  of  the  vein  did  occur 
within  these  respective  locations.  It  is  claimed  by  the  de- 
fendants that  the  discovery  of  the  vein  in  the  Oolaen  Terry 
Extension  was  made,  in  wU  is  known  as  the  discovery  shaft 
therein,  on  the  20th  day  of  August,  1876.  It  is  conceded, 
and  admits  of  no  doubt,  that  no  discovery  of  a  vein  was 
made  in  the  Ophir,  outside  of  the  Terra  limits,  until  long 
after  the  20th  of  August,  1876.  Indeed,  there  was  no  such 
discoveiy  therein  until  the  developments  and  underground 
workings  in  the  Oolden  Terra  were  carried  into  the  Ophir, 
some  time  in  1878;  for  while  it  is  claimed  that  in  the  upper 
workings  of  the  Terra,  westerly  of  the  Ophir  discovery  snaf  t, 
carried  beyond  the  side-line  of  the  Terra,  a  vein  was  disclosed 
in  the  Ophir,  still  I  am  of  the  opinion  from  the  evidence, 
and  so  find,  that  the  top  or  apex  of  that  vein  was  within  the 
side-lines  of  the  Terra,  and  that,  therefore,  no  discovery 
could  be  predicated  upon  such  Golden  Terra  workings.  It  is 
denied  by  plaintiff  that  any  discovery  of  a  vein,  within  the 
meaning  of  the  act  of  Congress,  was  made  in  the  discovery 
shaft  of  the  Oolden  Terty  Extension,  and  it  is  claimed  bv 
them  that  such  discovery  was  not  made  until  the  tunnel  which 
intersects  the  bottom  of  the  discovery  shaft  had  reached  a 
point  on  its  course  into  the  mountains  some  distance  west  of 
the  shaft,  and  some  time  late  in  1877  or  in  1878. 

This  involves  the  inquiry,  What  constitutes  a  discovery  of 
a  vein  of  mineral-bearing  rock  in  place,  within  the  meaning 
of  the  act  of  Congress  making  it  a  condition  precedent  to  a 
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yalid  location  ?  Much,  and  very  interesting  and  valuable  tes^ 
timony,  has  been  adduced  upon  this  subject,  relating  to  this 
particular  case.  Many  experts  have  been  produced  and  have 
testified  to  the  result  of  their  careful  examinations.  Gentle' 
men  of  recognized  ability  and  candor,  scientifically  educated 
in  this  special  line,  and  practical  miners,  have  given  us  the 
benefit  of  their  learning  and  experience.  Specimens  of  the 
material  found  in  the  discovery  shaft  of  the  Golden  Terry 
Extension  have  been  produced  in  Court  for  the  inspection  of 
the  Court  and  counsel.  All  of  the  witnesses,  I  believe,  with* 
out  exception,  have  testified  to  the  presence  of  some  gold  in 
the  rock  taken  from  the  discovery  shaft.  Some  testify  to 
having  by  their  experiments  found  several  dollars  in  gold  to 
the  ton  of  rock.  Some  to  only  a  few  cents  or  only  a  trace  of 
gold.  The  line  of  distinction  seems  to  be  this:  The  plain- 
tiff by  its  witnesses,  endeavors  to  show  that  the  shaft  was 
wholly  in  what  thev  term  the  country  rock— that  is,  in  slate — 
and  that  what  gold  was  found  was  in  comparatively  small 
quantities,  in  small  seams  or  stringers  of  quartz,  irregularly 
interspersed  through  the  slate,  and  that  the  vein  was  first  dis« 
covered  some  distance  west  or  beyond  the  shaft  from  the 
mouth  of  the  tunnel.  And  I  believe  most  of  the  plaintiff's 
witnesses  pronounced  the  vein  as  commencing  where  the  pay 
ore  commenced;  that  is,  in  what  they  regarded  as  pay  ore  from 
the  present  standpoint  of  the  expense  of  mining  and  miUing. 
Whue  the  defendants'  witnesses  as  confidently  testified  that  the 
vein  commenced  east  of  the  shaft  and  intersected  it  in  its  up- 
ward incline,  running  through  the  shaft  to  nearly  the  cap  rocK; 
that  the  vein  did  not  commence  at  what  was  now  pay  ore,  but 
where  the  line  of  impregnation  with  gold  commenced,  and 
where  there  was  a  marked  distinction  in  the  character  and 
strata  of  the  rock. 

I  am  inclined  to  adopt,  and  do  adopt,  the  rule  of  the  prac- 
tical miner  and  prospector,  that  the  vein  is  discovered  when 
there  is  disclosed  a  well  defined  body  of  rock  in  place,  carrv' 
in^  gold,  which  body  afterwards  proves  to  be  continuous.  In 
this  district,  as  is  well  known,  and  as  was  shown  upon  the 
trial,  it  frequentiy  occurs  that  the  only  line  of  demarcation 
between  the  surrounding  country  and  the  vein  or  body  of  ore 
is  where  the  rock  begins  to  bear  gold.  The  slate,  or  country 
rock  itself,  frequently  carries  gold,  and  is  successfully  and 
practically  and  profitably  worked  as  ore.  In  the  bodies  of 
ore  are  frequently  found  masses  of  material  differing  from  the 
great  part  of  the  ore  proper,  and  which  is  more  or  less  min- 
eralized, some  of  which  is  milled,  and  some  of  which  is  thrown 
away  as  waste.     Frequently  and  notably  so  in  this  vein,  a 
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part  of  which  is  in  controversy,  there  is  no  regular  well  de- 
nned and  easily  distinguished  wall-rock  as  is  found  in  some 
other  mineral  districts;  a  selvage  along  the  wall-rock  is  of 
rare  occurrence,  if  any  exists  at  all  anywhere. 

I  cannot  adopt  the  rule  that  the  vein  must  be  deemed  that 
part  which  contains  pay  ore.  The  term  pay  ore  is  a  relative 
term.  What  does  not  now  pay  the  expense  of  mining  and 
milling,  what  is  waste  to-day  may,  with  cheapened  transpor- 
tation, material,  and  subsistence  of  operatives,  to-morrow  be 
pay  ore. 

1  have  found,  and  do  determine,  that  a  discovery  of  the 
vein  in  the  defendants'  mining  claim,  known  as  the  Golden 
Terry  Extension,  was  made  by  the  locators  on  the  20th  day 
of  August,  1876. 

I  have  further  found  that  the  locators  otherwise  fully  com- 
plied with  the  laws  of  Congress  and  the  local  laws,  rules,  and 
regulations,  to  entitle  them  to  the  exclusive  possession  of  the 
said  Golden  Terry  Extension  mining  claim,  and  that  by  reg- 
ular transfer  the  title  and  possession  have  come  to  these  de- 
fendants. 

Having  arrived  at  the  foregoing  conclusions,  I  might  with 
eminent  propriety  discontinue  further  consideration  of  the 
case,  if  I  was  reviewing  it  upon  a  question  of  law,  as  in  an 
appellate  tribunal,  as  I  regard  such  conclusions  decisive  of 
the  action ;  but,  I  am  trying  in  this  Court  the  facts  as  well  as 
determining  the  law  applicable  thereto,  and  parties  have  a 
right,  so  far  as  the  decision  technically  is  concerned — 
that  is,  the  findings  of  fact  and  conclusions  of  law — to  require 
the  Court  to  pass  upon  all  the  questions  involved  which  are 
embraced  within  the  issues;  therefore  I  deem  it  proper  to 
give  my  reasons  for  the  conclusions  I  have  arrivea  at  upon 
the  other  principal  questions  in  the  case. 

The  next  important  question  in  the  order  I  have  adopted 
arises  upon  the  alleged  estoppel,  plead  by  defendants;  the 
facts  concerning  which  I  have  found,  and  may  be  briefly 
stated,  as  follows : 

Subsequent  to  the  7th  of  June,  1876,  the  date  of  the  at- 
tempted location  of  the  Ophir,  and  some  time  in  July,  1876, 
William  Storey,  tlie  grantor  of  the  defendants,  except  Mah- 
ler, sought  to  prospect  upon  ground  lying  west  of  the  Golden 
Terra.  The  owners  of  the  Golden  Terra  and  Ophir  there- 
upon requested  him  to  desist  from  such  prospecting,  claim- 
ing the  ground  as  their  own,  which  he  did.  A  few  days  after- 
wards Storey  and  the  defendant  Mahler,  were  at  the  Golden 
Terra  location,  and  upon  inquiry  of  the  then  owners  of  the 
Golden  Terra  and   Ophir,  if  they  knew  of  any  ground  in  the 
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vicinity  which  was  vacant,  and  upon  which  they  would  be 
liktfly  to  find  a  vein  of  gold-bearing  ore,  and  upon  which 
they  could  make  a  location,  one  of  such  owners,  with  the 
knowledge  and  consent  of  the  others,  went  with  Storey  and 
Mahler  to  the  south  end  of  the  Golden  Terra  and  pointed  out 
this  very  ground  in  dispute,  and  told  them  there  was  vacant 
ground  where  they  would  be  likely  to  find  ore,  which  ground 
they  could  locate  and  appropriate  to  their  own  use;  and  at 
that  time  this  one  of  the  owners,  and  subsequently  the  others 
of  them,  expressed  a  desire  that  they  should  find  a  good  vein 
of  ore  at  that  place,  as  it  would  prove  the  extension  of  their 
Golden  Terra  vein,  and  show  it  to  be  continuous,  and  would 
thereby  enhance  the  value  of  their  property,  the  Golden  Terra 
vein. 

Immediately  after  having  the  ground  thus  pointed  out  to 
them  by  the  then  owners  of  the  Terra  and  Ophir,  and  being 
induced  thereby,  and  being  wholly  unacquainted  with  the 
fact  of  any  existing  claim  such  claimants  might  have  to  the 
ground  thus  pointed  out,  and  being  thrown  off  their  guard  by 
their  conduct,  so  far  as  a  search  of  the  records  and  an  exam- 
ination of  the  ground  for  stakes  or  other  evidences  of  appro- 
priation were  concerned,  the  said  Storey  and  Mahler  pro- 
ceeded to  work  thereon,  expended  a  considerable  amount  of 
labor  and  money  in  prospecting  and  in  development  of  the 
ground,  and  subsequently  made  a  discovery  of  the  vein  of 
ore  which  is  now  in  controversy,  and  thereafter  they  and  their 
grantees,  these  defendants  prosecuted  the  work  of  develop- 
ment by  running  a  tunnel  over  a  hundred  feet  into  the  moun- 
tain; such  expenditure  amounting  to  more  than  one  thou- 
sand dollars,  before  any  intimations  of  a  controversv  over  the 
ground  came  to  the  knowledge  of  said  Storey  and  Mahler  or 
their  grantees.  During  aU  this  time,  while  the  owners  of  the 
Golden  Terry  Extension  were  expending  their  labor  and 
money  thereon,  the  then  owners  of  the  Golden  Terra  and 
Ophir  were  frequently  upon  the  ground,  saw  the  work  as  it 
progressed,  knew  they  claimed  the  ground,  and  had  staked 
it  as  their  own;  indeed,  one  of  such  owners  of  the  Golden 
^Terra  and  Ophir  assisted  in  the  staking,  and  all  expressed  grat- 
ification that  the  Golden  TerryExtension  owners  had  met  with 
Buccess  in  finding  such  a  good  vein  of  ore;  both  because  they 
were  pleased  to  see  the  Golden  Terry  Extension  owners  pros- 

?er,  and  because  it  would  enhance  the  value  of  their  Golden 
'erra  mine;  and  at  no  time,  by  word  or  deed,  did  they  ex- 
?ress  or  manifest  any  dissent  from  or  objection  to  the  Golden 
'erry  Extension  owners  thus  proceeding,  or  to  their  claim 
of  ownership  to  the  property.  I  am  satisfied  from  the  proof 
that  the  first  claim  made  to  such  disputed  ground,  after  Sto- 
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rey  and  Mahler  took  possession,  came  not  from  the  locators 
of  the  Ophir,  but  from  their  grantees  long  after  the  original 
locators  nad  ceased  to  have  any  interest  therein.  It  is  mani- 
fest, further,  from  the  fact  of  their  so  readily  ceasing  to  pros- 
pect west  of  the  Golden  Terra,  when  requested  so  to  do,  by 
its  owners,  and  from  other  facts  appearing,  that  these  loca- 
tors of  the  Golden  Terry  Extension  would  not  have  attempted 
work  upon  such  Extension — would  not  have  made  any  claim 
thereto,  and  would  not  have  interfered  in  any  way  with  any 
rights  or  supposed  rights  of  the  locators  of  the  Ophir,  had 
they  not  been  thus  induced  by  the  representations  so  made 
to  them,  that  the  ground  was  vacant  and  they  were  at  liberty 
to  claim  it  for  themselves. 

If  these  former  claimants  of  the  Ophir  now  through  their 
grantee  can  be  permitted  to  assert  a  title  which  they  thus 
disclaimed,  it  would  be  a  reproach  to  the  administration  of 
justice.  It  must  be  presumed,  and  it  does  satisfactorily 
appear,  they  knew  the  true  state  of  their  own  title.  Every 
element  essential  to  constitute  an  equitable  estoppel,  suffi- 
cient to  operate  as  a  transfer  of  the  title  from  them,  if  they 
had  possessed  it,  is  here  present.  I  do  not,  however, 
regard  this  as  the  ordinary  application  of  the  doctrine  of  es- 
toppel. That  principle  is  frequently  invoked  to  prevent 
the  recovery  of  real  property-  when  its  enforcement  operates 
to  transfer  the  title  legally  in  one  person  to  the  other.  In 
cases  of  that  character,  iis  operation  is  to  disregard  the 
statute  of  frauds,  and  make  the  transfer  of  realtor  possible, 
without  the  formalities  remiired  by  law.  In  this  case  the 
locators  of  the  Ophir,  if  tney  had  all  that  is  now  claimed 
for  them,  had  only  the  possessory  right,  which  they  could 
abandon  at  any  time.  They  could,  at  their  own  option, 
become  divested  of  their  property  therein,  by  simply  non- 
user  and  failure  to  comply  witn  the  conditions  under  which 
they  held  it.  No  disclaimer  by  them  of  the  title  would 
operate  to  transfer  any  rights  of  property  from  them 
to  anj  one  else.  The  principles  of  equity  and  good 
conscience  thus  involved  would  in  no  way  operate  to  give 
these  defendants  the  benefit  of  any  title  acquired  hj  the  loca- 
tors of  the  Ophir.  No  non-user  and  non-compliance  with 
the  conditions  of  their  possessory  rights  would  thus  operate; 
all  the  effect  possible  would  be  simply  to  relegate  the  prop« 
erty  back  to  its  former  condition  before  they  were  connected 
wim  it;  to  remand  it  back  to  the  great  body  of  the  unclaimed 
mineral  lands  of  the  United  States,  and  make  it  possible  for 
these  defendants  to  obtain  the  title  from  the  United  States. 
The  defendants  do  not  claim  under  the  plaintiff's  grantors, 
nor  through  them,  nor  are  they  in  any  way,  directly  or  re- 
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motely,  connected  with  any  title  or  possessory  rights  which 
they  held. 

Therefore  I  regard  the  case  as  more  in  the  nature  of  an 
abandoment  by  the  plaintiff's  grantors;  and  this  equitable 
principle,  if  applied,  operates  to  prevent  them  iand  their  suc- 
cessort  in  interest  from  now  claiming  a  possesion  which 
they  induced  tne  defen^Jants  to  believe  they  nad  abandoned. 

However,  I  do  not  need  to  apply  in  this  case  a  less  strin- 
gent rule  than  is  usually  applied  when  the  principles  of  an 
equitable  estoppel  are  invoked.  The  facts  are  sufficient,  and 
the  plaintiff,  if  it  could  otherwise  establish  its  title,  cannot 
now  be  permitted  to  assert  any  claim  or  rigi)t  of  possession 
to  the  ground  in  dispute,  derived  solely  from  the  original 
locators  of  the  Ophir. 

I  have  thus  far  considered  this  case  without  reference  to 
the  fact  that  until  the  ratification  of  the  treaty  with  the 
Sioux  Indians,  February  28,  1877,  the  district  of  country  in 
which  the  property,  the  subject  of  this  litigation,  is  situated, 
was  a  part  of  what  is  known  as  the  Great  Sioux  Indian  Re- 
servation. The  effect  of  the  existence  of  that  reservation 
was  a  subject  of  discussion  upon  the  trial,  although  I  do  not 
understand  that  either  party  cared  particularly  to  press  it 
upon  the  attention  of  the  Court;  for  it  was  manifest  that  if  it 
was  decided  to  have  any  bearing  upon  the  case,  both  parties 
would  alike  be  affected  by  it;  in  any  event  that  the  plaintiff 
could  reap  no  benefit  therefrom.  I  do  not  desire  to  deter- 
mine a  question  of  so  much  moment  to  many  of  those  enter- 
prising and  hardy  pioneers  who  came  to  this,  then  uninhab- 
ited district  in  an  early  day,  pushing  the  Indian  from  a  land 
useless  to  him,  but  rich  in  everything  that  is  the  foiindation 
of  the  white  man's  wealth,  and  who  sought  to  acquire  by 
their  honest  labors  valuable  properties,  unless  I  am  necessa- 
rily compelled  to  do  so;  and  more  especially  as  I  hope  the 
present  session  of  the  Congress  of  the  United  States  will,  by 
its  enactments,  settle  all  doubts  upon  the  subject.  I  do  not 
deem  it  necessary  in  the  determination  of  this  case  to  pass 
upon  that  question.  I  am  not  unmindful  of  the  fact  that  if  it 
shall  finally  be  held  that  the  existence  of  that  reservation  had 
the  effect  to  exclude,  by  law,  persons  from  the  exploration, 
occupation  and  purchase  of  the  mineral  lands  within  ita 
limits,  and  that  no  white  man,  save  such  as  is  specified  in 
the  treaty,  could  lawfully  go  there  for  any  purpose,  that  then 
the  plea  of  estoppel  will  be  useless  and  of  no  avail  to  tlie  de- 
f  encfant.  All  would  have  been  alike  trespassers — violators  of 
the  law;  and  no  rights  could  have  been  acquired  and  no  title 
had  its  inception,  until  the  taking  effect  of  such  treaty  ceding 
the  reservauon. 
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I  have  found  as  facts  ir  this  case,  that  at  the  time  of  the 
taking  effect  of  such  treaty,  on  the  28th  day  of  February, 
1877,  the  defendants  and  those  from  whom  tney  claim,  were 
in  the  actual,  peaceable,  and  exclusive  possession  of  the  dis- 
puted property;  that  a  vein  had  been  discovered  therein;  that 
the  existing  laws,  rules,  and  regulations,  including  the  proper 
recording  with  the  Register  of  Deeds  of  the  county,  alter  its 
organization,  had  then  been  or  were  in  due  time  thereafter 
complied  with.  Therefore  I  hold  it  to  be  immaterial,  so  far  as 
the  plaintiff's  right  of  recovery  is  concerned,  .  whether  the 
original  locations  were  affected  by  the  existence  of  such  re- 
servation or  not.  In  no  view  of  the  case  is  the  plaintiff 
entitled  to  recover. 

Other  questions  -of  minor  importance  are  in  ^he  case, 
which  I  do  not  deem  it  necessary  to  consider,  farther  than 
appears  in  the  finding,  as  in  the  views  I  have  expressed 
they  do  not  affect  the  result. 

For  the  purpose  of  an  appeal  I  find  the  value  of  the  prop- 
erty in  controversy  to  exceed  one  hundred  thousand  dollars, 
it  being  so  stipulated  by  the  parties.  Let  judgment  be  en- 
tered for  the  defendants.  G.  C.  Moody,  Judge. 

fThe  foregoing,  together  with  the  findings  of  fact  and  conclnsionB  of  law, 
constitnte  my  decision  in  the  case,  to  the  end  that  whatever  of  findings  and 
conclusions  are  contained  in  this,  not  included  within  the  formal  findings, 
the  parties  may  have  the  benefit  of  and  have  incorporated  into  the  record, 
that  it  may  serve  them  upon  the  appeal .  I  have  adopted,  with  such  modifi- 
cations as  I  deemed  necessary,  the  findings  and  conclusions  prepared  by  de- 
fendant's counsel  by  direction  of  the  Court  piven  ^t  the  conclusion  of  the  trial.  J 


United  States  District  Court. 

Eastern  Distbict  of  Michigan. 


June,  1879. 


THE  PESHTIGO. 

1  CoixEsiON — Bboovibt — ^LiSN  UPON  Insxtbancb.  The  owner  of  a  vessel 
injured  by  a  coUision  is  limited  in  his  recovery  to  the  value  of  the  of> 
fending  ship  and  her  freight  immediately  subsequent  to  the  coUision, 
and  has  no  lien  or  claim  upon  the  insurance  received  by  her  owner. 

2.  Abandommbnt  mot  Nscrssajekt.  In  case  of  actual  total  loss,  no  formal 
abandonment  is  necessary  to  entitle  the  owners  to  the  benefits  of  the 
Limited  Liability  Act. 

against  the  companies,  to  which  they  made  returns,  admit- 
ting liability  under  the  policies,  and  announcing  their  will- 
ingness to  pay  to  whomsoever  the  Court  should  order. 
The  respondent,   Dunham,  incorporated  in  his  answer  a 

flea  setting  forth  that,  from  the  effects  of  tiiis  collision,  the 
^eshtigo  was  sunk,  and  with  her  cargo  became  a  total  loss; 
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and  that  the  collision  and  the  injury  therefrom  were  occa- 
sioned wholly  without  his  privity  or  knowledge.  To  this 
plea  exceptions  were  filed  for  insufficiency. 

F.  H.  Cavfidd,  for  the  libellant. 

J.  J.  Speed,  for  the  respondent. 

Brown,  J.,  delivered  the  opinion  of  the  Court: 

The  writs  of  garnishment  in  this  case  can  only  be  sup- 
ported upon  the  theory  of  a  lien  upon  the  amount  of  the 
policies.  If  the  liabihty  of  the  owner  is  limited  to  the  value 
of  the  vessel  and  freight,  irrespective  of  the  insurance,  there 
is  no  claim  against  him,  and  conseqiiently  nothing  wliich  will 
support  the  garnishment.  Therefore,  unless  the  lien  of  the 
libellant  upon  the  vessel  is  transferred  to  the  insurance 
money,  this  suit  must  fail. 

At  commun  law,  and  also  by  the  civil  law  and  the  general 
law  maritime,  the  owner  of  a  vessel  is  liable  for  damages  oc- 
casioned by  the  negligence  of  the  master  and  crew  to  the 
full  extent  of  the  injury  sustained.  The  ordinary  rule  of  re- 
sponsibility of  the  principal  for  the  acts  of  his  agent  obtains 
here,  as  in  every  other  case;  but  long  before  the  earliest 
English  act  upon  the  subject,  a  limit  to  such  liability  grew 
up  among  the  maritime  nations  of  Europe.  *' The  ancient 
laws  of  Oleron,  Wisby,  and  the  Hanse-towns  contain  nopro- 
visions  on  this  subject;  nor  is  any  alteration  of  the  rule  of 
the  civil  law  noticed  by  Roccus;  but  Vinius,  an  earlier  au- 
thor, states  that  by  the  law  of  Holland  the  owners  are  not 
chargeable  beyond  the  value  of  the  ship  and  the  things  that 
are  in  it."  (McLaughlin  on  Merchant  Snipping,  110.)  This 
limit  of  liability  was  first  incorporated  in  Uie  law  of  England 
in  the  reign  of  George  II,  and  in  that  of  the  United  States 
in  the  year  1851;  but  the  adjudications  under  it  have  not 
been  numerous. 

After  a  careful  search  for  precedents,  I  have  not  been 
able  to  find  a  single  case  in  England,  and  but  one  in  America, 
where  the  precise  qr  estion  here  involved  has  been  passed 
upon.  The  absence  of  English  authority  is  probably  due  to 
the  fact  that,  by  the  law  of  England,  the  liability  of  the 
owner  is  limited  to  the  value  of  the  offending  ship  imme- 
diately be/ai^e  the  collision — that  is,  in  her  undamaged  state — 
while  by  the  American  and  Continental  law,  the  measure  of 
liability  is  determined  by  the  value  of  the  ship  immediately 
after  the  collision.  In  the  United  States  the  only  reported 
case  upon  this  point  is  that  of  the  Noriawk  and  Neio  York 
Transportation  Cornpamjy  8  Ben.  312,  in  which  the  learned 
Judge  for  the  Eastern  District  of  New  York  discusses  the 
question  at  length,  and  comes  to  the  conclusion  that  the 
owner  is  not  liable  in  respect  of  the  insurance  moneys. 
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The  Continental  authorities  are  full  and  explicit  to  the  same 
effect.  Article  216  of  the  Code  of  Commerce  following  the 
Hanseatic  ordinance  of  1614,  and  the  French  ordinance  of 
1681,  declares  that  "  every  owner  of  a  vessel  is  civilly  re- 
sponsible  for  the  acts  of  the  master  in  whatever  relates  to 
the  vessel  and  the  voyage.  This  responsibility  ceases  on  the 
abandonment  of  the  vessel  and  freight."  Caumont  discusses 
the  question  at  length  in  his  Dictionary  of  Maritime  Law, 
page  31,  title  ''Abandonment.''  And  his  remarks  are  worthy 
of  reproduction:  Sec.  54.  *'  When  the  owner  has  not  seen 
fit  to  insure  his  vessel,  it  is  sufficient  that  he  abandon  her 
with  her  freight,  in  order  to  free  himself  from  the  responsi- 
bility for  the  engagements  of  the  master.  Nothing  further 
is  demanded.  Now,  if  the  owner  has  adjudged  it  prudent  to 
effect  an  insurance,  in  consideration  of  a  premium  more  or 
less  in  amount  paid  by  him,  it  is  evident  that  the  lenders 
upon  bottomry  and  shippers  cannot  deprive  him  of  the  fruits 
of  a  wise  foresight,  and  receive  the  benefits  of  a  contract  to 
which  they  are  strangers."  Sec.  57.  "It  has,  then,  been 
very  properly  decided — 1.  That  the  owner  who,  to  free  him- 
self from  loans  contracted  by  the  master  in  the  course  of 
the  voyage,  abandons  the  ship  and  freight,  is  not  compelled 
to  account  to  the  lender  beyond  that  for  the  proceeds  of  the 
insurance  underwritten  upon  the  ship.  (Aix,  February  8, 
1832.)"  2.  "  That  the  proprietor  of  the  ship  who  effects  an 
abandonment  to  the  shipper  is  not  held  as  including  the 
value  of  the  insurance.  (Bennes,  August  12,  1822.)"  Sec. 
67.  ''  How  could  the  owner  of  the  ship  be  held  to  include  in 
his  abandonment  the  amount  of  insurance  he  has  taken  the 
precaution  to  put  upon  the  vessel  ?  Is  not  this  insurance  the 
consideration  of  the  premium  he  has  paid  ?  Can  this  be  af- 
fected by  his  guaranty  of  obligations  contracted  by  the 
master?  Ought  not  the  relations  established  by  law  between 
the  owner  of  the  ship  and  the  lender  or  shipper  to  be  main- 
tained quite  independent  of  the  contracts  of  insurance  which 
each  of  them  may  make  ? "  See  also  Bedarride  (Code  de 
Commerce,  sec.  295.)  **In  the  discussion  which  the  prqjet 
de  loi  of  1841  called  forth,  certain  Courts,  notably  that  of 
Aix,  urged  that  the  abandonment  should  include,  besides 
the  ship  and  freight,  the  amount  of  insurance  which  the 
owner  had  bargained  for.  This  claim,  which  had  already 
been  made  before  the  Courts,  was  formally  condemned." 

So,  too,  Defresquet,  in  his  pamphlet  upon  the  Law  of  Col- 
lisions at  Sea,  discussing  the  right  of  abandonment,  observes: 
"  We  remark,  in  conclusion,  that  if  an  abandonment  has 
been  made  of  a  ship  sunk  by  collision,  the  owner  is  not 
obliged  to  abandon  at  the  same  time  the  amount  of  his 
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insurance.     This  was  proposed  at  one  time,  but  rejected.'* 
These  authorities  seem  to  me  to  announce  a  sound  princi- 

[>le  of  law,  and  to  be  fortified  by  unanswerable  reasons.  The 
iability  of  the  owner  is  limited  to  the  value  of  the  ship  and 
freight.  That  liability  ought  not  to  be  extended  by  a  con- 
tract of  indemnity  made  by  him  with  a  third  party;  in  other 
words,  the  right  of  the  injured  party  to  reimbursement 
ought  not  to  be  dependent  upon  tne  contingency  of  a  con- 
tract to  which  he  was  not  a  party,  and  with  which  he  has  no 
concern.  He  loses  nothing  which  he  would  not  hare  lost  if 
the  insurance  had  not  existed.  The  contract  of  insurance  is 
personal  in  its  nature,  and  is  a  mere  special  agreement  with 
a^party  seeking  to  secure  himself  against  apprehended  loss 
on  account  of  bis  interest  in  a  particular  subject  matter,  and 
not  at  all  incidental  to,  or  transferable  with,  the  subject 
matter.     (May  on  Ins.  sec.  6.) 

The  shipper  has  no  lien  upon  it  for  the  non-delivery  of 
his  cargo.  {Clark  vs.  Brown,  7  La.  Ann.  342.)  Nor  can 
even  the  master  or  crew  have  recourse  to  it  in  case  of  the 
loss  of  the  vessel.  (Eymar  vs.  Latin'enee,  8  La.  42.  See 
aJso,  Thayer  vs.  Goodcde,  4  La.  222;  Stede  vs.  Lis.  Co.,  17 
Pa.  290;  White  vs.  Broum,  2  Cush.  412;  StOweU  vs.  Staples, 
19  N.  T.  401.) 

Further  objection  is  made  to  the  plea  in  this  case,  upon 
the  ^ound  that  the  owner  has  not  taken  the  appropriate  pro- 
ceedings under  sec.  4284,  and  transferred  his  interest  in  the 
vessel  and  freight  for  the  benefit  of  the  libellants  to  a  trustee 
as  required  by  section  4285.  It  is  a  sufficient  answer  to  this 
to  say  that  the  plea  sets  forth  a  total  loss  of  the  vessel  and 
cargo  from  which  would  also  follow  a  total  loss  of  freight^ 
and  that  no  formal  abandonment  is  necessary  in  such  cases. 
2  Pars,  on  Mar.  Ins.  107,  111,  120;  Brown  vs.  WUkinson, 
5  M.  &  W.  391.)    Exceptions  to  the  plea  are  overruled. 

This  was  a  libel  in  personam,  promoted  by  Henry  McMor- 
ran  and  Edward  Fitzgerald,  owners  of  the  schooner  St.  An- 
drew, against  Bansom  W.  Dunham,  owner  of  the  schooner 
Peshtigo,  to  recover  damages  occasioned  by  a  collision  be- 
tween those  vessels.  The  nbel,  in  addition  to  the  usual  alle- 
gations of  ownership  and  negligence,  set  forth  that,  at  the 
time  of  the  collision,  the  Peshtigo  was  insured  in  the  Man- 
hattan and  Orient  Mutual  Insurance  Companies;  that  by 
reason  of  such  collision,  and  the  damage  thereby  occasioned 
to  the  Peshtigo,  these  companies  had  become  and  were  lia- 
ble to  pay  to  the  respondent  the  full  amount  of  their  policies, 
and  that  libellants  had  a  claim  against  said  companies  en- 
forcible  by  garnishment.     Writs  of  garnishment  were  issued 

[Ebbatuk. — The  last  paragraph  should  read  right  after  the  syUabns.] 
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[The  Law  Joubnal  has  telephonic  connection  with  all  portions 
of  the  city.  Our  patrons  are  cordially  invited  to  call  at  the 
office,  No.  511  Montgomery  Street,  and  send  any  information  or 
directions  desired.  We  have  connection  with  the  New  City  Hall, 
and  will  have  any  message  intrusted  to  us  delivered  to  any  part 
of  the  Hall.  Please  coinmunicate  to  us  any  orders  concerning 
your  briefs  and  transcripts,  or  any  matters  relating  to  the 
JouBNAL.     The  telephone  used  by  us  is  the  *'  Bell."] 


Current  Topics. 

The  Afnerican  Law  Review  comes  to  us  in  a  new  form.  It 
has  been  changed  from  a  quarterly  to  a  monthly  journal,  be- 
ginning a  new  series  with  January,  1880.  The  number  con- 
tains 96  pages  of  matter,  which  is  of  immediate  and  yet 
permanent  value  to  the  profession.  Two  general  articles — 
one  by  O.  W.  Holmes,  Jr.,  on  "Trespass  and  Negligence," 
and  ^e  other  by  A.  G.  Sedwick  on  "Trustees  as  Tort- 
feasors"— ^are  of  unusual  interest.  The  case  of  Wild  vs. 
WaUcer  decided  by  the  Supreme  Judicial  Court  of  Massachu- 
setts in  Equity,  in  which  the  law  of  burial  is  considered,  is 
reported  with  notes.  There  are  also  notes  of  impgrtant  de- 
cisions in  all  the  States.  In  the  "Beview  of  the  Month  *'  we 
find  some  criticisms  of  the  loose  manner  of  admission  to  the 
bar,  which  indicates  that  other  States  are  quite  as  unfortu- 
nate in  this  respect  as  this.  A  rule  requiring  the  reading  of 
specified  works  of  authority  on  the  various  subjects  of  real 
estate,  contracts,  pleadings,  evidence,  and  equity  jurispru- 
dence is  suggested.  Altogether  the  new  series  of  the  Review 
promises  to  be  a  great  improvement  over  the  old,  and  we 
hope  it  will  receive  as  it  merits  the  liberal  patronage  of  the 
bench  and  the  bar. 
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Supreme  Court  of  California. 

November  Term. 


[Filed  December  22,  1879.] 

[No.  6609.] 
R.  S.  FLOYD  ET  al.  vs.  WM.  BLANDING. 

CoNOTBUcnoN  OF  THJi  Wateb  Lot  Act.  The  Act  of  March  26,  1851,  com- 
monly known  as  the  Water  Lot  Act  (Statutes  1851,  p.  307),  did  not 
create  a  contract  between  the  State  on  the  one  side,  and  the  grantees 
of  the  beach  and  wat«r  lots  mentioned  in  the  act  on  the  other  side, 
to  the  eifect  that  the  water  front  line,  as  defined  in  the  first  section 
of  the  act,  shonld  be  and  remain  the  permanent  water  front  of  the 
city  of  San  Francisco. 

I 

Appeal  f  rpm  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict, San  Francisco. 

The  action  was  brought  to  enjoin  the  defendants  as 
Harbor  Commissioners  from  constructing  a  section  of  the 
sea  wall  in  front  of  the  plaintiffs*  water  lot,  thus  ob- 
structing the  access  of  ships  to  the  plaintiffs'  warehouse. 
The  defendants  filed  a  general  demurrer,  which  was  over- 
ruled; and  judgment  having  been  rendered  for  the  plaintiff, 
the  defendants  appealed.  The  other  facts  are  stated  in  the 
opinion. 

«/.  B.  Lamar ^  Fox  dt  Kellogg,  for  appellants. 
Cope  dr  Boyd,  for  respondents. 

By  the  Court  : 

The  grave  question  presented  on  this  appeal  is,  whether 
on  the  facts  stated  in  the  complaint  tbe  Act  of  March  26, 
1851  (commonly  known  as  the  Water  Lot  Act,  Statutes  1861, 
p.  307),  and  particularly  the  fourth  section  thereof,  consti- 
tuted a  vttlid  contract  between  the  State  on  the  one  sid^,  and 
the  grantors  and  predecessors  in  interest  of  the  plaintiffs  on 
the  other  side,  which,  in  its  legal  effect,  established  the  water 
front  of  the  city  of  San  Francisco,  as  defined  by  the  first 
section  of  the  act,  so  irrevocably  that  it  can  never  be  changed 
or  enlarged  to  the  prejudice  of  the  plaintiffs'  beach  and 
water  lot  and  the  dimunition  of  its  value,  without  the  con- 
sent of  the  plaintiffs  or  their  successors  in  interest.  If  the 
affirmative  of  this  proposition  be  maintained,  the  result  will 
be  that  the  water  front  line,  as  defined  by  the  first  section  of 
the  act,  can  never  be  modified  or  enlarged  to  the  prejudice 
of  the  plaintiffs  or  their  successors  m  interest,  or  of  any 
other  holder  of  a  beach  or  water  lot  similarly  situated,  with- 
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out  their  consent,  however  urgently  the  necessities  of  com- 
merce and  the  interests  of  the  people  may  demand  the 
change.  But  while  this  would  afford  no  justification  for  dis- 
regarding any  rights  of  the  plaintiffs  which  are  protected  by 
the  Constitution  and  laws,  it  furnishes  a  sufficient  ground 
why  all  reasonable  doubts  as  to  those  rights  should  be  re- 
solved in  favor  of  the  public.  In  other  words,  to  entitle 
the  plaintiffs  to  the  relief  demanded,  it  is  incumbent  on 
them  to  make  out  a  clear  case,  free  from  all  reasonable  am- 
biguity, and  bringing  them  fully  and  fairly  within  the  pro- 
tection of  that  clause  of  the  Federal  Constitution  which  pro- 
hibits a  State  from  passing  laws  impairing  the  obligations 
of  contracts.  The  argument  for  the  plaintiffs  is,  that  at  the 
time  of  the  passage  of  the  Act  of  March  26,  1851,  all  the 
beach  and  water  lots  therein  described  were  the  property  of 
the  State,  and  it  was  a  notorious  fact  well  known  to  the  Leg- 
islature that  the  greater  portion,  and  perhaps  all  those  lots, 
were  covered  with  the  waters  of  the  bay,  and  could  not  be 
made  available  for  any  useful  purpose,  except  by  a  great 
outlay  of  money  in  reclaiming  them  from  inundation;  that 
with  this  knowledge,  and  presumably  for  the  very  purpose  of 
encouraging  and  promoting  the  reclamation  of  this  large 
body  of  submerged  land,  lying  in  front  of  the  principal 
seaport  city  of  the  State,  and  thus  rendering  it  available  for 
commercial  purposes,  the  State  by  the  Act  of  1851  panted 
to  the  city  the  use  and  occupation  of  all  these  lots,  with  cer- 
tain exceptions,  for  the  term  of  ninety-nine  years;  and  as  to 
such  of  them  as  had  been  previously  granted  by  the  munici- 
pal authorities  to  private  persons  in  the  manner  specified  in 
the  second  section  of  the  act,  the  State  relinquished  to  the 
grantees  or  their  successors  in  interest  the  use  and  occupa- 
tion of  the  lots  so  granted  for  the  term  of  ninety-nine 
years.  The  lots  of  the  plaintiffs  come  within  the  latter  cate- 
gory, and  at  the  time  of  the  passage  of  the  aet  were  covered 
witn  water,  and  have  been  reclaimed  at  great  expense.  They 
are  separated  on  two  sides  from  the  water  front  only  by  the 
intervening  streets  on  which  vessels  of  all  sizes  receive  and 
discharge  their  cargoes;  and  the  plaintiffs  have  erected  on 
the  lots,  at  a  great  expense,  a  large  warehouse  for  the  stor- 
age of  merchandise,  from  which  they  have  derived  and  are 
yet  receiving  large  profits.  The  defendants,  composing  the 
!^oard  uf  State  Harbor  Commissioners,  in  pursuance  of  sub- 
sequent acts  of  the  Legislature,  are  about  to  construct  a  sea 
wall  in  front  of  plaintiffs'  lots,  which  will  increase  consider- 
ably the  distance  between  the  warehouse  and  the  new  water 
front,  and  will  materially  diminish  the  value  of  the  property 
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and  the  profits  derived  from  its  use.  The  fourth  and  sixth 
sections  of  the  Act  of  1851  are  in  the  following  words: 

'*  Section  4.  That  the  boondaiy  line  described  in  section 
first  of  this  act  shall  be  and  remain  a  permanent  water  front 
of  said  city;  the  authorities  of  which  shall  keep  clear  and 
free,  from  all  obstructions  whatsoever,  the  space  beyond  said 
line  to  the  distance  of  five  hundred  yards  therefrom." 

''  Section  6.  Nothing  in  this  act  shall  be  construed  as  a 
surrender  by  the  State  of  its  right  to  regulate  the  construc- 
tion of  wharves  or  other  improvements,  so  that  they  shall  not 
interfere  with  the  shipping  and  commercial  interests  of  the 
bay  and  harbor  of  San  Francisco." 

It  is  contended  for  the  plaintiffs  that  the  fourth  section  is 
in  substance  and  effect  a  solemn  compact  on  the  part  of  the 
State  with  the  persons  to  whom  the  lots  were  granted  and 
their  successors  in  interest;  that  the  water  front  line  defined 
by  the  first  section  should  never  be  modified  or  enlarged  to 
their  {)rejudice  without  tlieir  consent;  and  that  if  any  con- 
sideration was  necessary  to  support  it,  it  was  a  sufficient 
consideration  that  on  the  faith  of  it  the  grantees  were  in- 
duced to  expend  their  money  in  reclaiming  and  improving 
the  property,  as  it  was  intended  and  expected  they  would, 
in  order  to  render  it  available  for  any  useful  purpose.  On 
the  other  hand,  the  defendants  insist— jPir«^,  that  the  fourth 
section  contains  none  of  the  elements  of  a  contract,  and  was 
only  the  exercise  of  legislative  authority,  designed  to  sub- 
serve the  interests  of  commerce  in  the  chief  seaport  city  of 
the  State ;  that  the  Legislature  then  supposed  that  the  com- 
mercial interests  and  the  convenience  of  shipping  would  be 
best  promoted  by  fixing  this  line  as  the  permanent  water 
front,  and  keeping  the  space  in  front  of  it  free  from  obstruc- 
tions; but  that  there  is  nothing  on  the  face  of  the  stat- 
ute, or  in  the  surrounding  circumstances,  to  warrant  the  in- 
ference th^t  the  Legislature  supposed  it  was  entoring  into  a 
compact  with  the  grantees,  fixing  this  irrevocably  as  the 
water  front  through  all  time  to  come.  Second,  that  the 
sixth  section  is  a  distinct  declaration  that  the  Legislature  did 
not  SQ  understand  the  fourth  section;  and  in  reserving  in 
express  terms  the  right  to  regulate  the  construction  of 
wharves  and  other  improvements,  so  that  they  shall  not  in- 
terfere with  the  shipping  and  commercial  interests  of  the 
bay  and  harbor,  there  resulted  by  necessary  implication  the 
correlative  right  to  construct  such  wharves  and  other  im- 
provements as,  in  the  judgment  of  the  Legislature,  would 
best  promote  the  convenience  of  shipping  and  the  interests 
of  commerce.  Third,  that  the  fixing  of  the  water  front 
line  was  an  exercise  of  the  police  power  of  the   State,   and 


The  Pacifio  Coast  Law  Journal.  427 

the  Legislature  bad  no  power  to  bind  its  successors  in  such 
matters. 

We  have  thus  briefly  and,  we  believe,  fairly  stated  the 
positions  of  the  respective  counsel,  and  now  proceed  to  ex- 
amine them. 

We  may  observe,  in  limine,  that  it  is  now  too  well  settled 
to  admit  of  debate  that  a  State  may  enter  into  a  valid  con- 
tract with  a  private  person,  and  that  it  can  no  more  impair 
the  obligation  of  the  contract  by  subsequent  legislation  than 
if  the  contract  was  between  two  or  more  citizens.  Nor  is  it 
necessarv  in  order  to  suppoii;  such  a  contract  that  there 
should  be  a  consideration  moving  from  the  other  party  to 
the  State.  It  will  be  sufficient  if  on  the  faith  of  tne  con- 
tract the  other  party  has  been  induced  to  invest  his  money 
or  to  employ  his  time  and  labor  in  furtherance  of  the  enter- 
prise which  is  the  subject  matter  of  the  contract.  But  in  all 
this  class  of  cases  the  first  point  to  be  established  is,  of 
course,  the  existence  of  the  contract  itself.  In  most  of  the 
cases  to  which  we  have  been  referred  by  counsel,  there  was 
little  or  no  difficulty  on  this  point.  In  Fletc/ier  vs.  Peck  (6 
Granch,  87)  certain  lands  had  been  granted  by  the  State  of 
Georgia  to  private  persons,  and  the  Legislature  by  a  subse- 
quent statute  attempted  to  annul  the  grant.  The  Court  held 
tne  grant  to  be  an  executed  contract  and  within  the  protec- 
tion of  the  Federal  Constitution.  In  the  State  of  New  Ja^sey 
vs.  Wilson  (7  Cranch,  164)  the  Legislature  had  passud  an  act 
authorizing  a  purchase  of  lands  for  certain  Indians,  in  con- 
sideration of  the  relinquishment  by  the  Indians  of  certain 
other  lands.  The  act  contained  a  provision  that  the  lands  so 
purchased  should  be  exempt  from  taxation.  A  subsequent 
act  attempted  to  repeal  the  statute  exempting  the  lands  from 
taxation,  and  the  Court  held  that  the  first  act  created  a  con- 
tract which  could  not  be  annulled  by  the  subsequent  act. 
The  case  of  the  State  Bank  of  Ohio  vs.  Knoop  (16  How.  369) 
involved  a  similar  principle.  In  McQee  vs.  mathis  (4  Wall, 
143)  the  State  of  Arkansas  passed  an  act  for  the  sale  of  cer- 
tain swamp  lands,  and  in  order  to  encourage  their  reclama- 
tion provided  that  they  should  be  exempt  from  taxation  for 
a  certain  term.  The  Court  held  this  to  be  a  contract  that 
the  lands  should  not  be  taxed  during  the  term.  In  Wilming' 
ton  B.  B.  vs.  Beid  (13  Wall.  264)  the  Legislature,  in  charter- 
ing the  railroad  company,  authorized  it  to  purchase  property 
for  the  use  of  the  road,  and  provided  that  the  lancf  should 
be  free  from  taxation.  Under  a  subsequent  act  a  tax  was 
levied  upon  the  franchise  of  the  company,  and  the  Court 
held  the  first  act  to  be  a  contract  exempting  the  franchise 
from  taxation.    The  other  cases  cited  by  counsel  all  rest 
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upon  analagous  provisions,  and  in  none  of  them  was  there  a 
reasonable  doubt  as  to  the  existence  of  the  contract. 

But  in  the  case  before  us  there  was  certainly  no  express 
contract  with  the  grantees  of  the  beach  and  water  lots;  and 
if  one  exists,  it  can  only  be  inferred  from  the  fourth  section 
of  the  statute  construed  in  the  light  of  the  sun'ounding  cir- 
cumstances. It  is  to  be  observed  that  the  statute  imposed 
no  duties  or  burdens  upon  the  gi*antees.  It  was  not  incum- 
bent on  them  to  reclaim  or  improve  their  lots.  They  in- 
curred no  penalties  if  they  failed  to  do  it,  and  nothing  was 
promised  them  if  they  di^,  unless  a  promise  is  to  be  infeiTed 
from  the  fourth  section,  to  the  effect  that  if  they  reclaimed 
or  improved  them  the  water  front  should  not  be  extended 
to  their  prejudice.  As  we  have  already  seen,  it  is  incum- 
bent on  the  plaintiff's  to  establish  the  contract  clearly;  not 
by  vague  conjections  or  plausible  presumptions  merely,  but 
in  such  manner  as  to  be  entirely  free  from  ambiguity.  We 
think  they  have  not  only  failed  to  establish  it  in  this  method, 
but  that  all  the  presumptions  are  against  them.  As  we  con- 
strue the  fourth  section  of  the  act,  it  was  not  addressed  to 
the  grantees  of  beach  and  water  lots,  nor  intended  in  any 
degree  to  influence  their  conduct;  but  was  simply  a  legisla- 
tive enactment  to  the  effect  that,  in  the  judgment  of  the  Leg- 
islature, it  was  not  expedient  in  the  interest  of  commerce 
and  for  the  convenience  of  shipping  that  the  water  front 
should  extend  beyond  the  line  defined  by  the  first  section; 
and  to  prevent  any  misconstruction  on  this  point,  the  Legis- 
lature by  the  sixtn  section  expressly  repelled  any  presump- 
tion that  they  had  abdicated  their  right  to  regulate  the 
construction  of  wharves  and  **  other  improvements  "  in  the 
interest  of  commerce  outside  of  that  line. 

Judgment  reversed  and  cause  remanded,  with  an  order  to 
the  Court  below  to  sustain  the  demurrer  to  the  complaint. 
Bemittitur  forthwith. 

Neither  Wallace,  C.  J.,  nor  McKinstry,  J.,  expressed  any 
opinion  in  this  ease. 

[Filed  December  22,  1879.] 

fNo.  10,444.1 
PEOPLE  vs.  CHARLES  COLBT. 

Grounds  for  Sktitno  Abide  Indictmbnt.  A  motion  to  set  asid^  an  indict- 
ment can  only  be  based  upon  the  grounds  enumerated  in  section  995 
of  the  Penal  Code.  The  clause  that  an  indictment  shall  be  set  aside 
where  not  found  as  prescribed  in  the  Code  will  not  support  a  motion 
to  set  aside  an  indictment  on  the  firround  that  the  grand  jury  was  not 
properly  selected,  summoned,  or  impaneled. 
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Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District. 

The  original  opinion,  with  a  full  report  of  this  case,  will 
be  found  m  this  volume  of  the  Jouenal,  page  333. 

By  the  Coubt: 

We  think  the  petition  for  a  rehearing  should  be  denied; 
but  as  certain  questions  are  considered  and  apparently  de- 
cided in  the  former  opinion  herein,  the  determination  of 
which  is  not  absolutely  required  by  the  exigencies  of  the 
case,  that  opinion  is  so  far  modified  as  to  make  the  judg- 
ment depend  exclusively  upon  our  affirmance  of  the  rule  as 
laid  down  in  People  vs.  SotUhiveU  (46  Cal.  142),  viz.,  that  a 
motion  to  set  aside  an  indictment  can  onlv  be  based  upon 
the  grounds  enumerated  in  section  995  of  tke  Penal  Code, 
and  that  the  clause  that  an  indictment  shall  be  set  aside 
where  not  found  as  prescribed  in  the  Code  will  not  support 
a  motion  to  set  aside  an  indictment  on  the  ground  that  the 
grand  jury  was  not  properly  selected,  summoned,  or  impan- 
eleil. 

The  first  subdivision   of  section  995  of  the  Penal   Code 

J>rovides  that  an  indictment  must  be  set  aside  ''  where  it  is 
ound,  indorsed,  or  presented  as  pt'escribed  in  this  Code"  Sec- 
tion 940  provides  how  an  indictment  must  he  found — that  is, 
that  it  must  be  concurred  in  by  the  constitutional  number- 
twelve.  The  last  mentioned  section  and  941  and  944  pre- 
scribe how  an  indictment  must  be  indorsed  Bxidi  presented. 
The  first  subdivision  of  section  995  by  its  terms  refers  to 
the  portions  of  the  Code  which  prescribe  the  mode  of  find- 
ing, indorsing,  and  presenting  an  indictment.  It  is  equally 
plain  that  the  third  subdivision  of  the  same  section  cannot 
be  made  to  refer  to  those  persons  ''  present  during  the  ses- 
sion "  who  themselves  constitute  the  grand  jury  impaneled 
and  sworn  under  the  direction  of  the  Court. 
Behearing  denied. 

DISSENTING  OPINION. 

Wallace,  C.  J. 

I  dissent  from  the  opinion  and  judgment  in  this  case,  and 
also  from  the  order  denying  the  prisoner's  petition  for  a  re- 
hearing upon  the  grounds  set  forth  in  my  dissenting  opinion 
in  People  vs.  SoxdKwetl. 

It  appears  that  the  names  of  the  persons  summoned  for 
the  purpose  of  forming  a  grand  jury,  having  been  called  and 
ihey  having  appeared,  the  prisoner  who  was  then  in  custody 
successfully  cnallenged  six  of  them.     The  legal  consequence 
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ensuing  from  this  fact  is  pointed  out  in  the  Penal  Code 
(section  900).  "  If  a  challenge  to  an  individual  grand  juror 
is  allowed,  he  cannot  be  present  or  take  part  in  the  consid- 
eration of  the  charge  against  the  defendant  who  interposed 
the  challenge  or  the  deliberations  of  the  grand  jury  there- 
on." It  thus  resulted  that  the  remaining  thirteen  grand 
jurors  who  still  continued  on  the  panel  became,  6^  operation 
of  t/ie  statute,  the  tribunal  to  whom  the  charge  against  the 
defendant  was  to  be  submitted.  No  statute  authorized  the 
Court  to  supply  the  places  of  the  six  objectionable  grand 
jurors  by  substituting  other  six  upon  the  grand  jury  in  their 
stead.  But  such  an  order  was  nevertheless  made,  and  six 
others  were  substituted  and  took  part  with  the  thirteen  grand 
jurors  constituting  the  original  panel,  and  the  indictment 
against  the  prisoner  was  the  result.  Had  the  six  substitutes 
obtruded  themselves  into  the  grand  jury  room  of  their  oum 
heads,  and  participated  in  the  deliberations  of  the  thirteen, 
there  would  be  no  doubt  that  the  indictment  would  have 
been  set  aside  under  the  third  subdivision  of  section  995  of 
the  Penal  Code :  *'  The  indictment  must  be  set  aside  by  the 
Court  in  which  the  defendant  is  arraigned  upon  his  motion 
in  either  of  the  following  cases :  *  *  *  3.  When  a  per- 
son is  permitted  to  be  present  during  the  session  of  the 
grand  jury,"  etc.  Here  six  such  persons  were  present 
under  an  order  of  the  Court  assuming  to  permit  their  pres- 
ence. But  there  was  as  little  authority  for  the  order  as 
for  the  intrusion  without  the  order.  Neither  the  order  nor 
the  intrusion  find  any  countenance  in  the  statute. 

It  is  true  that  the  grand  jury,  thus  made  up  of  thirteen  of 
the  nineteen  persons  originally  summoned  and  sworn  of  the 
regular  panel,  and  the  six  persons  added  thereto,  was  called 
by  the  Court  a  **  special  grand  jury,"  to  whom  only  the  case 
of  this  prisoner  was  to  be  and  was  in  fact  submitted.  But 
the  objection  to  the  proceeding  is  not  removed  by  calling 
the  assem})lage  of  persons  thus  so  made  up  a  ''  special 
grand  jury."  The  Court  had  no  authority  to  form  a  "special 
grand  jury  "  under  the  circumstances,  if  any  respect  is  to  be 
paid  to  tne  provisions  of  the  Penal  Code,  for  there  was  a 
regular  grand  jury  in  attendance  on  the  Court  at  the  time. 
That  Code  points  out  the  circumstances  under  which  a  special 
^and  jury  is  to  be  impaneled.  Section  907:  "If  an  offense 
IS  committed  during  the  sitting  of  the  Court  after  the  dis- 
charge of  the  grand  jury,  the  Court  may  in  its  discretion  di- 
rect an  order  to  be  entered  that  the  Sheriff  summon  another 
grand  jury."  But  here  the  offense  charged  against  the  pris- 
oner was  not  committed  during  the  sitting  of  the  Court  nor 
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after  the  discharge  of  the  grand  jury.  The  regular  grand 
jury  for  the  current  term  was  in  attendance  upon  the  Court, 
thirteen  of  whom  were  competent  to  examine  the  charge 
against  the  prisoner,  and  the  entire  nineteen  originally  sum- 
moned and  sworn  was  found  competent  to  investigate  charges 
against  accused  persons  other  than  the  prisoner  here,  of 
whom  the  bill  of  exceptions  shows  there  were  several. 

The  practice  adopted  in  this  case  involves,  in  my  judg- 
ment, a  wide  departure  from  the  plan  of  impaneling  grand 
juries  provided  oy  the  Penal  Code,  and  one  which  may  in- 
volve the  entire  system  in  inextricable  confusion.  Mere 
were  nineteen  competent  grand  jurors  impaneled;  six  were 
added  to  supply  the  places  of  six  found  disqualified  to  act 
in  the  prisoner  s  case,  but  still  retained  as  members  of  the 
grand  jury,  and  thus  made  up  a  body  of  twerdy-Jive  in  num- 
ber— ^a  number  unknown  to  the  law,  common  or  statutory. 
Another  six  might  have  been  added  to  take  the  places  of  six 
others  disqualified  to  act  upon  a  charge  pending  against 
another  accused  person,  but  still  retained  as  members  of  the 
grand  jury.  Here  would  be  a  grand  jury  of  thirty-one  per- 
sons, all  sworn  and  acting  in  cases  before  it,  and  the  number 
might  of  course  be  indefinitely  increased  because  of  a  num- 
ber of  accused  persons  in  custody  and  interposing  their  sev- 
eral challenges  to  individual  grand  juroi*8.  I  think,  as  I 
had  occasion  to  say  in  the  Southwell  case,  that  a  means  of 
correcting  such  a  radical  departure  from  the  law  is  found  in 
the  provisions  of  the  statute  which  allows  the  accused  upon 
his  arraignment  to  move  to  set  aside  the  indictment. 
**  When  it  is  not  found  *  *  and  presented  as  prescribed 
in  this  Code." 

I  am  therefore  of  opinion  that  the  petition  of  the  prisoner 
for  a  rehearing  should  be  granted. 


United  States  District  Court. 


District  of  California. 


J.  E.  ABBOTT,  Assignee  of  the  Vallejo  Bank,  a  corpora- 
tion BANKRUPT,  Complainant, 

vs. 

ABRAHAM  POWELL  and  SARAH  LOUISA  POWELL, 
ms  WIFE,  E.  W.  BURR,  J.  M.  8H0TWELL  and 
SAVINGS  AND  LOAN  SOCIETY,  a  corporation, 
Defenpants. 
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On  April  25,  1876,  defendant    Abraham  Powell,  for  the 

Eurpose  of  securing  the  payment  of  a  sum  of  money  due  from 
im  to  defendant  the  Saving  and  Loan  Society,  executed 
and  delivered  to  defendants  Burr  and  Shotwell,  in  trust  for 
said  purpose,  a  deed  of  two  certain  parcels'  of  land  situate  in 
Solano  County,  California,  the  one  a  farm,  and  the  other  a 
town  lot  in  Vallejo. 

On  June  16,  1876,  Powell  executed  and  delivered  to 
the  Vallejo  Bank,  for  the  purpose  of  securing  the  payment 
of  a  certain  sum  of  mooey  due  from  him  to  it,  a  mortgage  of 
five  certain  parcels  of  land  situate  in  the  same  county,  one  of 
the  said  parcels  being  the  farm  previously  conveyed  to  de- 
fendants Burr  and  Shotwell. 

Previous  to  the  filing  of  the  bill,  defendant  Powell,  with 
the  consent  of  the  Vallejo  Bank,  which  released  its  mortgage 
upon  the  same,  sold  three  of  the  five  parcels,  and  applied  the 
proceeds  of  sales,  in  part,  to  the  payment  of  certain  indebt- 
edness of  Powell  to  the  bank  other  than  that  secured  by  the 
mortgage  in  question.  The  two  tracts  remaining  subject  to 
the  mortgage  may  be  designated  as  the  Mill  property  and  the 
Farm. 

On  August  5,  1877,  defendant  Sarah  Louisa  Powell  filed 
a  declaration  of  homestead,  in  compliance  with  the  laws  of 
the  State  of  California,  on  the  town  lot  already  conveyed  to 
Burr  and  Shotwell. 

On  August  27,  1878,  the  Vallejo  Bank  filed  its  petition  in 
bankruptcy,  and  afterward  was  adjudged  bankrupt,  and  the 
complainant  was  appointed  assignee. 

The  bill  was  filed  November  6,  1878,  and,  so  far  as  is 
necessary  to  illustrate  the  questions  decided,  states  the  ex- 
ecution of  the  deed  of  trust  and  mortgage,  and  the  filing  of 
the  declaration  of  homestead,  as  aforesaid;  and  further,  that 
at  the  date  of  filing  the  bill  there  is  due  to  the  Savings  and 
Loan  Society,  and  secured  by  said  deed  of  trust,  the  sum  of 
$9,500;  that  there  is  due  to  the  complainant,  and  secured  by 
said  mortgage,  the  sum  of  $5,000;  that  the  farm  property  on 
which  both  complainant  and  defendant  the  Savings  and  Loan 
Society  have  a  lien  is  worth  only  the  sum  of  $9,000;  that 
the  homestead  (town  lot)  upon  which  defendant  the  Savings 
and  Loan  Society  has  exclusively  a  lien  is  worth  only  the 
sum  of  $3,300;  that  the  said  mill  property  is  worth  only  the 
sum  of  $1,500;  that  all  the  property  subject  to  the  liens  of 
the  deed  of  trust  and  the  mortgage  is  insufiicient  to  pay  both 
debts  secured  by  said  instruments;  and  that  defendant  Powell 
is  insolvent.  The  prayer  of  the  bill  is  that  the  securities  held 
by  complainant  and  the  Savings  and  Loan  Society  may  be 
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marshaled  in  such  a  manner  that,  if  possible,  each  may 
make  the  amount  due  it  respectively;  and  for  this  purpose 
the  Court  order  the  different  parcels  of  land  sold  by  the 
master,  and  the  proceeds  applied  in  the  following  manner — 
that  is  to  say: 

That  the  master  sell — (1)  The  Mill  property,  and  apply 
the  proceeds  thereof,  after  deducting  the  costs  and  expenses 
of  sale,  to  the  payment  of  the  amount  due  complainant.  (2) 
The  Farm,  anci  apply  the  proceeds  thereof  to  tne  payment  of 
the  amount  due  the  Savings  and  Loan  Society,  and  the  re- 
mainder, if  any,  to  the  payment  of  such  portion  of  complain- 
ant's debt  as  may  be  still  unsatisfied;  and  if,  after  the  sale 
of  said  two  parcels,  it  be  seen  by  the  master  that  there  is 
still  due  either  to  complainant  or  to  the  Savings  and  Lean 
Society  any  portion  of  the  amount  by  the  decree  found  due 
to  either,  that  he  then  sell — (3)  The  homestead,  and  applj 
the  proceeds  thereof — first,  to  the  payment  of  the  amount,  if 
any,  remaining  due  to  the  Savings  and  Loan  Society;  second- 
ly, to  the  payment  of  the  amount,  if  any,  remaining  due  to 
complainant,  rendering  the  balance,  if  any,  to  the  defendant 
Sarah  Louisa  Powell. 

The  answer  of  defendants  Powell  and  wife  alleged  the 
value  of  the  different  parcels  of  land  to  be  greater  than  as 
stated  in  the  bill,  and  also  set  up  as  an  offset  to  the  demand 
of  complainant  a  claim  of  defendant  Powell  for  services  as 
President  rendered  by  him  to  the  Yallejo  Bank,  the  bank- 
rupt. 

The  defendants  Burr  and  Shotwell  and  Savings  and  Loan 
Society  made  no  opposition  to  the  relief  prayed  by  the  bill. 

Oliver  P.  Evaiis  and  Ely  L  Hntchinaoii,  for  complainant. 
WinanSy  Belknap  &  Godoy,  for  defendants  Powell  and  wife. 
A,  N.  Droivriy  for  defendants  Savings  and  Loan  Society^ 
Burr,  and  Shotw.ell. 

Hoffman,  J.,  delivered  the  opinion  of  the  Court: 

I  have  carefully  examined  all  the  authorities  furnished  me 
by  the  learned  counsel  for  the  defendants.  I  am  unable  tp 
perceive  that  any  of  them  are  decisive,  or  even  discuss  the 
principal  points  made  in  the  case  at  bar. 

It  is  not  disputed  that,  as  a  general  rule,  where  a  creditor 
has  a  claim  on  two  funds,  on  one  of  which  another  person 
has  also  a  claim,  and  such  other  person  will  be  prejudiced  by 
allowing  the  creditor  to  satisfy  his  debt  out  of  the  fund, 
subject  to  both  claims,  equity  will  compel  the  creditor  to 
resort  in  the  first  instance  to  the  fund  to  which  he  alone  has 
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a  claim,  if  it  can  be  done  without  injustice  to  him   or  to  the 
common  debtor.     (Story  Eq.  Jur.  §g  660-633.) 

But  this  equity,  it  has  been  held,  exists  only  in  favor  of 
junior  mortgagees  and  other  incumbrances,  and  the  applica- 
tion of  the  rule  has  been  refused  when  asked  for  by  a  mort- 
gagor. 

Thus  in  Massachusetts,  where  a  mortgage  embraced  home- 
stead, property,  and  also  property  not  impressed  with  that 
character,  an  application  tnat  the  latter  should  be  first  sold, 
and  the  homestead  exempted  if  the  other  property  was  suffi- 
cient to  satisfy  the  mortgage,  was  denied  by  the  Judge,  and 
the  decision  sustained  oy  the  Supreme  Court.  {Searle  ts. 
Chapman,  121  Mass.  19.) 

In  this  case.  Gray,  C.  J.,  observes:  "The  power  of  a 
Court  of  Chancery  to  compel  a  mortgagee  to  resort  in 
the  first  instance  to  one  of  several  estates  mortgaged,  is  exer- 
cised only  for  the  protection  of  the  equities  of  different  cred- 
itors or  incumbrancers,  or  of  sureties,  and  not  for  the  benefit 
of  the  mortgagor.  As  against  him  the  mortgagee  has  the 
right  to  enforce  the  contract  between  them  according  to  its 
terms,  and  is  not  obliged  to  elect  between  different  remedies 
or  securities." 

In  Wisconsin  the  rule  of  equity  was  a))plied  in  favor  of 
judgment  creditors  of  the  mortgagor,  as  against  the  mort- 
gagee of  the  homestead,  and  the  latter  was  compelled  to  fore- 
close his  mortgage  on  the  homestead  before  being  admitted 
to  share  with  the  other  creditors  in  the  proceeds  of  the  re- 
mainder of  the  mortgagee's  estate.  ( White  vs.  PotteySy  20 
Wis.  503.)  But  this  rule  was  subsequently  altered  by  sta- 
tute.    (Laws  of  Wisconsin,  1870,  ch.  133,  g  1.) 

So  in  another  case  in  the  same  State,  where  a  mortgage 
embraced  a  homestead  and  a  business  lot,  and  the  homestead 
had  been  sold  to  satisfy  the  mortgage  debt,  the  Court  refused 
to  set  aside  the  sale  so  that  the  business  lot  might  be  sold 
first,  it  appearing  that  there  were  creditors  of  the  mortgagor 
who  had  judgment  liens  on  the  business  lot  which  were  not 
liens  on  the  homestead.     (18  Wis.  241.) 

It  is  unnecessary,  however,  to  cite  further  authorities. 
I  have  mentioned  them  merely  to  show  the  diversity  of  opin- 
ion which  has  prevailed  as  to  the  rights  of  the  owners  of 
homesteads  as  against  mortgagees. 

In  this  State  it  appears  to  be  settled  that  a  mortgagee  of 
lands  not  included  in  a  homestead  cannot  compel  a  prior 
mortgagee,  whose  mortgage  includes  those  lands  and  also  the 
homestead,  to  resort  to  the  latter  before  selling  the  lands 
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mortgaged  to  the  junior  mortgagee.     {McLaughlin  vs.  Harty 
46  Cal.  639.) 

It  lias  also  been  held  that  the  wife  may,  after  a  judgment 
against  her  husband  has  become  a  lien  on  the  home  prop- 
erty, file  a  declaration  of  homestead  upon  it,  and  acquire  such 
an  interest  in  it  that  she  can  compel  the  Sheriff  to  exhaust 
the  husband^s  individual  property  before  subjecting  it  to  sale. 
{Bartlwlomew  vs.  Hocky  23  Cal.  2y9.) 

But  neither  of  these  cases  contain  the  slightest  intimation 
that  where  a  person  has  made  a  mortgage  on  two  pieces  of 
property,  and  afterwards  makes  a  second  mortgage  on  one  of 
them,  the  equitable  right  of  the  junior  mortgagee  to  compel 
the  first  mortgage  to  resort,  in  the  first  instance,  to  the  prop- 
erty on  which  he  has  an  exclusive  claim,  can  be  taken  away 
or  impaired  by  a  declaration  of  homestead,  by  either  hus- 
band or  wife,  on  the  property  exclusively  mortgaged  to  the 
first  mortgagee. 

I  have  been  referred  to  no  case  which  hints  at  so  inequi- 
table a  rule.  The  junior  mortgagee,  when  accepting  the  se- 
cnrity  of  a  second  mortgage,  had  a  right  to  repose  upon  the 
protection  afforded  him  by  the  familiar  rule  of  equity,  and  to 
act  upon  the  assurance  that  the  first  incumbrancer  would  be 
compelled  to  resort  to  the  property  on  which  he  had  an  ex- 
clusive claim  before  coming  on  the  property  covered  by  the 
second  mortgage,  and  that  no  act  of  tne  mortgagor  coula  de- 
prive him  of  the  right  to  compel  him  to  do  so. 

If  the  mortgagor  or  his  wiie,  by  merely  making  a  declara- 
tion of  homestead,  could  thus  impair  or  destroy  the  security 
of  the  junior  mortgagee,  why  might  he  not  effect  the  same  re- 
salt  by  making  a  grant  of  the  property  exclusively  embraced 
in  the  first  mortgage  ?  For  the  declaration  of  homestead  may 
be  likened  to  a  grant  to  himself  and  wife,  for  it  operates  an  ex- 
emption of  property  from  the  claims  of  his  general  creditors. 
And  yet,  it  will  not  be  disputed,  that  where  the  whole  of  an 
estate  is  mortgaged,  and  the  mortgagor  makes  subsequent 
mortgages  or  sales  of  specific  parcels  of  it,  the  subsequent 
incumbrancers  have  the  right  to  compel  the  general  mort- 
gagee to  satisfy  his  debt  by  selling  in  the  reverse  order  of 
the  sales  or  mortgages  by  the  owner.  {Ram  vs.  Reynolds^ 
11  Cal.  20;  Cheevers  vs.  Fair,  5  Cal.  337.) 

Any  other  rule  would  be  injurious  to  the  mortgagor  him- 
self. For  after  mortgaging  his  property  for  what  might  be 
an  insignificant  part  of  its  value,  he  would  be  unable  to  sell 
or  incumber  any  separate  parcel  of  it;  for  the  purchaser  or  in- 
cumbrancer would  have  no  assurance  that  his  parcel  might 
not  be  first  taken  to  satisfy  the  general  mortgage. 
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The  interests  therefore,  both  of  owners  and  incumbrancers, 
of  land,  require  that  the  equitable  rule  under  consideration 
should  be  rigidly  adhered  to  in  all  cases  justly  admitting 
of  its  application,  and  with  such  certainty  as  to  permit-reli- 
ance upon  it,  as  a  vested  right  incidental  to,  and  inseparable 
from,  the  rights  created  by  the  mortgage.  I  can  conceive 
no  reason  of  justice  or  policy  why  this  right,  which  con- 
fessedly existed  as  between  the  first  and  second  mortgagees, 
and  which  grew  out  of  the  contracts  of  the  mortgagor  him- 
self,  should  be  destroyed  or  impaired  by  the  filing  by  the 
latter,  or  his  wife,  of 'a  declaration  of  homestead. 

It  is  urged  that  the  mortgagee  in  this  case  has  lost  the 
right  to  demand  the  application  of  the  rule  because  he  had 
other  securities  on  which  he  has  released  his  lien«  and  the 
proceeds  of  which,  when  sold  by  the  mortgagor,  have  been 
applied  in  part  only  to  the  payment  of  the  mortgage  debt; 
and  this  result,  it  is  urged,  would  ensue  even  if  no  home- 
stead had  been  declared  on  the  property. 

But  this  relinquishment  by  the  mortgagee  of  a  portion  of 
the  security,  its  sale,  and  the  application  of  the  proceeds, 
were  done  not  only  with  the  assent  of  the  mortgagor,  but 
must  have  been  done  by  him ;  for  he  alone  could  make  a  title 
to  the  purchaser.  The  proceeds  were  applied,  no  doubt,  in 
accordance  with  the  agreement  made  when  the  mortgagee 
consented  to  waive  his  lien.  The  mortgagor  cannot  be  now 
heard  to  object  to  a  transaction  assented  to  and  effected  by 
himself. 

There  are  no  junior  incumbrances  on  the  property  which, 
it  is  now  asked,  shall  be  first  sold.  These,  if  they  existed, 
might  veiy  possibly  invoke  the  equitable  rule  under  consid- 
eration, and  demand  that  the  whole  proceeds  of  the  property, 
on  which  the  mortgagee  had  an  exclusive  lien,  snouid  be 
applied  to  payment  of  his  debt  before  he  can  compel  the 
mortgage,  prior  to  himself,  to  sell  first  the  property  which 
is  also  mortgaged  to  them. 

The  only  subsequent  incumbrance  on  the  property,  covered 
by  either  mortgage,  is  that  created  bv  the  declaration  of 
homestead.  The  rights  acquired  undfer  that  declaration 
have  already  been  considered. 

It  is  objected  that  the  first  security  given  was  in  the  form 
of  a  deed  of  trust,  which  vested  the  legal  title  in  trustees, 
and  which  is  in  some  respects  distinguishable  from  a  mort- 
gage in  the  ordinary  form. 

This  is  true;  but  I  do  not  see  what  effect  it  can  have  on  the 
rights  of  the  second  mortgage.  The  trust  deed  was  intended 
as  a  security.     No  right  is  claimed  under  it,  except  to  sell 
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the  property  and  execute  the  trust  by  paying  the  debt.  The 
trustees  submit  to  the  direction  of  tne  Court  as  to  the  mode 
of  selling.  They  do  not  deny  that  they  are  bound  by  the 
same  equitable  rules  which  would  be  enforced  against  an  or- 
dinary mortgagee. 

The  fact  that  the  legal  estate  is  in  them  does  not  emanci- 
pate them  from  those  rules  any  more  tlian  an  ordinary  mort- 
gagee would  be  released  from  their  operation  in  those  States 
where  a  mortgage  is  held  as  at  common  law  to  pass  the  legal 
title. 

For  these  reasons  I  am  of  opinion  that  the  application  of 
the  assignee  should  be  granted. 


United  States  Circuit  Court. 


DiSTBiCT  OF  Oregon. 


[No.  626.] 
Wednesday,  November  12,  1879. 

THE  BANK  OF  BRITISH  NORTH  AMERICA 

vs. 

M.  M.  ELLIS,  J.  D.  LEE,  W.  0.  BROWN,  T.  G.  RICH- 

MOND,  AND  ISAAC  LEVINS. 

1.  NiooTiABLB  Instbuicents — POSSESSION  OF.    The  possession  of  a  negotia* 

ble  instrument  imports,  prima  facie^  that  the  holder  acquired  it  honn 
fide  for  value,  in  the  usual  course  ol  business,  without  notice  of  any 
fact  impugning  its  validity ;  and  that  he  is  the  owner  thereof,  and  enti^ 
tied  to  recover  the  contents  from  all  prior  parties  thereto. 

2.  Idbu — CoNsiDBBATioN  OS.     Inquiry  into  the  consideration  of  a  negotiable 

paper  can  only  be  made  between  privies  or  the  immediate  parties  there- 
to— as  the  maker  and  payee,  or  an  indorser  and  his  indorsee .  All  other 
parties  are  called  remote,  and  as  between  them  a  consideration  for 
making  and  indorsing  the  same  is  condosively  presumed;  bnt  a  want 
of  consideration  may  be  shown  by  a  defendant  against  a  remote  party, 
if  the  latter  took  the  paper  with  the  knowledge  that  such  want  could 
be  shown  against  a  nearer  party. 

B.  Idem — Accommodation  Makbb  ob  Indobsbb.  A  party  who  makes  or  in- 
dorses a  note  without  consideration,  and  for  the  purpose  of  thereby 
lending  his  credit  to  another,  is  an  accommodation  maker  or  indorser, 
and  cannot  show  a  want  of  consideration  therefor  against  any  one  ex- 
cept the  accommodated  party. 

4.  Dbvbnsb — Want  of  Gonsidbbation.  A  party  to  negotiable  paper  who 
seeks  to  make  the  want  of  consideration  a  defense  to  an  action  there- 
on must  not  only  allege  such  want  of  consideration,  but  also  show  how 
and  why  he  is  entitled  to  make  such  defense  as  against  the  plaintiff  in 
any  aspect  of  the  case  made  in  the  complaint* 
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5.  Indobskb.    An  indorser's  contract  and  liability  is  separate  and  distinct 

from  that  of  the  maker's;  he  agrees  that  the  instrument  will  be  paid 
by  himself,  if  not  by  the  maker,  and  as  his  own  debt,  and  not  that  of 
another. 

6.  Indobsbment.    In  the  absence  of  anything  to  the  contrary,  an  indorse- 

ment is  presumed  to  have  been  made  regularly — after  the  making  of 
the  instrument  and  the  indorsement  of  the  same  by  the  payee  and  be- 
fore its  maturity — and  the  indorser  thereby  becomes  liable  as  such  to 
any  subsequent  holder  of  the  paper,  whether  he  then  had  any  interest 
in  the  same  or  not,  unless  there  was  an  agreement  that  he  should  be 
liable  only  as  guarantor,  which  was  known  to  the  holder  at  the  time  of 
acquiring  the  paper. 

Action  upon  promissory  notes. 

EUis  G.  Hughes,  for  the  plaintiff. 

H,  Y.  Thompson  and  George  H.  Durham,  for  the  defend- 
ants. 

Deady,  J. 

This  action  is  brought  to  recover  the  snm  of  $2,025  alleged 
to  be  due  the  plaintiff  on  forty-three  promissory  notes,  with 
interest,  costs  of  protest,  and  an  attorney  fee. 

The  complaint  alleges  that  the  plaintiff  is  a  corporation 
organized  in  the  Kingdom  of  Great  Britain  and  Ireland,  and 
that  the  defendants  are  citizens  of  Oregon. 

That  all  of  said  notes  were  made  on  May  1, 1878,  and  eight  of 
them  are  payable  on  October  1,  1878,  and  the  remaining  35 
on  January  1,  1879;  that  each  of  said  notes  was  indorsed  by 
said  defendants,  and  thereafter  and  prior  to  their  maturity 
the  plaintiff  acquired  the  same  in  the  regular  course  of  business, 
and  is  now  the  owner  and  holder  thereof;  and  that  "said 
notes  falling  due  and  remaining  unpaid/'  the  plaintiff  pro- 
cured the  same  to  be  protested. 

The  answer  of  the  defendants  contains  sundry  denials  and 
three  special  pleas  or  defenses. 

The  nrst  one  alleges  that  the  makers  of  said  notes  received 
no  consideration  for  the  same,  and  ''these  defendants,  in- 
dorsers  of  said  notes,  *  *  *  received  no  consideration 
for  such  indorsement,"  and  that  the  plaintiff  at  the  time  it 
acquired  said  notes  had  knowledge  of  these  facts. 

The  second  one  alleges  that  said  notes  were  made  in  pur- 
suance of  an  a^eement  between  the  makers  thereof  and  the 
Dayton,  Sheridan,  and  Grand  Ronde  Railway  Co.,  that  the 
latter  would  construct  and  put  in  operation  by  October  1, 
1878,  a  branch  of  its  railway  from  a  place  called  Broadmeads 
to  the  town  of  Dallas;  and  were  placed  in  the  hands  of  B.  S. 
Crystal,  J.  D.  Lee,  and  H.  C.  Brown,  as  agents  and  trustees, 
to  deliver  the  same  to  said  railway  company  upon  the  com- 
pletion by  it  of  said  contract;  that  afterwards  said  trustees, 
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with  the  coBsent  of  said  makers,  delivered  said  notes  to  said 
railway  company  upon  its  promise  to  perform  said  contract, 
but  that  saia  company  has  hitherto  wholly  failed  to  perform 
said  contract,  and  the  consideration  for  said  notes  has  failed, 
and  that  the  plaintiff  had  notice  of  these  facts  when  it  ac- 
quired said  notes. 

The  third  defense  alleges  that  the  defendants  did  not  in- 
dorse such  notes  ^'  until  long  after  they  were  made;"  that  the 
same  were  made  payable  to  the  order  of  said  railway  com- 
pany; that  said  defendants  never  had  "any  interest  m  said 
notes, "  or  consideration  for  indorsing  the  same;  and  that  the 
plaintiffs  at  the  time  of  acquiring  the  notes  had  knowledge 
of  these  facts. 

The  plaintiff  demurs  to  each  of  these  defenses  because  the 
same  does  not  state  facts  sufficient  to  constitute  a  defense. 

Each  of  these  defenses  must  stand  or  fall  by  itself,  and 
without  any  aid  from  either  of  the  others.  (Hall  vs.  Aitstin^ 
1  Deadv,  107;  Bachmmi  vs.  Everding,  1  Saw.  72.) 

The  first  defense  merely  alleges  that  the  notes  were  made 
bj  the  makers  and  indorsed  by  the  defendants  without  con- 
sideration— not  that  the  consideration  has  failed,  but  that 
there  never  was  any. 

This  is  not  a  shadow  of  a  defense  to  this  action.  The 
mere  possession  of  a  negotiable  note  imports,  prima  /acie^ 
that  the  holder  acquired  it  bona  fide,  for  value,  m  the  usual 
course  of  business,  without  notice  of  any  circumstances  im- 
peaching its  validity,  and  that  he,  is  the  owner  thereof,  enti- 
titled  to  recover  the  contents  of  the  same  from  all  prior  par- 
ties thereto.  (1  Dan.  Neg.  In.  §812;  1  Par.  N.  &  B.  184; 
CoUina  vs.  Gilbert,  4  Otto,  754.)  Here  the  plaintiff  not  only 
alleges  that  it  is  the  owner  and  holder  of  these  notes,  but 
that  it  acquired  them  before  maturity  in  due  course  of  busi- 
ness. 

An  allegation,  then,  that  these  notes  were  made  or  indorsed 
by  the  defendants  without  consideration  is  no  defense  to  its 
claim  to  recover.  Inquiry  into  the  consideration  of  negotia- 
ble paper  can  only  be  made  between  privies,  or  immediate 
parties  thereto — as  the  maker  and  payee,  an  indorser  and  his 
indorsee.  All  other  parties  to  negotiable  paper  are  called 
remote,  and,  as  between  them,  a  consideration  for  making  or 
indorsing  the  same  is  conclusively  presumed.  But  the  de- 
fendant may  make  the  defense  of  a  want  of  consideration 
against  a  remote  party  if  he  could  have  done  so  against  a 
nearer  party,  and  such  remote  pariy  took  the  paper  with  a 
knowledge  that  it  was  open  to  this  defense.  (1  I>an.  Neg.  In. 
g  174;  Par.  N.  &  B.  175,  183.)    And  to  this  qualification  of 
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the  rule  there  is  an  important  exception  in  the  case  of  ac- 
commodation paper.  A  party  who  makes  or  indorses  a  note 
without  consideration,  and  for  the  purpose  of  thereby  lend- 
ing his  credit  to  another,  is  an  accommodation  maker  or  in- 
dorser,  and  cannot  make  the  defense  of  a  want  of  considera- 
tion against  any  one  except  the  accommodated  party.  The 
note  is  supposed  to  be  taken  by  third  persons  upon  the  credit 

r'ven  to  him,  and  he  is  expected  to  pay  it.  (1  Dan.  Neg.  In. 
189;  1  Par.  N.  &  B.  183.)  A  party  to  negotiable  paper 
who  seeks  to  make  the  want  of  consideration  a  defense  to  an 
action  thereon  must  not  only  allege  such  want  of  considera- 
tion, but  must  go  further  and  show  how  and  why  he  is  enti- 
tled to  make  such  defense  as  against  the  plaintin  in  any  as- 
pect of  the  case  made  in  the  complaint.  In  this  case  it  does 
not  appear  from  the  plea  that  the  defendants  are  entitled  to 
avail  tnemselves,  as  against  this  plaintiff,  of  the  want  of  con- 
sideration for  either  making  or  indorsing  these  notes.  The 
makers  are  not  sued,  and  the  question  of  their  liability  Iq 
this  respect  is  not  in  the  case.  An  indorser's  contmct  and 
liability  is  separate  and  distinct  from  that  of  the  maker's. 
An  indorsement  is  not  merely  a  transfer  of  the  note,  but  it 
is  also  a  fresh  and  substantive  contract  by  which  the  indorser 
agrees,  among  other  things,  that  the  note  will  be  paid  at  ma^ 
turity  by  himself,  if  not  by  the  maker,  and  as  his  own  debt, 
and  not  that  of  another.  (1  Dan.  Neg.  In.  g  669;  2  Par. 
N.  &  B.  23.) 

For  aught  that  appears  here,  there  is  no  privitj  between 
the  plaintiff  and  the  defendants,  and  therefore  it  is  immate- 
rial m  this  action  whether  the  latter  received  any  considera- 
tion for  their  indorsement  or  not,  unless  it  furuier  appears 
that  the  plaintiff  gave  no  consideration  for  the  notes,  and 
that  no  holder,  intermediate  between  the  plaintiff  and  the 
defendants,  did  so.  (Hodman  dt  Co,  vs.  Bmikof  Milivauketj 
12  Wall.  191.)  Again,  it  would  not  be  inconsistent  with 
this  defense  if  the  defendants  indorsed  these  notes  without 
consideration  for  the  accommodation  of  the  makers  or  payee 
or  its  indorsee;  and  therefore  they  may  be  liable  thereon, 
notwithstanding  such  want  of  consideration. 

The  plea,  to  be  a  good  defense,  must  meet  this  phase  of  the 
case  by  denying  directly  that  the  defendants  were  accommo- 
dation indorsers,  or  by  stating  facts  inconsistent  therewith. 
The  second  plea  is  still  less  material  than  the  first.  It  only 
alleges  in  effect  that  the  consideration  for  the  making  of  the 
notes — to  wit,  the  promise  of  the  railway  company  to  construct 
and  operate  a  branch  road  to  Dallas  by  October  1, 1878 — ^has 
failed.     This  may  be  so;  but  in  an  action  by  a  holder  of  these 
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notes  against  an  indorser,  snch  fact  alone  is  wholly  immate- 
rial. Notwithstanding  this,  even  the  defendants  may  have 
indorsed  these  notes  to  the  plaintiff,  and  received  irom  it 
therefor  their  full  value. 

The  third  defense  is  also  bad.  The  only  facts  which  it 
contains  in  addition  to  the  others  is,  that  the  defendants  did 
not  indorse  these  notes  ''until  hiig  after  they  were  made,  and 
never  had  any  interest  in  them." 

In  the  absence  of  anything  to  the  contrary,  an  indorsement 
upon  negotiable  paper  is  presumed  to  have  been  made  after 
the  making  of  the  same,  and  be/ore  maturity;  and  if  such  in- 
dorsement be  made  by  any  one  other  than  the  original  payee, 
then  after  his  indorsement.  And  as  between  an  indorser 
aftei"  maturity  and  a  subsequent  holder  of  a  negotiable  note, 
tne  former  is  held  liable  as  upon  a  note  payable  on  demand, 
and  even  as  an  original  promissor.  (2  Par.  N.  &  B.  9,  13; 
1  Dan.  Neg.  In.  g  928;  New  Orleans,  etc,,  Co,  vs.  Montgomery, 
5  Otto,  18.)  This  allegation  as  to  the  time  when  the  indorse- 
ment of  the  defendant  was  miide  only  amounts  to  this,  that 
such  indorsement  was  made  after  the  note  was,  which  fact  is 
consistent  with  the  allegation  of  the  complaint  and  the  de- 
fendants* liability  to  the  plaintiff. 

But  upon  this  fact  and  the  allegation  that  the  defendants 
never  had  any  interest  in  the  notes,  it  is  argued  by  counsel 
that  they  are  not  in  law  indorsers,  but  guarantors,  which  is 
a  collateral  agreement,  and  void  unless  made  upon  a  distinct 
consideration. 

What  is  the  nature  of  the  liability  which  a  third  person 
incurs  who  indorses  a  note  before  the  payee  thereof,  has 
been  a  vexed  question  in  the  law,  and  has  been  settled  differ- 
ferently  in  different  States.  In  the  Supreme  Court  of  the 
United  States  the  rule  is  established  that  such  person  is 
either  an  original  promissor,  a  guarantor,  or  indorser,  accord- 
ing to  the  nature  of  the  transaction  and  the  intent  and  pur- 
pose with  which  the  indorsement  is  made,  which  may  be 
shown  by  parol,  upon  the  theory  that  such  indorsement  is 
irregular  and  ambiguous.  {Rey  vs.  Simpson,  22  How.  350; 
Oood.  vs.  Martin,  4  Otto,  94.) 

But  the  allegation  that  the  defendants  did  not  indorse  these 
notes  until  lorig  after  they  were  made  does  not  even  imply 
that  they  indorsed  them  oefore  the  payee  did — before  thev 
were  put  in  circulation — but  rather  the  contrary.  Nor  is  it 
a  sufficient  allegation  that  they  were  indorsed  after  maturity. 

The  presumption  is  that  the  defendants  indorsed  the  notes 
ref.ulariy — after  the  payee;  and  although  they  then  had  no 
interest  in  them,  they  are  still  liable  to  the  plaintiffs  as  in- 
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dorsers,  unless  there  was  an  agreement  or  understanding  at 
the  time  that  they  were  to  be  liable  only  as  guaratitors,  and 
that  this  was  known  to  the  plaintiffs  at  the  time  of  acquiring 
the  notes.  But  in  favor  of  the  plaintiffs  the  defendants  are 
presumed  to  have  indorsed  as  payees;  and  for  the  purpose 
of  maintaining  this  action  against  them  as  such,  the  plaintiff 
may  write  over  the  indorsement  of  the  or^nal  payee,  ''Pay 
to  the  order  of  the  defendants/*  naming  tnem,  or  any  other 
contract  or  direction  not  inconsistent  with  what  it  knew  to  be 
the  puipose  of  such  indorsement.     (2  Par.  N.  &  B.  2.) 

Besides,  the  defendants  may  have  indorsed  these  notes  for 
the  accommodation  of  the  maker  or  the  original  payee  or  its 
indorsee;  and  in  such  case  the  fact  that  they  had  no  interest 
in  the  notes,  and  received  no  consideration  for  their  indorse- 
ments thereon,  is  whoUy  immaterial,  and  would  be  just  what 
every  one  at  all  conversant  with  the  subject  would  ordinarily 
infer  from  the  premises. 

In  the  course  of  the  argument  for  the  defendants  it  was 
suggested  that  if  their  defenses  must  be  considered  sepa- 
rately that  application  would  be  made  to  amend  the  answer 
so  as  to  state  the  three  in  one;  and  counsel  for  the  plaintiff, 
as  a  matter  of  convenience,  lias  considered  this  already  done. 
But  such  an  amendment  will  make  no  difference  in  the*  result. 
The  plaintiff  being  presumed  to  be  the  bo7ui  Jidt  holder  of 
those  not^^  for  value  before  maturiij^,  and  such  assump- 
tion not  being  negatived  or  contradicted  by  these  pleas 
prima  faciej  it  is  entitled  to  recover  their  contents  from  any 
and  all  bf  the  prior  parties  the.eto;  and  no  plea  is  or  can  b>e 
a  defense  to  this  ac'ioa  unless  it  states  facts  sufficient  to  neg- 
ative this  conclusion,  so  far  as  the  defendants  are  concerned, 
in  any  and  eve^  phase  of  the  case  made  in  the  complaint. 

Negotiable  paper  is  the  life-blood  of  commerce  and  busi- 
ness, and  its  circulation  and  usefulness  would  be  seriously 
impaired  if  every  maker  or  remote  indorser  thereof  could  set 
up  a  failure  to  keep  the  private  understanding  or  agreements 
between  himself  and  third  persons,  upon  which  he  claims  to 
have  signed  or  indorsed  the  same,  to  avoid  the  payment 
the  eof  according  to  his  obligation,  as  shown  bv  the  instru- 
me::').  m  the  hands  of  a  bona  Jide  holder  for  value.  Parties 
who  p  jt  tbe^r  names  to  or  upon  negotiable  paper  upon  the 
fa'th  of  other  people's  expectations  and  promises,  must  not 
erpecli,  if  i>ey  are  thereby  deceived  or  disappointed,  to 
throw  the  loss  upon  those  who  in  good  faith  have  taken  their 
pc  ?r  for  what  they  or  those  whom  they  trusted  gave  it  out 
to  be. 

T!ie  demurrer  is  sustained. 


milt  €ufit 
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Current  Topics. 

We  publish  this  week  a  large  number  of  Supreme  Court 
opinions  filed  in  December  last.  There  are  ten  more  of  such 
opinions,  some  of  them  quite  long;  but  we  shall  insert  them 
all  in  our  next  number,  and  after  that  we  hope  to  keep  well 
up  with  the  Court.  The  delay  in  this  instance  has  been  oc- 
casioned by  the  necessity  of  publishing  other  matter  of  im- 
portance, and  by  the  unusual  number  of  opinious  filed  by 
the  old  Cotirt  just  before  the  expiration  of  its  term.  It  is 
the  intention  of  the  publishers  of  the  Journal  to  supply  the 
public  with  authentic  copies  of  all  important  decisions  as 
early  as  possible,  and  in  a  little  while  they  hope  to  be  be- 
hind no  other  periodical  in  this  respect,  though  the  increase  in 
tbo  volume  of  our  local  legal  literature  of  late  is  very  great.  In 
addition  to  our  own  Supreme,  Superior,  and  Federal  Court  de- 
cisions, there  are  many  important  cases  decided  in  Oregon, 
Nevada,  and  elsewhere  on  this  coast  which  ought  to  have  a 
place  in  the  Journal.  To  provide  room  for  them,  it  will 
probably  become  necessaiT  to  increase  the  number  of  our 
pages.  Whether  we  can  do  this  or  not  will  depend  entirely 
upon  the  liberality  with  which  we  are  supported  by  those 
most  interested,  as  we  intend  using  all  our  receipts  in  the 
improvement  of  the  Journal.  Correspondents  wnose  com- 
munications have  not  been  printed  must  understand  that  the 
only  reason  is  the  piessure  of  other  matter — the  want  of 
room.     All  these  hindrances  will  be  overcome  in  time. 


The  Superior  Court  of  San  Francisco  has  adopted  a  set  of 
rules,  and  within  a  few  days,  as  we  are  informed,  will  be 
ready  to  proceed  with  the  trial  of  cases.  It  has  been  sug- 
gested— and  the  suggestion  strikes  us  as  a  good  one — that  it 
would  be  a  judicious  plan  to  assign  all  the  old  business  left 
by  the  five  District  Courts  of  San  Francisco  to  five  of  the 
Superior  Court  Judges,  leaving  three  judges  to  dispose  of 
new  cases  as  they  come  up.  This  would  give  immediate  re- 
lief to  litigants,  and  at  the  same  time  close  up  the  old  cases 
with  satisfactory  rapidity. 
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Sapreme  Court  of  Oalifornia. 

FFiled  November,  1879.] 

TNo.  6320.1 

HORACE  WILSON 

vs. 

THE  SOUTHERN  PACIFIC  RAILROAD  CO. 

AxTTHOBiTT  07  Attobnet.  An  attorney  who  has  been  employed  by  the  depos- 
itary to  defend  an  action  brought  by  the  depositors  for  the  destmction 
of  the  deposit,  as  provided  in  section  1838  of  the  Civil  Code,  has  no 
authority  by  yirtne  of  his  employment  to  make  in  pavt  admissions  or 
statements  in  respect  to  the  circamstances  under  which  the  destruc- 
tion occurred  that  are  binding  upon  the  depositary. 

Ibbelsvant  Evidence.  Such  admissions  are  irrelevant  and  immaterial  evi- 
dence, and  objections  upon  that  ground  are  sufficient. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  San  Benito  County. 

The  action  was  brought  in  accordance  with  section  1838 
of  the  Civil  Code  to  recover  the  value  of  22,275  pounds  of 
wool  alleged  to  have  been  stored  in  the  defendant's  ware- 
house at  Hallister,  and  destroyed  by  fire  in  January,  1876, 
through  the  negligence  of  the  defendant,  its  agents,  servants, 
and  employees.  After  the  defendant  had  answered,  the 
plaintiff  served  upon  the  attorney  for  defendant  a  demand 
to  be  informed  of  the  circumstances  under  which  the  loss  and 
injury  to  the  wool  mentioned  in  the  complaint  occurred.  In 
reply,  the  attorney  for  the  defendant  addressed  a  letter  to  the 
plaintiff  and  his  attorneys,  signed  as  attorneys  for  defend- 
ant, and  stating:  ''You  are  hereby  informed  that  the  cir- 
cumstances under  which  the  loss  and  injury  of  the  wool  men- 
tioned in  the  complaint  in  said  action  occurred,  so  far  as  the 
defendant  has  information  concerning  them,  is  as  follows :  That 
said  loss  and  injury  to  said  wool  was  caused  by  fire  in  the 
burning  of  defendant's  warehouse — in  which  said  wool  was 
stored — on  the  6th  day  of  January,  1876,  in  the  night  time; 
said  fire  is  supposed  to  have  been  the  work  and  act  of  an 
incendiary  ;  that  defendant,  nor  any  of  its  oj£cers,  have  no 
knowledge  of  the  cause  or  origin  of  said  fire,  except  that 
said  fire  occurred  without  any  fault  or  neglect  on  the  part  of 
defendant  or  any  of  its  servants." 

At  the  trial  the  plaintiff  offered  this  letter  in  evidence  to 
show  that  the  defendant  had  admitted  the  burning  of  the 
wool,  but  failed  to  state  the  circumstances  as  required.  The 
defendant  objected  on  the  ground  that  the  admissions  were 
made  without  authority,  and  the  letter  was  therefore  irrele- 
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vant  and  immaterial.  Objection  was  overmled,  and  tbe  evi- 
dence was  admitted.  Judgment  was  subsequently  rendered 
for  the  plaintiff.  The  defendant  moved  for  a  new  trial,  which 
was  denied,  and  he  appealed. 

F.  E.  Spencer  and  Robert  Robinson,  for  appellant. 
Moore,  Laine  tfe  Leib,  for  respondent. 

By  the  Court  : 

Section  1838  of  the  Civil  Code  is  as  follows:  **If  a  thing 
is  lost  or  injured  during  its  deposit,  and  the  depositary  re- 
fuses to  inform  the  depositors  of  the  circumstances  under 
which  the  loss  or  injury  occurred,  so  far  as  he  has  informa- 
tion concerning  them,  or  willfully  misrepresents  the  circum- 
stances to  him,  the  depositary  is  presumed  to  have  willfully, 
or  by  gross  negligence,  permitted  the  loss  or  injury  to  oc- 
cur." 

The  section  authorizes  a  written  or  oral  demand  for  infor- 
mation upon  the  depositary.  It  provides  for  a  proceeding 
in  pais,  wnich  may  be  taken  before  or  after  an  action  is  com- 
menced; and  it  is  not  within  the  province  or  authority  of  the 
attorney  at  law  employed  by  the  depositary  to  defend  an  ac- 
tion brought  by  the  depositor  for  the  destruction  of  the  de- 
posit, to  make  in  pais  admissions  or  statements  in  respect  to 
the  circumstances  under  which  the  destruction  occuned 
which  are  binding  upon  the  depositary. 

The  Court  below  should  have  sustained  the  objections  of 
defendant  to  the  written  demand  seized  upon  the  attorney 
for  defendant  in  this  action  and  the  answer  thereto,  inasmuch 
as  the  demand  was  served  on  no  person  other  than  such  at- 
torney. As  there  was  an  entire  want  of  authority  on  the 
part  of  the  attorney,  the  objection  that  the  demand  and  re- 
sponse were  irrelevant  and  immaterial  was  sufficient. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial.     Remittitur  forthwith. 


[Filed  December  20,  1879.] 

[No.  6581.] 
CLAEA  FOLTZ  vs.  J.  P.  HOGE  et  al. 

Hastimo*b  Law  GoLLKai — Aduobiov  of  Fkmalk  Studkntb.  The  Directors 
of  the  Hastings  College  of  the  Law  are  not  justified  in  rejecting  an  ap- 
plication for  admission  as  a  student  in  the  College  on  the  sole  ground 
that  the  applicant  is  a  female. 

Appeal  from  the  District  Court  of  the  Foarth  Judicial 
Distnct,  San  Francisco. 
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X 

The  plaintiff  had  judgment,  and  the  defendants  appealed. 
'  The  other  facts  are  stated  in  the  opinion. 

1\  B.  Bishop  and  Deloa  Lake,  for  the  appellants. 
Clara  FoUz  and  Ltiura  De  F.  Gordan,  for  respondents. 

By  the  Court: 

Action  for  a  mandate  to  compel  the  defendants,  who  are 
the  Directors  of  the  Hastings  College  of  the  Law,  to  admit 
the  plaintiff  as  a  student  of  the  College.  It  is  averred  in  the 
petition,  and  not  denied  in  the  answer,  that  the  plaintiff  is  a 
citizen  and  resident  of  this  State;  that  she  is  over  the  age  of 
twenty-one  years;  that  she  is  of  good  moral  character;  that 
she  is  entitled  to  practice  as  an  attorney  and  counselor  at  law, 
and  is  now  a  regular  practicing  attorney  of  the  Court  in  good 
standing;  and  that  she  duly  made  application  for  admission 
as  a  student  in  the  College,  and  tendered  the  requisite  fee, 
but  that  the  Directors  rejected  her  application,  and  refused 
to  permit  her  to  enter  as  a  student  in  tne  College. 

The  answer  avers  that  the  College  was  founded  by  S.  C. 
Hastings,  under  and  by  virtue  of  the  act  entitled  **An  Act 
to  create  Hastings  College  of  the  Law,  in  the  University  of 
the  State  of  California,  "  apj)roved  March  26,  1878;  that  said 
Hastings  paid  into  the  State  Treasury  the  sum  of  1100,000 
mentioned  in  the  act,  and  thereupon  founded  and  established 
the  ''Hastings  College  of  the  Law,  "  and  the  same  has  since 
been,  managed  by  the  Board  of  Directors  mentioned  in  the 
act.  It  admits  that  the  defendants  refused  to  permit  the 
plaintiff  to  enter  as  a  student  of  the  College,  but  avers  that  they 
so  refused  "because  they,  in  good  faith,  believed  and  deter- 
mined that  it  was  not  wise  or  expedient,  or  for  the  best  inter- 
est of  the  College,  te  admit  any  female  as  a  student  therein.'' 
It  contains  other  averments  respecting  the  power  and  discre- 
tion of  the  Board  of  Directors  in  the  direction,  management, 
and  control  of  the-College;  but  as  they  present  only  questions 
of  law,  they  need  not  be  further  noticed  at  this  time.  The 
plaintiff  moved  for  judgment  on  the  pleadings,  and  the  Court 
thereupon  gave  jud^ent  that  the  peremptory  writ  of  man- 
date issue  commanding  the  defendants  to  admit  the  plaintiff 
as  a  student  in  the  College. 

The  question  presented  for  decision  is  whether  the  Board 
of  Directors  can  lawfully  reject  the  plaintiff's  application  for 
admission  as  a  student  in  the  College  on  the  sole  ground 
that  she  is  a  female. 

The  Act  of  March  23,  1868,  to  create  and  organize  the  Uni- 
versity of  California  (Stats.  1767-8,  p.  248),  provides  that  '*the 
Board  of  Begents  may  affiliate  with  the  University,  and  make 
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an  integral  paii;  of  the  same,  and  incorporate  therewith,  any 
incorporated  coUege  of  medicine  or  of  law,  or  other  special 
cource  of  instruction  now  existing,  or  which  may  hereafter  be 
created,  upon  such  terms  as  to  the  respective  corporations 
may  be  deemed  expedient ;  and  such  college  or  colleges  so 
affiliated  shall  retain  the  control  of  their  own  property, 
with  their  own  boards  of  trustees,  and  their  own  fac- 
ulties and  presidents  of  the  same  respectively"  *  *  (Sec.  8); 
and  it  is  provided  by  the  eleventh  section  tfiat  such  college 
so  affiliated  may  retain  its  own  property,  to  be  vested  m 
and  held  and  managed  by  its  own  corporation.  The  eight- 
eenth section  provides  that  **the  immediate  government  and 
discipline  of  the  several  colleges  shall  be  intrusted  to  their  re- 
spective faculties,  to  consist  of  the  President  and  the  resident 
professors  of  the  same,  each  of  which  shall  have  its  own  or- 
ganization, regulate  the  affairs  of  its  own  college,  recommend- 
ing the  course  of  study,  and  the  text-books  to  be  used  for  the 
approval  of  the  Board  of  Regents,  and,  in  connection  with 
the  President,  as  its  executive  officer,  have  the  government 
of  the  students." 

From  those  and  other  provisions  of  the  act,  it  appears 
that  a  complete  scheme  was  devised  for  the  affiliation  with 
the  University  of  a  college  of  law,  and  that  the  general  fea- 
tures of  the  plan  for  the  government  of  the  college  were 
prescribed. 

The  Act  of  1878,  to  create  the  Hastings  College  of  the  Law, 
appointed  a  Board  of  Directors  of  the  College,  and  provides 
for  filling  vacancies  wljich  may  occur;  it  also  provides  that 
the  Board  shall  appoint  the  officers  of  the  College;  that  the 
College  shall  affiliate  with  the  University,  that  the  Faculty 
(Bregents?)  of  the  University  shall  grant  diplomas  to  the  stu- 
dents of  the  College;  that  the  Dean  of  the  College  * 'shall  be 
ex  officio  of  the  Faculty  of  the  University;"  that  the  College 
**sliall  establish  a  curriculum  of  studies,  dnd  shall  matricu- 
late students  who  may  reside  at  the  University  of  the  State, 
as  well  as  students  residing  in  other  parts  of  the  Stat«;"  g^d 
that  **all  the  business  of  the  College  shall  be  managed  by^the 
Directors  without  compensation.'  The  plan  for  the  organ- 
ization and  government  of  the  College,  as  presented  by  those 
provisions,  does  not  materially  differ  from  that  which  is  con- 
tained in  the  act  to  create  the  University,  whatever  differ- 
ences there  are  being  in  the  details,  but  not  in  the  general 
plan. 

It  is  contended  by  the  defendants  that  the  act  confers  upon 
the  Board  of  Directors  absolute  discretion  in  the  matter 
of  the  admission  of  students,  subject  only  to  the  supervision 
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of  a  court  of  chancery.  Such  discretionary  power  might 
have  been  granted  and  could  readily  have  been  expressed  in 
plain  and  unambiguous  words,  but  the  act  does  not  ex- 
pressly grant  such  discretionary  power;  and  if  it  is  pos- 
sessed by  them,  it  is  to  be  implied  from  the  provisions  and 
the  general  intent  of  the  act.  lieliance  is  placed  upon  the 
provision  that  *'  all  the  business  of  the  College  shall  be 
managed  by  the  Directors  without  compensation"  as  con- 
ferring discretionary  power;  but  the  purpose  of  the  provision 
is  to  declare  that  directors  shall  receive  no  compensation  for 
their  services.     That  is  the  obvious  meaning  of  those  wor^s. 

The  provision  that  the  College  shall  estalnish  a  curriculum 
of  studies  throws  no  light  on  the  question;  for  if  it  be  con- 
ceded that  the  curriculum  of  studies  that  might  be  established 
did  not  come  within  the  provision  of  the  18th  section  of 
the  Act  of  1868,  above  cited,  to  the  effect  that  the  course  of 
study  and  the  text-books  recommended  for  the  College  is 
subject  to  the  approval  of  the  Board  of  Regents,  that  power 
might  be  exercised  without  regard  to  the  power  here  claimed. 

There  is  nothing  in  the  general  framework  of  the  Act  of 
1878,  nor  in  the  nature  or  purpose  of  such  a  College,  that 
requires  that  its  Directors  should  have  more  enlarged  pow- 
ers over  the  admission  of  students  than  should  be  posessed 
by  the  Eegents  and  the  Faculty  of  the  University,  in  respect 
to  the  admission  of  students  at  large. 

It  was,  in  our  opinion,  the  intent  of  the  Legislature  that 
the  College  when  established  should  affiliate  with  the  Uni- 
versity, and  be  governed  by  the  laws  applicable  to  the  Uni- 
versity, except  as  otherwise  provided  either  in  the  Act  of 
1868  or  the  Act  of  1878;  that  the  University  and  the  affiliated 
colleges  should  constitute  one  institution,  and  be  goverened 
by  the  same  laws,  with  only  such  provisions  as  mi^ht  be  re- 
quired  for  the  harmonious  operation  of  its  different  oranches. 
That  would  seem  to  be  the  necessary  result  of  the  affiliation 
of  a  college  with  the  University.  Would  not  the  provision  in 
each  act  for  the  affiliation  of  uie  College  with  the  University 
be  practically  destroj^ed  by  construing  the  provisions  of  the 
act  for  the  organization  of  the  College  as  conferring  upon  the 
Directors  of  the  College  not  only  the  management  and  con- 
trol of  its  property,  but  also  the  absolute  government  of  the 
College  in  all  respects,  except  in  the  issuing  of  diplomas  ? 
An  affiliation  imports  a  subjection  to  the  same  general  laws 
and  rules  that  are  applicable  to  the  parent  institution,  with 
such  special  exceptions  as  may  emressly  be  made,  and  such 
aa  arise  from  the  very  nature  and  purpose  of  the  affiliated 
institution.     If  this  absolute  power  was  intended  to  be  con- 
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ferred  upon  the  Directors,  the  inquiry  would  be  pertinent 
and  suggestive  why  the  act  should  expressly  give  the  control 
of  the  property  of  the  College  to  the  Directors  (section  8); 
or  authorize  the  College  to  recommend  the  course  of  study 
and  the  text-books  to  be  used,  to  the  approval  of  the  Be- 
gents.  If  absolute  discretionary  power  was  intended  to  be 
vested  in  the  Directors,  why  should  particular  power  have 
specially  been  conferred?  The  inquiry  suggests  an  argument 
of  much  force. 

It  is  urged  that  no  person  can  claim  a  strict  legal  right  to 
be  admitted  to  the  College — ^that  the  very  idea  of  a  college 
implies  the  power  to  fix  qualifications  and  limit  the  number 
of  students.  It  must  be  conceded  that  no  one  has  such 
strict  legal  right  without  any  limitations  or  conditions;  but, 
on  the  contrary,  the  Directors  may,  as  thev  should,  exclude 
one  whose  moral  character  is  bad,  or  who,  oy  reason  of  ten- 
der years,  has  not  suflioient  capacity  to  study  the  law,  or  who 
applies  for  admission  when  the  college  already  contains  as 
many  students  as  can  advantageously  be  instructed  therein, 
or  who,  for  any  sufficient  reason,  ought  not  to  be  admitted; 
but  this  does  not  tend  to  the  conclusion  that  their  discretion 
is  unlimited — that  the  Directors  are  not  subject  to  the  laws 
applicable  to  the  University. 

If  the  absolute  power  claimed  for  the  Directors  is  pos- 
sessed by  them,  no  reason  can  be  suggested  why  they  may 
not  exclude  every  one  who  does  hot  possess  some  qualifica- 
tion arbitrarilv  selected  by  them,  such  as  nativity,  time  of 
residence  in  t^e  State,  or  the  like  fanciful  or  accidental  con- 
dition. They  might  thus  exclude  all  except  Indians  or  those 
of  foreign  birth.  The  eighth  section  of  the  Act  of  1878, 
though  not  remarkable  for  its  perspicuity,  seems  to  establish 
as  one  of  the  qualifications  of  students  that  they  must  be 
residents  of  the  State;  and  it  contains  one  other  provision 
which  is  very  suggestive  in  this  connection:  It  declares  that 
the  College  ''shall  matriculate  students  who  reside  at  the 
University  of  the  State."  That  is  to  be  construed  as  mean- 
ing studentu  of  the  Universihr.  The  only  oualifications  pre- 
scribed for  students  of  the  Universi^  are  that  they  must  be 
residents  of  the  State,  of  the  age  of  fourteen  years  or  up- 
wards, and  of  approved  moral  character.  It  is  conceded 
that  females  are  now,  and  for  several  years  last  past  have  been, 
admitted  as  students  of  the  University;  and  the  provision  of 
section  17  of  the  Political  Code,  that  words  used  in  the  mas- 
culine gender  comprehend  as  well  the  feminine  gender,  would 
seem  to  entitle  females  to  enter  the  University  as  students 
at  large. 
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Females  are  entitled  by  law  to  be  admitted  as  attorneys 
and  counselors  in  all  the  courts  of  this  State  upon  the  same 
terms  as  males.  The  College  was  founded  for  the  purpose 
of  affording  instruction  to  tnose  who  desire  to  be  admitted, 
as  well  as  those  who  have  been  admitted  to  practice  as  at- 
torneys and  counselors.  It  was  affiliated  with  the  University, 
and  thus  became  an  integral  part  of  it,  and  in  our  opinion 
became  subject  to  the  same  general  provisions  of  the  law  as 
are  applicable  to  the  University;  and  the  same  general  policy 
which  admitted  females  as  students  of  the  University  opened 
to  them  as  well  the  doors  of  the  College  of  the  law. 

Judgment  affirmed.     Remittitur  forthwith. 

[Filed  December  27,  1879.] 

TNo.  10,440.1 
THE  PEOPLE  vs.  CUDDIHY. 

DsMUSBKB  TO  Indictmkmt.  An  indictment  is  not  subject  to  demnrrer  on  the 
ground  that  more  than  one  offense  is  charg[ed  in  the  indictment,  because 
the  appellation  of  the  offense  stated  in  the  indictment  is  not  the  legal 
appellation  of  the  offense  constituted  by  the  facts  stated  in  the  indict- 
ment. 

Appeal  from  the  County  Court  of  Del  Norte  County. 

The  defendant  demurred  to  the  indictment  on  the  ground 
that  it  charges  more  than  one  offense.  The  demurrer  was  sus- 
tained, and  the  people  appealed. 

Attomey-General  Hamilton,  for  appellants. 
James  E.  Murphy,  for  respondent. 

By  the  Court  : 

The  demurrer  to  the  indictment  was  sustained.  The  de- 
fendant has  not  filed  any  points  in  support  of  the  demurrer, 
but  the  only  ground  that  seems  to  require  notice  is  that  more 
than  one  offense  is  charged  in  the  indictment.  The  indict- 
ment recites  that  the  defendant  is  accused  by  the  ^rand  jury 
of  the  crime  of  ''an  assault  with  intent  to  commit  murder, 
committed  as  f ollowa:"  Following  this  is  a  statement  of  facts, 
showing  that  the  defendant  administered  to  John  Nelson  ''a 
large  quantity  of  a  certain  deadly  poisin,  called  red  oxide  of 
mercury, "  with  the  intent,  etc.,  to  murder  said  Nelson.  The 
facts  there  stated  appear  to  be  sufficient  to  bring  the  case 
within  the  provisions  of  section  216  of  the  Penal  Code;  and 
they  do  not  charge  two  offenses.  The  fact  that  the  offenses 
thus  charged  has  not  been  given  by  the  indictment  its  legal 
appellation  is  not  fatal  to  the  indictment,  as  it  is  a  mere  irreg- 
ularity in  matter  of  form.     The  name  thus  given  by  the  in- 
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dictment  to  the  offense  charged,  or  sought  to  be  charged,  by 
the  stateqaient  of  facts  constituting  the  offense  is  not  of  itself 
the  charge  of  an  offense.     (People  vs.  Pkipps,  39  Cal.  326.) 

Judgment  reversed  and  cause  remanded,  with  directions  to 
to  overrule  the  demurrer  to  the  indictment.  Bemittitur  forth- 
with. , 

[Filed  December  31,  1879.] 

[No.  5879.] 

IN  THE  MATTEK  OF  CHANGING  AND  MODIFYING 
THE  GEADE,  etc.,  OF  CERTAIN  PORTIONS  OF 
MONTGOMERY  AVENUE,  etc. 

The  MoNTOoiUBY  Ayenue  Act  Impbjlcticablb.  The  Act  of  April  3,  1876 
(Statutes  1876,  page  753),  providing  for  the  opening  and  grading  of 
Montgomery  Avenne,  is  impracticable  in  that  it  requires  that  the  Com- 
missioners by  which  its  purpose  is  to  be  carried  out  shall  be  '*/ree- 
holders  in  the  city  and  coun^  of  San  Francisco, ' '  and  also  that  they 
must  not  be  *'  interested  in  the  proceedings.*' 

Appeal  from  tbe  County  Court  of  San  Francisco. 

Damages  were  awarded  by  the  commissioners  appointed 
under  the  Act  of  April  3,  1876  (Statutes  1876,  page  753), 
for  the  opening  and  grading  of  Montgomery  Avenue  in  a  sum 
exceeding  $80,000,  in  favor  of  various  persons.  Some  40U0 
judgments  having  been  entered,  the  parties  entitled  to  re- 
ceive the  damages  filed  a  petition  for  leave  to  issue  execu- 
tions under  section  14  of  the  act.  To  this  petition  defendants 
demurred.  The  demurrers  were  overruled,  and  the  execu- 
tors were  ordered  to  issue.  The  defendants  thereupon  ap- 
pealed. 

Harmon  dt.  Galpin  and  L.  Quint,  for  appellant. 
Stuart  S.  Wright,  for  respondent. 

By  THE  Court  : 

It  is  claimed  by  appellant  that  the  act  upon  which  these 
proceedings  are  based  is  unconstitutional  and  void,  because 
it  neither  defines  an  assessment  district  nor  provides  for  tibe 
location  and  definition  of  such  district  by  any  local  au- 
thoriiy. 

It  is  not  necessary  to  decide  whether  or  not  the  provision 
which  empowers  the  Commissioners  to  report  the  lots  they 
may  find  to  be  benefited  is  a  grant  to  them  of  the  power  to 
create  an  assessment  district. 

The  act  of  itself  is  impracticable,  and  can  never  be  car- 
ried into  effect,  inasmuch  as  (admitting  that  such  lots  as  the 
Commissioners  may  subsequently  report  as  benefited  may  be 
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held  to  be  a  district)  it  is  manifest  that  it  cannot  be  known 
whether  the  Commissioners  are  disinterested  when  they  are 
appointed  and  sworn.  Yet  the  veiy  first  step  in  the  proceed- 
ings provided  by  the  act  is  the  appointment  by  the  Couniy 
Court  of  **  three  citizens  who  are  freeholders  in  said  city  and 
county,  *  *  *  Q^^  j^qi  interested  in  said  proceedings," 
as  Commissioners  of  assessment.  It  is  apparent,  upon  the 
reading  of  the  act,  that  no  freeholder  in  the  city  and  county 
can  be  without  interest  in  the  proceedings,  in  the  absence  of 
any  defined  assessment  district,  because  every  such  free- 
holder must  have  an  interest  to  decide  that  his  own  real 
property  is  not  benefited  by  the  change  of  grade.  If  so 
plain  a  proposition  needs  any  authority  to  sustain  it,  it  is 
amply  supported  by  Powers'  Appeal,  reported  in  29  Michi- 
gan Iveports,  511. 

Judgment  and  order  reversed. 

(Crockett,  J.,  dissenting.) 

[Tiled  December  29, 1879.] 

[No.  6399.] 

ISAAC  HAETMAN 

vs. 

CAELOS  OLVERA,  Executor,  etc.,  of  Augustin  Olveba, 

Juan  M.  Luco,  John  Treat,  and  Robert  Allison. 

CoMTBACT.    A  contract  in  not  binding  npon  one  who  is  not  a  party  to  it. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial 
District,  Los  Angeles  County. 
The  plaintiff  had  judgment,  and  the  defendants  appealed. 
McComxeU  &  Lucas  and  E.  F.  Head,  for  appellants. 
F.  H.  Hoioard  and  V.  E.  Hotoard,  for  respondent. 

By  THE  Court: 

The  demurrer  should  have  been  sustained.  The  complaint 
alleges,  indeed,  that  the  defendants  Luco  and  Allison  admit- 
ted an  indebtedness  on  service  of  process  of  garnishment, 
but  sets  forth  in  full  the  facts  out  of  which  the  alleged  in- 
debtedness arose.  The  appellants  did  not  become  indebted 
by  taking  conveyances  from  the  mortgagor,  nor  did  they  be- 
come indebted  to  the  mortgagee  by  an  agreement  made  be- 
tween them  and  the  mortgagor,  to  which  the  mortgagee  was 
not  a  party,  and  to  which  he  did  not  assent. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
sustain  the  demurrer  to  the  complaint.  Bemittitur  forth- 
with. 

(Wallace,  C.  J.,  expressed  no  opinion.) 
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fFiled  December  19,  1879.] 

[No.  6520.] 
J.  W.  GATE  vs.  E.  M.  SANFORD  et  al. 

Pbivatb  Watkb  Ditch.  A  ditch  was  constructed  by  private  persons  to  con- 
vey water  for  the  irrigation  of  their  respective  tracts  of  land,  the  ex- 
pense of  the  same  and  of  the  repairs  being  borne  by  them  in  propor- 
tion to  the  land  irrigated  by  each,  and  other  land-owners  were  permit- 
ted to  extend  the  ditch  to  their  respective  tracts  of  land,  they  contrib- 
uting to  the  expenses  of  its  construction  and  repair  in  the  same  manner 
as  those  who  first  constructed  it;  and  the  waters  were  distributed  by  a 
wat«r  master,  elected  by  the  persons  so  irrigating  their  lands:  ifdd,  that 
the  mode  of  the  construction  and  repair  of  the  ditch  and  the  distribution 
of  its  waters  did  not  make  it  a  public  ditch,  but  it  remained  private 
property. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judi- 
cial District,  Los  Angeles  County. 

The  defendants  had  judgment,  and  the  plaintiff  appealed. 
The  other  facts  are  stated  m  the  opinion. 

Thorn  dk  Ro88y  Bicknell  dt  White,  for  appellant. 
J.   B.   HoUoway,   Hoiaard,  Brousseau  &  Howard,  for  re- 
spondents. 

By  THE  Court: 

The  plaintiff  is,  and  for  more  than  ten  years  last  past  has 
been,  tne  owner  in  fee  and  in  possession  of  a  tract  of  land 
forming  a  part  of  the  Banchd  Kanchita,  situated  in  Los  Nie- 
tos  Township,  in  the  county  of  Los  Angeles,  and  bounded  on 
one  side  by  the  San  Gabriel  Biver.  About  the  year  1868  he, 
together  with  sixteen  other  owners  of  separate  tracts  of  land 
upon  that  rancho,  constructed  the  ditch  m  controversy  called 
the  **  Gate  Ditch,"  by  which  they  conducted  water  from  the 
river  San  Gabriel  upon  their  several  tracts  of  land  for  the 
purpose  of  irrigating  the  same;  and  he  and  they  have  con- 
tinued to  use  the  ditch  for  that  purpose  from  that  time  up  to 
June,  1878,  when  the  defendants  took  the  exclusive  posses- 
sion of  the  ditch  and  the  waters  therein  flowing. 

The  expenses  of  the  construction  and  repair  of  the  ditch 
have  been  borne  by  the  respective  parties  in  proportion  to 
the  quantity  of  land  irrigated  by  them.  Other  persons  de- 
siring to  irrigate  their  lands  have  continued  the  ditch  to  and 
upon  their  respective  tracts  of  land,  and  they  have  contrib- 
uted to  the  construction  and  repairs  in  the  same  manner,  and 
have  had  the  same  management  and  control  of  the  ditch  as 
those  who  originally  constructed  it.  The  distribution  of 
the  waters  has  been  regulated  by  a  water  master,  elected  by 
those  who  irrigated  from  the  ditch. 
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The  plaintiff  seeks  to  enjoin  the  defendants  from  assuming 
the  possession  or  control  of  the  ditch,  or  the  water  flowing 
in  it,  or  in  any  manner  interfering  with  the  same. 

The  defendants  justify  their  possession  and  control  of  the 
ditch  and  water  under  tne  provisions  of  the  Act  of  March  20, 
1878,  entitled  "An  act  to  provide  for  and  regulate  irrigation 
in  the  township  of  Los  Nietos,  in  the  county  of  Los  Angeles, 
(Stats.  1877-78,  p.  374),  under  which  they  were  appointed 
Water  Commissioners  and  Overseers  of  the  Los  Nietos  Irri- 
gation District.  The  sixth  section  of  the  act  provides  that 
the  Commissioners  **  shall  proceed  to  take  possession  of  and 
control  of  all  the  water-courses,  ditches,  dams,  aqueducts, 
flumes,  reservoirs,  and  irriga^ting  structures  and  works  in 
said  district  (except  such  as  are  owned  by  private  parties,  or 
by  companies  or  corporations  legally  organized  under  the 
laws  of  this  State),  and  shall  determine  tne  amount  of  water 
which  shall  be  given  and  used  as  an  irrigating  head,  and 
cause  the  same  to  be  measured  and  distributed  to  the  irri- 
gators; to  use  all  means  to  cause  the  water  of  said  district  to 
be  utilized  to  the  best  interest  of  the  irrigators."  Power  is 
conferred  upon  the  Commissioners  to  acquire  by  conveyance, 
or  by  actions  for  condemnation,  rights  of  way  for  ditches, 
dams,  reservoirs,  and  canals,  and  tne  act  contains  many  pro- 
visions in  aid  of  the  above  mentioned  powers. 

The  Court  found  as  a  conclusion  of  law  that  the  ditch  was 
a  **  neighborhood  and  quasi  public  "  ditch,  and  was  not  owned 
by  private  persons  within  the  meaning  of  the  above  men- 
tioned act.  An  irrigating  ditch,  constructed,  repaired,  and 
controlled  by  two  or  more  persons,  does  not  cease  to  be  pri- 
vate property  and  become  public  property  because  the  sev- 
eral persons  interested  in  it  have  not  accurately  defined  their 
respective  rights  therein  or  in  the  water  flowing  in  it,  nor 
because  they  have,  by  election  or  otherwise,  selected  a  per- 
son to  distribute  the  water  among  those  who  have  contrib- 
uted to  the  construction  and  maintenance  of  the  ditch,  nor 
for  both  of  those  reasons  combined.  No  principle  of  law 
has  been  cited  by  virtue  of  which  that  mode  of  construction 
and  management  of  such  a  ditch  and  its  waters  would  oper- 
ate .as  a  dedication  of  the  ditch  or  its  waters  to  the  public. 
They  have  not  been  exjjresslv  gi-anted  to  the  public;  and  if 
they  have  not  been  dedicated  to  public  use,  they  remain  pri- 
vate property.  In  our  opinion  the  case  falls  within  the  ex- 
ception mentioned  in  the  sixth  section  of  the  act — that  the 
ditch  is  private  property. 

But  if  the  ditch  is  only  a  quasi  public  ditch,  it  must,  to 
some  extent  and  in  some  measure,  be  a  private  ditch  ;  for 
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the  qualification  given  necessarily^  implies  that  it  is  not  en- 
tirely a  public  ditch,  and  that  private  parties  own  some  right, 
title,  or  interest  therein;  and  if  that  be  so,  thej  cannot  be 
deprived  of  such  right,  title,  or  interest  bv  the  summary 
process  of  taking  possession  of  the  ditch  adopted  in  this 
case. 

The  facts  found  bv  the  Court  entitle  the  plaintiff  to  the 
relief  prayed  for  in  nis  complaint. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  Court  below  to  order  the  injunction  to  issue  as  prayed 
for  in  the  complaint.     Remittitur  forthwith. 


LFiled  December  29,  1879.] 

I  No.  6187.1 

THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 

vs. 

GEORGE  W.  ELLIS  et  al. 

Tide  Lands  in  San  Francisco.  The  Act  of  March  27,  1876  (Stats.  1873-4, 
p.  711),  did  not  operate  a  grant  to  the  city  and  county  of  San  Fran- 
cisco. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict, San  Francisco. 

The  action  .was  brought  to  have  a  conveyance  made  to  the 
defendants  by  the  State  Tide  Land  Commissioners  Novem- 
ber 24,  1876,  set  aside  and  declared  null  and  void  with  re- 
spect to  the  plaintiff,  and  to  have  the  plaintiff's  title  quieted 
as  between  these  parties. 

Judgment  was  rendered  for  the  defendants,  and  the  plain- 
tiff appealed. 

W,  C.  Burnett,  for  appellant. 

WaUer  Van  Dyke,  P,  G.  Galpin,  and  O.  W.  Tyler,  for  re- 
spondents. 

By  the  Court  : 

It  is  not  necessary  to  decide  whether  the  lands  described 
in  the  complaint  were  withdrawn  from  disposition  (by  the 
Board  of  Tide  Land  Commiesioners)  by  the  first  section  of 
the  Act  of  April  1,  1872  (Stats.  1871-2,  jj.  926),  or  whether 
the  plaintiff  acquired  an  easement  to  drain  into  the  ''open 
canal "  provided  for  in  this  act.  Nor  is  it  necessary  to  de- 
termine what  rights,  if  any,  the  defendants  have  acquired  in 
the  lands.  The  only  right  of  plaintiff  alleged  is  set  forth  in 
the  complaint  as  follows: 

''Plaintiff  further  states,  according  to  information  and  be- 
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lief,  that  ever  since  the  27th  day  of  March,  a.  d.  1874,  the 
plaintiff  has  been  and  is  seized  in  fee  simple  and  the  owner 
of  all  those  certain  lots,  pieces,  or  parcels  of  land  situate, 
lying,  and  being  within  the  city  and  county  of  San  Francisco, 
otate  of  Califomfa,  and  respectively  bounded  and  described 
as  follows."     *     *    * 

This  averment  was  not  sustained  by  the  evidence.  We 
agree  with  the  Court  below  that  the  Act  of  March  27,  1874 
(Stats.  1873-4,  p.  711),  did  not  operate  a  grant  of  the  prem- 
ises to  plaintiff. 

Judgment  and  order  affirmed.     Bemittitur  forthwith. 


[FUed  December  26,  1879.] 


[No.  6182.] 
EMILY  HANKS  vs.  H.  M.  NAGLEE. 

iMMORiLL  CoKTBACT.  A  Contract  for  illicit  cohabitation  is  void,  because 
tainted  with  immorality. 

Ebbokeoub  iNBTBUcnoN.  Where  a  female  deliberately  yields  to  solicitations 
for  illicit  cohabitation  in  consideration  of  a  promise  of  marriage,  she 
is  not  entitled  to  damages  as  where  the  promise  is  first  made,  and  in 
consequence  of  the  special  trust  and  confidence  resulting  therefrom 
*Bhe  subsequently  yields. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  Santa  Clara  County. 

The  plaintiff  had  judgment  for  $20,000  damages,  and  the 
defendant  having  been  denied  a  new  trial  appealed.  The 
other  facts  are  stated  in  the  opinion. 

McAllvite)'  d*  Bergin,  for  appellant. 

Alex,  Campbell  and  D.  M.  VehnaSy  for  respondent. 

By  the  Court  : 

This  is  an  action  for  a  breach  of  promise  of  marriage.  The 
alleged  promise  is  denied  by  the  answer.  The  plaintiff  was 
examined  as  a  witness  in  her  own  behalf,  and  testified  in 
substance  that  the  agreement  between  the  parties  was  that 
the  plaintiff  should  then  presentlv  surrender  her  person  to 
the  defendant,  and  that  in  consideration  of  such  surrender 
the  defendant  would  afterwards  marry  her.  **  He  promised 
me  that  if  I  should  give  up  myself  to  him  that  he  should 
marn^  me." 

'*  Q.— What  did  you  say  to  that?" 

**  A. — At  first  I  refused;  at  last  I,  of  course,  gave  myself 
up  to  him." 

1.  Upon  well  settled  principles  the  plaintiff  should  not 
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bave  recovered  upon  a  contract  of  this  character.  As  being 
a  contract  for  illicit  cohabitation,  it  is  tainted  with  immor- 
ality. (Story  on  Contracts,  section  458;  Stdnfried  vs.  Levy^ 
16  Abb.  B.  26,  and  other  authorities  cited  in  appellant's 
brief.) 

2.  But  this  question  was  not  made  below,  nor  is  the  record 
here  in  such  a  condition  as  would,  under  the  settled  rules  of 
practice,  permit  us  to  determine  the  case  upon  this  point. 

3.  But  the  Court  below,  in  stating  to  the  jury  "the  ele- 
ments of  injury  which  go  to  make  up  the  sum  total  of  dam- 
ag:e"  which  the  plaintiff  might  be  considered  to  have  sus- 
tained, instructed  them  as  follows:  **Next,  if  *  *  * 
the  defendant,  taking  advantage  of  the  promise  under  which 
she  (the  plaintiff)  was  acting,  has  had  illicit  relations  and  has 
seduced  the  plaintiff,  that  is  another  element  proper  for  the 
jury  to  consider,"  etc.  But  the  evidence  which  we  have  just 
detailed,  coming  as  it  did  from  the  mouth  of  the  plaintiff 
herself,  shows  uiat  this  case  is  not  one  of  the  character  as- 
sumed by  the  Court  as  the  basis  for  this  instruction.  It  was 
confessedly  not  a  case  in  which  the  defendant,  taking  advan- 
tage of  the  trust  and  confidence  which  may  be  fairly  sup- 
pied  to  exist  between  parties  who  have  in  apparent  good 
faith  made  mutual  promises  of  marriage,  has  abused  the 
confidence  of  a  female,  and  induced  her  to  yield  him  favors 
which  she  might  have  otherwise  withheld.  The  agreement 
to  yield  her  person  to  him  was  one  appearing  to  have  been 
deliberatelv  made  in  advance,  and  when  there  had  been  no 
promise  of  marriage.  It  is  clear,  therefore,  that  the  hypoth- 
esis upon  which  this  instruction  was  based  could  not  be  as- 
sumed by  the  jury  for  the  purpose  of  fixing  the  amount  of 
damages  the  plaintiff  was  to  recover. 

Judgment  and  order  denying  a  new  trial  reversed,  and 
cause  remanded  for  a  new  trial.     Bemittitur  forthwith. 


[Filed  December  31,  1879.1 


[No.  6375.] 
GEOBGE  McCBACKEN  vs.  N.  B.  HABBIS  et  al. 

JuDOMaMT  AFTiB  HoM MTEAD  FiLBD.  A  jadgment  obtained  after  a  declara- 
tion of  homestead,  and  not  founded  on  a  debt  secured  by  a  mort^i^age, 
mechanic's,  laborer's,  or  vendor's  lien,  cannot  be  enforced  against  the 
homestead,  although  an  attachment  had  been  levied  before  the  filing 
of  the  declaration  of  homestead. 

Undsstaxhto  on  Injukction.  When  an  injunction  is  granted,  whether  upon 
an  ex  parte  application  or  upon  an  order  to  show  cause,  an  undertak- 
ing must  be  given. 
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Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  Santa  Clara  County. 

The  facts  are  stated  in  the  opinion. 

F,  E.  Spencefi'y  for  appellants. 
Moore,  Laine  &  Leih,  for  respondent. 

By  the  Court  : 

This  is  an  appeal  from  an  order  restraining  the  defendants, 
Harris  (who  is  the  Sheriff  of  Santa  Clara  County)  and  Heed 
(who  is  a  judgment  creditor  of  the  plaintiff),  from  making  sale 
of  certain  real  estate  situate  in  said  County  of  Santa  Clara,  the 
propeiiy  of  the  plaintiff,  upon  an  execution  in  the  hands  of 
the  said  Sheriff.  The  restraining  order  was  made  upon- 
hearing  of  an  order  previously  made  against  the  defendants  to 
show  cause  why  they  should  not  be  restrained  from  making 
the  sale  of  the  premises  upon  the  execution. 

It  appears  at  the  hearing  of  the  order  to  show  cause  that 
a  writ  of  attachment  issued  by  the  District  Court  of  Santa 
Clara  County,  at  the  suit  of  the  defendant  Reed,  was  duly 
levied  upon  the  premises  in  October,  1878;  that  on  the  4tn 
day  of  STovember  following  the  attached  premises  became 
the  homestead  of  the  plaintiff  by  means  of  a  declaration  of 
homestead  on  that  day  duly  recorded  by  him ;  that  some 
twenty-one  days  thereafter — to  wit,  on  the  25th  day  of  No- 
vember— a  judgment  was  duly  rendered  and  recorded  by  said 
District  Court  in  the  said  action  of  Beed  against  McCracken, 
the  plaintiff  here. 

1.  The  principal  question  presented  is  as  to  whether  a 
judgment  obtained  after  a  declaration  of  homestead  can  be 
enforced  against  the  homestead  when  there  had  been  an  attach- 
ment levied  upon  the  premises  before  the  filing  of  the  decla- 
ration of  homestead,  the  judgment  not  appearing  to  have 
been  founded  upon  a  debt  secured  by  a  mortgage,  or  me- 
chanic's, laborer's,  or  vendor's  lien.  We  are  of  opinion  that 
it  cannot. 

The  Civil  Code,  sections  1240  and  1241,  distinctly  provides 
that  (except  in  cases  of  mechanics',  laborers',  or  vendors' 
liens,  or  mortgages  duly  made)  a  homestead  cannot  be  sub- 
jected to  a  forced  sale  upon  a  judgment  unless  the  judgment 
imparting  a  lien  on  the  premises  was  obtained  before  the 
Ivomestead  declaration  was  fled.  The  plaintiff  was  therefore 
entitled  to  an  order  restraining  the  threatened  execution 
sale. 

2.  But  the  restraining  order  was  made  without  requiring 
the  plaintiff  to  file  the  usual  undertaking.  This  was  error. 
The  Statute  (Code  Civil  Procedure,   section  529)  provides 
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that  the  court  (except  where  the  people  are  party-plaintiflf), 
on  granting  an  injunction,  shall  require  a  written  undertaking 
on  the  part  of  the  plaintiff  to  the  effect  that  he  will  pay  the 
partjr  enjoined  such  damages  as  he  may  sustain  by  reason  of 
the  injunction,  and  this  provision  is  applicable  whether  the 
restraining  order  be  made  upon  an  ex  parte  application,  or 
upon  an  order  to  show  cause  previously  made. 

For  this  error  the  order  must  be  reversed  and  the  cause 
remanded,  with  leave  to  the  plaintiff  to  renew  the  applica- 
tion. 

So  ordered.     Remittitur  forthwith. 


[Filed  December  27,  1879.1 

[No.  10,448.] 
THE  PEOPLE  vs.  J.  A.  DOWD. 

Vkbdict  Against  Evidbngb  in  that  the  evidence  failed  to  show  the  name 
signed  to  a  check  was  ^fictitious  a^  charged  in  the  indictment  fonnd 
onder  section  476  of  the  Penal  Code. 

Appeal  from  the  County  Court  of  Santa  Clara  County. 
The  verdict  and  judgment  were  against  the  defendant,  and 
he  appealed. 
J.  G.  Blacky  Oeo.  W,  Wells,  and  S.  L,  Terry^  for  appellant. 
Attomey^Oeneral  Hamilton,  for  respondente. 

By  the  Court: 

The  defendant  was  indicted  under  the  provisions  of  section 
476  of  the  Penal  Code.  The  Court  instructed  the  jury  that 
they  must  acquit  the  defendant  unless  it  was  proven  that  T. 
A.  Dowd,  the  name  signed  to  the  check  in  question,  was  a 
fictitious  person.  This  proposition  is  not  contested  by  the 
prosecution.  The  evidence  failed  to  prove  that  fact,  and  the 
jury  should,  on  that  ground,  have  acquitted  the  defendant. 

J ud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial.     Bemittitur  forthwith. 

(McKinstry,  J.,  dissented.) 


Supreme  Court  of  the  United  States. 

OcTOBEB  Term,  1879. 


[No.  64.] 

OSWALD  BRODER,  Plaintiff  in  Error, 

vs. 
THE  NATOMA  WATER  AND  MINING  COMPANY. 
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CoNsTRXTcnoK  OF  THK  Railboad  Land  GBAin* — Bbbkbyed  Bjohts.  The 
Natoma  Water  and  Mining  Company  bnilt  a  ditch  for  mining  and  agri- 
cnltnral  purposes  over  Government  land  which  twelve  years  afterwards 
was  granted  to  the  C.  P.  B.  B.  Go.  by  the  Act  of  1864:  Held,  that  the 
right  of  way  of  the  Natoma  Water  and  Mining  Company  was  a  daim 
reserved  by  section  4  of  that  act. 

In  error  to  the  Supreme  Court  of  California. 

Mr.  Justice  Milleb  delivered  the  opinion  of  the  Court: 

The  plaintiff  in  this  case  has  title  to  several  parcels  of  land 
derived  from  the  United  States,  through  which  a  canal  owned 
by  defendant  runs,  for  conducting  water  and  distributing  the 
same  for  mining,  agricultural,  and  other  uses.  This  canal,  a 
very  small  part  of  which  passes  over  the  lands  of  the  plaintiff, 
is  some  fifteen  mil^s  long,  and  was  completed  in  the  year  1853, 
and  has  been  in  successful  operation  ever  since,  under  the 
control  and  possession  of  defendant,  and  it  is  stated  to  have 
cost  about  $200,000.  It  is  found  also  as  a  fact  by  the  Court 
of  the  first  instance  on  the  trial  of  this  cause  that  the  canal 
and  branches  during  all  the  time  since  have  been  uniformly 
acknowledged  and  recognized  by  th^  local  customs,  laws,  and 
decisions  of  the  courts  of  the  State  of  California,  in  which 
it  lies,  and  that  the  land  covered  by  the  canal  and  its  branches 
is  indispensable  to  its  use.  At  the  time  the  canal  was  made, 
and  for  many  years  after,  in  fact  up  to  the  passage  of  the 
Pacific  railroad  bills  of  1862  and  1864,  the  land  through 
which  the  canal  ran  was  the  public  property  of  the  United 
States.  A  part  of  this  land  is  included  in  the  grant  made 
by  that  act  to  what  has  since,  by  change  of  name  and  con- 
solidation of  corporate  franchises,  become  the  Central  Pa- 
cific Railroad  Company,  and  the  plaintiff,  by  proper  convey- 
ance from  said  company,  has  become  the  owner  of  it.  He 
brings  this  action  in  tne  proper  court  of  the  State  of  Cali- 
fornia to  have  the  canal  declared  a  nuisance  and  abated,  and 
to  recover  $12,000  damages  on  account  of  the  maintenance 
of  the  nuisance  on  his  land. 

The  case  was  submitted  to  the  Court  without  a  jurj%  and 
the  facts  which  we  have  stated,  and  others  that  will  be  re- 
ferred to,  are  found  by  the  Court. 

The  inception  of  the  title  of  plaintiff  to  the  land  described 
in  his  petition,  other  than  that  derived  from  the  railroad 
company,  was  a  declaiateiT  statement  for  pre-emption,  filed 
August  6,  1866,  by  himself  for  one  tract,  and  a  similar  state- 
ment filed  September  14, 1866,  by  his  brother,  Jacob  Broder, 
for  another.  But  prior  to  either  of  these  dates — to  wit,  on 
the  26th  of  July  of  the  same  year — ^Con^ess  enacted  a  law 
the  purpose  of  which  was  to  deal  with  the  rights  of  miners 
who  had  theretofore,  without  objection,  and  with  the  tacit 
encouragement  of  the  United  States,  discovered,  developed. 
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and  mined  the  public  lands.  The  ninth  section  of  that  act 
contains  this  declaration:  **That  wherever,  by  priority  of 
possession,  rights  to  the  use  of  water. for  mining,  agricul- 
tural, manufacturing,  or  other  purposes,  have  vested  and  ac- 
crued, and  the  same  are  recognized  and  acknowledged  by  the 
local  customs,  laws,  and  decisions  of  the  courts,  the  pos- 
sessors and  owners  of  such  vested  rights  shall  be  maintained 
and  protected  in  the  same;  and  the  right  of  way  for  the  con- 
struction of  ditches  and  canals,  for  the  purposes  aforesaid, 
is  hereby  acknowledged." 

As  to  the  canal  of  the  defendant,  so  far  a^  it  ran  through 
the  land  of  the  United  States  at  the  date  of  this  act,  it  was 
an  unequivocal  grant  of  the  right  of  way,  if  it  was  no  more. 
As  the  plaintiffs  right  commenced  subsequent  to  this  statute 
as  to  the  lands  patented  to  him  and  his  brother,  he  took  the 
title  subject  to  uiis  right  of  way,  and  cannot  now  disturb  it. 
In  reference  to  the  lands  of  plaintiff  held  under  convey- 
ance from  the  Pacific  BaiU'oad  Company,  it  might  be  a  ques- 
tion of  some  difficulty  whether  the  rignt  was  so  far  a  vested 
right  in  that  company  before  the  passage  of  this  act  of  1866, 
that  the  latter  would  be  ineffectual  as  regards  these  lands. 
But  we  do  not  think  that  defendants  are  under  the  necessity 
of  relying  on  that  statute. 

We  are  of  the  opinion  that  it  is  the  established  doctrine 
of  this  Court  that  rights  of  miners  who  had  taken  possession 
of  mines  and  worked  and  developed  them,  and  the  rights  of 
persons  who  had  constructed  canals  and  ditches  to  be  used 
m  mining  operations,  and  for  purposes  of  agricultural  irriga- 
tion, in  tide  region  where  such  artificial  use  of  water  was  an 
absolute  necessity,  are  rights  which  the  Government  had,  by 
its  conduct,  recognized  and  encouraged  and  was  bound  to 
protect,  before  the  passage  of  the  act  of  1866.  And  that  the 
section  of  the  act  wtiich  we  have  quoted  was  rather  a  volun- 
tary recognition  of  a  pre-exisfivg  right  of  posseado^i,  consti- 
tuting a  valid  claim  to  its  continued  use,  than  the  establish- 
ment of  a  new  one.  This  subject  has  so  recently  received 
our  attention,  and  the  grounds  on  which  this  construction 
ridsts  are  so  well  set  forth  in  the  following  cases,  that  they 
will  be  relied  on  without  further  argument:  Afchiso^i  vs.  Pc- 
tersoriy  20  Wall.  507;  Basy  vs.  GaUa/ier,  Id.  670;  Fo7i>e8  vs. 
Ch-acyy  94  U.  S.  E.  762;  Jtmieson  vs.  Kirk,  98  Id.  469. 

We  turn  now  to  the  Act  of  1864,  which  makes  the  final 
grant  to  the  Pacific  railroad  companies,  and  the  accept  mce 
of  which  by  the  companies  bound  them  to  its  terms,  and  we 
find  in  section  4,  which  enlarges  the  gi-ant  of  lands  made 
by  the  Act  of  1862,  this  clause  of  reservation  from  the  general 
terms  of  the  grant: 


\  
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'^Any  lands  granted  by  this  act,  or  the  act  to  which  this  is 
an  amendment,  shall  not  defeat  or  impair  any  pre-emption, 
homestead,  swamp-land,  or  other  claim,  nor  include  any  gov- 
ernment reservation  or  mineral  lands,  or  the  improvementB 
of  any  bona  fide  settler,  or  any  lands  returned  or  denomi- 
nated mineral  lands,  and  the  timber  necessary  to  support  his 
said  improvements  as  a  miner  or  agriculturist/* 

We  have  had  occasion  to  construe  a  very  common  clause 
of  reservation  in  grants  to  other  railroad  companies,  and  in 
aid  of  other  works  of  internal  improvements;  and  in  all  of 
them  we  have  done  so  in  the  light  of  the  general  principle 
that  Congi'ess  in  the  act  of  making  these  donations  could  not 
be  supposed  to  exercise  its  liberality  at  the  expense  of  pre- 
existing rights,  which,  though  imperfect,  were  still  merito- 
rious, and  had  just  claims  to  legislative  protection.  (See 
WolcoU  vs.  DesMoives  Navigation  Co.,  5  Wall.  681;  JVUliams 
vs.  Baker,  17  Wall.  144;  LeavemvoHh,  L.  dt  O.  B,  B.  Co.  vs- 
i/; /S.,  92  U.  S.  K.  733.)  . 

In  consti-uin^  the  ^rant  to  the  Pacific  railroad  companies, 
this  principle  is  eminently  applicable.  The  grant  of  land 
was  vastly  larger  than  any  previous  grant.  The  land  was 
surrounded  by  circumstances  much  more  varied  than  in  any 
previous  grant,  and  the  number  and  varied  character  of  the 
interests  which  might  be  affected  by  the  vast  extent  of  the 
donation  were  beyond  any  with  which  Congress  had  pre- 
viously dealt. 

Hence  we  have  in  the  clause  of  reservation  a  much  more 
liberal  and  extended  protection  of  pre-existing  rights  than  in 
the  reservation  clause  which  had  become  a  formula  in  previous 
grants. 

Not  only  are  prior  reservations  made  by  the  Government, 
and  rights  of  pre-emption  excepted,  but  the  improvements  of 
bona  Jide  settlers,  land  returned  or  denominated  mineral 
lands,  and  the  timber  necessary  to  support  the  miners'  im- 
provements, and  a7iy  other  claim,  are  unaffected  bv  the  grant. 
Of  course  this  means  any  honest  claim  evidenced  by  improve- 
ments or  other  acts  of  possession. 

We  cannot  doubt  that  the  claim  of  the  defendants,  of  which 
they  had  been  in  possession  for  twelve  years  when  this  act 
was  passed,  on  which  they  had  expended  $200,000,  which 
was  of  ^reat  utility — ^nay,  necessity — to  a  large  agricultural 
and  mining  interest,  was  of  the  class  which  this  section  de- 
clared should  not  be  defeated  by  the  grant  which  Congress 
was  then  making. 

As  the  judgment  of  the  Supreme  Court  of  California  was 
based  on  this  principle,  it  is  affirmed. 


mik  ^mt  ^m  MmmA 
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[The  Law  Journal  has  telej)honic  connection  with  all  portions 
of  the  city.  Our  patrons  are  cordially  invited  to  call  at  the 
ofl&ce,  No.  511  Montgomery'  Street,  and  send  any  information  or 
directions  desired.  We  have  connection  with  the  New  Citv  Hall, 
and  will  have  any  message  intrusted  to  us  delivered  to  any  part 
of  the  Hall.  Please  communicate  to  us  any  orders  concerning 
your  briefs  and  transcripts,  or  any  matters  relating  to  the 
JouBNAL.     The  telephone  used  by  us  is  the  **  Bell."] 


Current  Topics. 


In  this  number  of  the  Journal  we  print  all  but  two  of  the 
opinions  delivered  by  the  old  Supreme  Court.  There  have 
been  five  opinions  delivered  by  the  new  Court,  for  which  we 
have  not  yet  found  space.  They  will  appear  next  week,  and 
thereafter  we  hope  to  keep  well  up  with  the  Court.  A  large 
number  of  other  important  opinions  have  accumulated  which 
we  shall  publish  as  soon  as  we  can  find  room  for  them. 


The  Superior  Courts  of  San  Francisco  will  be  ready  to 
begin  the  trial  of  cases  next  week.  The  transfers  have  been 
made  and  the  calendars  prepared.  There  are  about  3500  live 
cases  at  issue,  and  they  will  be  divided  equally  among  the 
eight  judges  to  whom  the  civil  business  has  been  assigned. 
The  number  of  cases  at  issue  is  much  larger  than  originally 
supposed.  They  will  furnish  work  for  the  whole  court  for 
nearly  or  quite  a  year,  unless  unexpected  progress  should  be 
made  in  disposing  of  them. 
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Supreme  Court  of  California. 

[Filed  December  13,  1879.] 

fNo.  6324."! 
JOSE  MAEIA  HILL  ft  al.  vs.  BICHARD  S.  DEN. 

Subjects  Conbidbbbd.     For  want  of  space  we  can  do  no  more  than  refer 
briefly  to  the  nnmeroos  sabjects  considered  in  this  case — ^tmsts  and 
trustees,  construction  of  will,  jnrisdiction  of  Probate  Court,  partition    - 
of  land,  estoppel,  legacies,  statute  of  Unritatians,  construction  of  deed. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Santa  Barbara  County. 

The  facts  are  stated  in  the  opinion. 

0.  P.  Evans,  T,  B,  Bishop,  and  W,  31.  Francis,  for  appel- 
lants. 

Charles  E.  Huse,  Wilson  &  Wdson,  and  J,  F.  Richards,  for 
respondents. 

By  the  Court: 

In  October,  1845,  Juan  B.  Alvarado,  Governor  of  Califor- 
nia, granted  to  Nicholas  A.  Den  the  Bancho  Dos  Feublos,  in 
Santa  Barbara  County.  This  grant  was  in  due  course  pre- 
sented to  the  Land  Commission  for  confirmation,  and  was 
by  the  Commission  confirmed.  Jt  was  also  confirmed  by  the 
United  States  District  Court,  on  appeal,  by  a  decree  which 
declared  it  to  be  a  grant  of  three  and  one-half  leagues  within 
certain  exterior  boundaries.  The  survey  of  the  land  was  ap- 
proved by  the  Surveyor-General  on  the  11th  day  of  January, 
1872,  and  by  the  Commissioner  of  tiie  General  Land  Office 
on  the  23d  day  of  February,  1877,  t>n  which  last  day  the 
patent  issued. 

On  the  16th  day  of  September,  1851,  Nicholas  A.  Den, 
while  siezed  in  fee  of  said  rancho,  by  a  deed  in  which  his 
wife  Bosa  (who,  however,  had  no  interest  in  the  premises) 
joined,  in  consideration  of  love  and  affection  and  one  dollar, 
gave,  granted,  conveyed,  set  over,  and  confirmed  unto  Bich- 
ard  S.  Den  and  Nicholas  A.  Den,  jointly  as  trustees,  the  un- 
divided one-half  of  the  Bancho  Dos  Feublos,  with  certain 
personal  property,  in  trust,  to  hold  and  manage  the  property 
and  convey,  as  the  children  of  Nicholas  and  his  said  wife 
Bosa  came  of  age,  to  each  of  said  children  (of  whom  there 
were  then  four  living,  and  who  were  named  in  the  deed)  an 
equal  undivided  part  of  said  rancho,  with  a  provision  that 
after-bom  children  should  be  let  in  and  be  entitled  to  re- 
ceive each  an  equal  share.     The  execution  of  this  deed  is 


The  Pacific  Coast  Law  Jouknal.  466 

alleged  in  the  complaint,  to  which  it  is  attached  as  an  ex- 
hibit, and  expressly  admitted  by  all  the  pleadings. 

On  the  20tn  of  September,  1851,  four  days  later,  Nicholas 
A.  Den  and  Kosa,  his  wife,  executed  to  Daniel  Hill  a  deed 
of  conveyance  by  metes  and  bounds  of  a  segregated  2700 
acres  off  the  east  end  of  the  rancho.  After  this  deed  the 
title  to  this  2700  acres  was  held  one-half  under  the  trust 
deed  of  September  16,  1851,  and  the  other  half  by  Daniel 
Hill. 

Nicholas  A.  Den  died  March  3,  1862.  He  left  surviving 
him  a  widow  and  ten  children,  and  by  his  will  he  gave  to  his 
widow  one-fourth* of  all  his  personal  property,  including 
horned  cattle,  horses,  and  sheep,  and  gave  and  devised  to  her 
during  the  term  of  her  natural  life  the  right  to  graze,  main- 
tain, and  keep  the  cattle  and  live  stock  bequeathed  to  her 
upon  the  said  Bancho  Dos  Feublos.  He  also  by  a  subse- 
quent clause  of  his  will  devised  to  his  executors  in  trust  for 
nis  children,  **  All  my  farm  or  rancho  in  the  said  county  of 
Santa  Barbara  known  as  the  Dos  Peublos,  or  so  much  thereof 
as  has  not  before  the  date  of  this  will  been  conveyed  by  a 
certain  deed  of  trust  executed  by  me  and  Bosa  A.  Den,  my 
wife,  to  Bichard  S.  Den  and  myself,  as  trustees,  in  trust  for 
certain  of  my  children,  the  other  particulars  of  which  are  not 
now  by  me  remembered,"  with  a  proviso  that  his  wife  Bosa 
shoula  have  during  her  natural  life  the  sole  and  exclusive 
use,  possession,  and  enjoyment  of  the  dwelling-house  on  the 
rancno,  and  of  the  garden,  grounds,  and  out-houses  pertaining 
thereto.  He  also  devised  to  his  executors  on  the  same  trusts 
a  large  amount  of  other  real  property,  and  also  gave  to  them 
in  trust  three-fourths  of  all  his  personal  property,  consist- 
ing principally  of  cattle,  horses,  and  sheep.  The  executors 
were  Jose  Maria  Hill,  Huse,  and  Bobinson.  They  all  took 
out  letters.  The  devise  was  to  them  and  their  heirs,  and  the 
survivor  and  survivors  of  them,  their,  or  his  heirs. 

^' First.  In  trust  for  any  child  or  children  of  mine,  and  for 
the  lawful  issue  of  any  child  or  children  by  me  begotten  who 
may  be  born  of  my  wife  after  my  death,  my  intention  being 
that  my  said  lands  *  *  *  shall  vest  in  the  said  child,  chil- 
dren, or  issue  surviving  at  my  death — subject,  however,  to  the 
trusts  and  limitations  as  well  before  as  hereafter  in  this  ar- 
ticle expressed.'' 

^^  Second.  And  upon  the  further  trusts  that  from  time  to 
time,  according  as  any  child  of  mine  shall  attain  the  age  of 
twenty-one  years,  *  *  *  then  the  said  executors,  the 
survivor  and  survivors  of  them,  shall  divide  and  partition  off 
by  metes  and  bounds,  and  convey  by  proper  instruments  in 
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severalty  to  each  child,  such  portion  hereinbefore  in  thij* 
ai*ticle  described  as  in  their  ludgment  will  be  the  jnst  and 
equal  share  of  said  child,  having  in  view  a  fair  and  equal 
partition  and  division  of  said  lands."     *     *    * 

The  testator,  in  his  will,  instructed  his  executors  as  sgon 
as  possible  after  his  death  to  take  measures  to  have  any 
lands  belonging  to  his  estate  held  in  common  with  any  other 
person  or  persons  and  undivided — partitioned,  divided,  and 
set  oflf  to  them  in  severalty.  He  gave  them  power  to  lease 
the  real  property  devised  to  them  in  trust,  collect  the  rents, 
*'  and  to  apply  the  same,  or  so  much  therepf  as  maybe  neces- 
sary, to  the  support,  education,  and  maintenance "  of  any 
child  or  children  who  had  not  received  a  conveyance. 

He  gave  to  his  executors  the  management  of  the  live  stock 
left  to  them  in  trust,  expressly  provided  that  no  debt  or  lia- 
bility should  be  created  or  incurred  against  the  estate,  or  the 
share  of  any  child,  with  power  to  sell  and  dispose  of  such 
portions  of  the  personal  property  as  in  the  judgment  of  the 
executors  should  at  any  time  be  required  for  the  purpose  of 
the  will,  and  with  power  to  employ  and  expend  such  portions 
of  the  personal  property,  or  the  proceeds  of  any  sales  thereof, 
as  mignt  be  necessary  for  the  support,  maintenance,  and  ed- 
ucation of  the  children.  The  wilt  further  provided  for  the 
investment  of  any  surplus  moneys  which  might  come  into 
the  hands  of  the  trustees,  and  that  the  personal  property 
should  be  also  divided  among  the  children  as  they  came  of 
age,  with  power  to  convert  the  personal  property  into  money; 
and  it  further  provided  that,  in  the  division  of  the  trust  pro- 
perty among  the  children,  personal  property,  live  stock,  and 
money  might  be  given  to  any  one  child  instead  of  land,  and 
vice  versa. 

There  is  no  power  in  the  will  to  sell  the  real  estate  or  con- 
veii;  it  into  money;  the  trust,  as  to  that,  being  to  hold  and 
convey  as  before  stated.  By  the  will  the  testator  gave  sev- 
eral legacies  which  have  not  been  paid. 

The  executors,  under  the  order  of  the  Probate  Court,  prior 
to  1869,  sold  all  the  real  estate  devised  in  trust,  except  the 
Dos  Peublos  Bancho.  These  sales  were  made  upon  petitions 
and  orders,  and  the  sales  were  by  the  Probate  Court  con- 
firmed. On  the  20th  day  of  February,  1869,  Kobinson,  one 
of  the  executors  and  trustees,  resigned  as  executor,  and  the 
Probate  Court  acccepted  his  resignation  as  such;  and  from 
that  time  Bobinson  never  performed  any  act  as  trustee  nor 
executor. 

Aft^r  his  resignation,  and  while  the  estate  was  still  unset- 
tled in  the  Prolate  Court,  Hill  and  Huse  attempted  to  make 
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^ales,  and  did  make  deeds  to  HoUister,  Winchester,  Cooper, 
and  Hayes,  purporting  to  convey  segregated  portions  of  the 
raucho.  Winchester  conveyed  to  Hollister,  and  Hayes  con- 
veyed to  Sturgis.  They  also  made  deeds  purporting  to  par- 
tition oflF  and  divide  among  four  of  the  children  certain  por- 
tions of  the  rancho  by  metes  and  bounds;  and  Huse  alone, 
without  the  concurrence  of  either  Bobinson  or  Hill,  made 
three  deeds  purporting  to  partition  off  and  divide  among 
three  of  the  children,  by  metes  and  bounds,  certain  other 
portions  of  the  rancho.  He  also  made  a  five  years'  lease 
to  the  defendants,  the  Mores. 

In  making  these  attempted  divisions  among  the  children, 
Huse  and  Hill  when  acting  together,  and  Huse  when  acting 
alone,  ignored  entirely  the  trust  deed,  treated  the  whole 
ranch,  except  the  2700  acres  described  in  tlie  deed  from 
Nicholas  A.  Den  to  Daniel  Hill,  as  subject  to  the  trusts  ex- 
pressed in  the  will,  and  made  their  apportionment  among 
the  children  on  that  basis.  The  five  elaest  children  have  ac- 
cepted their  deeds.  The  next  two  refused  to  accept  the 
deeds  which  Huse  alone  attempted  to  make  to  them,  and 
the  three  youngest  were  still  minors  when  this  suit  was  com- 
menced. 

In  1870  R.  S.  Den,  as  trustee  under  the  trust,  and  Huse 
and  Hill  as  trustees  under  the  will,  made  an  agi-eement  for 
the  partition  of  the  rancho  between  the  two  trusts.  Neither 
Bobinson  nor  Daniel  Hill  joined  in  this  agreement,  or  in 
any  manner  concurred  in  it,  and  it  appears  never  to  have 
been  observed  by  anybody.  No  other  attempt  was  ever 
made  to  partition  the  ranch  between  the  two  trusts.  Huse 
and  Hill,  after  it  was  made,  as  before,  treated  the  whole 
rancho  as  in  their  hands  under  the  devise  of  the  will. 

At  the  time  of  the  sale  by  Huse  and  Hill  to  Hollister,  all 
but  two  of  the  children-  w^ere  infants.  At  the  time  of  their 
sales  to  Cooper  and  Winchester,  all  but  three  of  the  child- 
ren were  infants.  Two  of  the  children,  Manuel  and  Nicholas, 
have  made  deeds  purporting  to  convey  by  metes  and  bounds 
the  lands  which  Huse  and  Hill  attempted  to  set  apai*t  to 
them.  Hollister  and  Cutts  and  Cooper  hold  in  part  under 
these  deeds,  and  in  part  under  the  deeds  from  Huse  and  Hill, 
on  sales.  The  Probate  Court  entered  its  decree  of  distribu- 
tion of  the  property  on  the  23d  of  October,  1875.  All  the 
sales  were  made  before  distribution. 

The  action  was  commenced  by  a  complaint  filed  by  Huse 
and  Hill,  to  which  they  made  all  the  children,  the  legatees, 
and  the  purchasers  pairties,  asking  for  the  confirmation  of 
their  acts,  the  settlement  of  their  accounts,  and  the  sales  of 
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the  residue  of  the  trust  property.  The  purchasers  filed  cross^ 
complaints,  asking  that  their  title  be  quieted,  and  the  chil- 
dren and  widow  of  R.  S.  Den  filed  cross-complaints,  asking 
that  their  several  and  respective  rights  in  the  premises  be 
maintained  and  determined;  that  the  deeds  made  by  Huse 
and  Hill  be  declared  void;  that  all  the  trustees  under  the 
will  be  removed  and  others  appointed  in  their  places,  etc. 
The  Court  below  declared  all  the  deeds  made  by  Huse  and 
Hill,  and  by  Huse  alone,  to  be  valid,  and  ordered  the  sale  of 
all  the  property  in  the  hands  of  the  trustees. 

1.  The  deed  of  trust  made  by  Nicholas  A.  Den  to  himself 
and  his  brother  was  a  valid  and  operative  instrument,  as  a 
declaration  of  trust,  and  it  must  in  this  equitable  proceed- 
ing be  regarded  as  controlling  the  title  to  the  undivided  one- 
half  of  the  Bancho  Dos  Peublos.  It  is  a  perfect  declaration 
of  trust,  and  by  it  Nicholas  A.  Den  and  Richard  S.  Den 
were  made  joint  trustees  of  the  undivided  one-half  of  the 
property,  and  the  then  living  and  thereafter  to  be  bom  chil- 
dren of  Nicholas  A.  Den  and  Rosa,  his  wife,  were  given  a 
valid,  equitable  estate  therein.  "It  is  not  the  le^al  convey- 
ance or  transfer  of  the  property,  but  the  declaration  of  trust 
that  operates  in  the  creation  of  trustees.  (Hill  on  Trustees, 
p.  64.)  The  objects  and  purposes  of  the  trust  and  its  everv 
material  incident  are  stated  in  the  paper,  and  it  is  as  full, 
complete,  and  definite  as  words  can  make  it.  There  is  a  deed; 
the  words  are  "give,  grant,  convey,  set  over,  and  confirm;" 
the  language  is  sufficient  to  define  the  trust;  the  grantor  was 
actually  siezed  at  the  time  of  the  grant;  the  intent  of  the 
grantor  is  plain;  and  there  is  a  good  consideration  of  blood 
to  support  the  trust — the  other  grantee,  Ricfiard  S.  Den, 
being  tne  brother  of  the  grantor,  and  the  beneficiaries  his 
children. 

It  is  plain  that  the  main  intent  and  the  real  purpose  of 
Nicholas  A.  Den  was  by  this  deed  to  make  a  provision  for 
his  childien.  This  trust,  so  clearly  expressed  and  so  plainly 
intended,  would  never  be  permittted  to  fail  for  want  of  a 
trustee,  even  if  none  had  been  named.  It  is  to  be  observed, 
further,  that  Nicholas  A.  Den,  in  his  will,  referred  to  and 
recognized  this  deed,  and  the  parties  here  who  claim  under 
the  will  are  estopped  from  denying  its  validity.  (Adams  vs. 
iarwi^gr,  17Cal.  638.) 

The  finding  of  the  Court  below  that  this  deed  was  never 
delivered  must  be  disregarded.  It  is  directly  contrary  to 
the  allegations  and  admissions  contained  in  the  pleadings. 
The  execution  of  the  deed  is  alleged  in  the  complaint  (to 
which  it  is  attached  as  an  exhibit),  and  also  in  the  cross- 
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pleadings  of  some  of  the  other  parties.  Its  execution  is  not 
denied  by  any  of  the  parties,  and  is  expressly  admitted  by 
the  very  parties  who  rely  upon  the  finding  here. 

It  is  therefore  difficult  to  understand  upon  what  theory  the 
executors  named  in  the  will  claimed  the  right  to  sell  and 
convey,  for  the  purposes  of  paying  their  testator's  debts  and 
expenses  of  administration,  etc.,  property  which  their  testa- 
tor had,  more  than  ten  years  before  his  death,  by  a  solemn 
trust  dedicated  to  the  sole  benefit  of  his  children,  which  never 
came  to  the  hands  of  the  executors  under  the  will,  and  over 
which  they  had,  and  in  the  very  nature  of  things  could  have, 
no  control  whatever. 

2.  The  will  of  Nicholas  A.  Den  cave  to  his  executors  a 
power  to  lease  real  estate  and  to  sell  personal  property,  but 
it  gave  them  no  power,  either  express  or  implied,  to  sell  real 
estate.  Their  duty  was  to  receive  the  real  and  personal  prop- 
erty, to  care  for  it  and  to  receive  the  income,  to  convert  per- 
sonal property  into  money  in  their  discretion,  and  to  divide 
the  real  property  and  the  remainder  and  increase  of  the  per- 
sonal property  mirly  and  equally  among  the  children  as  they 
came  of  age. 

An  inspection  of  the  devise  clearly  shows  that  the  testator 
did  not  contemplate!  that  the  sale  of  any  pai*t  of  his  real  es- 
tate would  be  necessary,  and  made  no  provision  for  it.  What 
he  intended  in  regard  to  the  real  property  devised  was  that 
it  should  be  held  by  the  executors,  and  conveyed  by  metes 
and  bounds  to  his  children  as  they  came  of  age.  The  direc- 
tion of  the  testator  to  his  executors  to  pay  his  debts,  con- 
tained in  the  opening  clause  of  his  will,  aid  not  give  to  them 
a  power  of  sale  for  that  purpose,  or  vest  them  with  any  au- 
thority for  their  payment,  other  than  the  law  itself  creates, 
by  expressly  charging  all  the  property,  both  real  and  per- 
sonal, of  every  decedent  with  the  payment  of  his  debts, 
whether  he  die  testate  or  intestate.  {Matter  of  the  Will  of 
Fox,  52  N.  Y.  530;  Dunne  vs.  Keehy,  2  Dev.  284;  Dniry  vs, 
Natick,  10  Allen,  174;  WiUes  vs.  ChUd,  12 Id.  333;  Cmnmhv^. 
fVilson,  6  Gill.  315;  Hanis  vs.  DougUis,  64  111.  466;  Manning's 
Heirs,  13  Ala.  611;  Clark  vs.  Riddle,  11  Sergt.  and  E.  311.) 

In  this  State  the  Constitution  has  given  the  probate  juris- 
diction to  the  county  courts,  sitting  as  courts  of  probate.  In 
strict  conformity  to  this  distribution  of  judicial  power,  the 
Legislature  has  established  in  those  courts  a  complete  sys- 
tem for  the  sale  of  real  estate  to  satisfy  the  claims  of  cred- 
itors, to  pay  all  the  expenses  of  administration,  the  allow- 
ance to  the  family,  all  legacies  which  are  charged  upon  the 
testator's  lands,  and  to  provide  for  the  support,  education, 
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and  maintenance  of  the  minor  children.  Why,  pending  ad- 
ministration of  the  estate,  and  while  it  was  in  their  hands 
as  executors  and  guardians,  Huse  and  Hill  should  have  at- 
tempted to  sell  the  real  estate  devised  without  either  the 
order  or  approval  of  the  Probate  Court,  it  is  difficult  to  im- 
agine. A  court  of  equity  had,  at  the  time  these  sales  were 
made,  no  power  to  inquire  into  the  existence  of  debts,  or  to 
order  either  of  the  sales  to  be  made.  If  the  executors 
claimed  that  such  sales  or  any  of  them  were  necessary,  the 
children  had  the  right  to  have  tliat  asserted   necessity  in- 

?uired  into  and  decided  by  the  proper  forum.  {Pryor  vs. 
Downey,  50  Cal.  409.)  They  had  a  right  to  have  the  checks 
and  safeguards  which  the  probate  law  furnishes,  applied  to 
the  sales;  they  had  a  right  to  all  the  steps  which  the  statute 
has  provided,  the  petition  for  the  sale,  tne  hearing  thereon, 
the  opportunity  to  dispute  the  claims  of  creditors,  the  find- 
ing of  the  court  that  the  sale  was  necessary,  the  notice  of 
sale,  the  return  thereon,  the  hearing  on  the  return,  an  oppor- 
tunity to  contest  the  adequacy  of  the  price  and  to  have  oth- 
ers make  additional  bids  while  the  proceedings  for  confirma- 
tion were  }>ending — in  shorty  the  determination  of  all  the 
matters  involved,  not  by  the  District  Court  or  by  the  execu- 
tors, but  by  the  forum  which  alone  had  jurisdiction  to  pass 
upon  them.  (Pri/or  vs.  Doicney,  50  Cal.  398.)  The  sales 
made  by  Huse  and  Hill  to  HoUister,  Winchester,  Cooper, 
and  Sturgis,  were  therefore  no  better  than  any  other  sales 
made  by  executors  without  the  order  of  the  Probate  Court. 
They  were  wholly  unauthorized  and  void.  They  had  no 
power  to  sell  at  all,  and  no  power  to  convey  to  any  but  the 
children  of  the  testator.  Even  if  their  attempted  convey- 
ance of  the  trust  could  operate  a  transfer  of  the  legal  title, 
the  result  here  must  be  the  same,  for  the  persons  receiving 
such  conveyances  must  be  held  to  take  the  property  upon  the 
same  trusts  as  their  grantors  held  it,  and  with  no  greater 
rights.  It  is  impossible  to  maintain  the  claim  that  Hollister 
and  the  others  were  purchasers  in  good  faith.  They  hold 
under  the  will,  and  are  bound  to  know  its  contents  and  the 
powers  of  the  executors.     ( Wilson  vs.  Castro,  31  Cal.  4vi5.) 

3.  The  deeds  made  to  the  children  by  Huse  and  Hill 
jointly,  and  by  Huse  alone,  cannot  be  maintained,  because 
the  executors  acting  in  the  matter  proceeded  on  entirely 
wrong  theories.  They  could  not  partition  the  property 
among  the  children  in  severalty  while  the  estate  they  repre- 
sented held  the  land  in  common  and  undivided,  and  they 
had  no  right  or  power  to  convey  the  undivided  half  held  un- 
der the  trust  deed  which  had  never  been  subject  to  their  con- 


The  Pacific  Coast  Law  Journal.  -471 

trol.  Their  allotments  were  greater  in  quantity  than  they 
had  a  right  to  make,  and  could  not  be  confirmed  as  made,  in 
justice  to  the  minor  children,  and  those  who  were  not  minors 
who  had  not  accepted  deeds.  The  only  legal  course  in  this 
matter  is  to  make  partition  between,  the  trustees  under  the 
deed  on  the  one  hand,  and  the  estate  on  the  other,  so  that 
each  hold  in  severalty,  and  then  and  not  till  then  will  the  ex- 
ecutors be  in  a  position  to  exercise  the  duty  which  the  devise 
enjoins  upon  them,  and  which  they  or  their  successors  alone 
can  exercise,  by  dividing  and  pai*titioning  among  the  chil- 
dren. 

4.  The  agreement  of  partition  between  R.  S.  Den  and 
Huse  and  Hill  is  void.  Daniel  A.  Hill  did  not  join  in  the 
a^*eement.  He  was,  as  we  have  seen,  the  owner  of  an  undi- 
vided one-half  of  the  2700  acres  in  the  eastern  end,  as  ten- 
ant in  common  with  the  trustee  under  the  deed,  and  was  a 
necessary  party  to  any  partition.  (Sutter  vs.  San  Francisco^ 
36Cal.  116;  Gates  yb.  Satrnon,  46  Cal.  374.)  This  invali- 
dated  the  attempted  partition;  and,  besides,  B.  S.  Den  was 
not  given  by  the  trust  deed  any  power  to  make  partition. 

5.  There  is  no  foundation  here  for  the  claim  of  an  estoppel 
in  pais.  The  rules  which  govern  in  such  cases  have  been  so 
often  laid  down  here  that  they  do  not  require  repetition. 
The  purchasers  are  certainly  not  in  a  position  to  claim  that 
they  were  destitute  of  all  knowledge  of  the  true  state  of  the 
title  or  of  all  convenient  and  ready  means  of  acquiring  such 
knowledge  by  the  use  of  ordinary  diligence. 

6.  The  decree  of  distribution  is  final  and  conclusive  as  to 
the  legacies.  They  should  have  been  obtained  through  the 
Probate  Court  before  distribution,  and  the  decree  is  as  to 
them  a  complete  bar.  This  is  the  express  provision  of  the 
statute.     (Code  of  Civil  Procedure,  sec.  1666.) 

7.  The  statute  of  limitations  has  no  aT>plication.  (Gard- 
ner vs.  Millei%  47  Cal.  574;  Miranda  vs.  Tooniejf,  51  Id.  166.) 

8.  The  grazing  right  of  Mrs.  Welch,  the  widow  of  the  tes- 
tator, was  passed  upon  and  declared  valid  by  this  Court, 
after  full  consideration,  in  Welch  vs.  Hust  (49  Cal.  506).  We 
do  not  consider  the  deed  to  Burke  as  an  abandonment  of  her 
whole  right,  but  only  as  a  conveyance  of  it  pro  tanto, 

9.  The  Court  below  erred  in  ordering  a  sale  of  the  trust 
property.  No  sufficient  cause  appears  for  converting  the  en- 
tire corpus  of  the  trust  property  into  money  against  the  ex- 
press directions  of  the  testator,  who,  in  creating  the  trust, 
provided  that  the  trustees  should  hold  the  real  property,  and 
convey  it  to  the  children  in  equal  shares  as  they  became  of 
age. 
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Judgment  and  order  denying  a  new  trial  reversed,  and 
cause  remanded  for  further  proceedings  not  inconsistent 
with  the  views  expressed  in  this  opinion.  Remittitur  forth- 
with. 


[Filed  December  29,  1879.] 


pjo.  10,448.] 
THE  PEOPLE  vs.  J.  J.  CAEEILLO. 

FsiiONious  Appropbiation  of  Pubuc  Monbt.  In  a  trial  for  felonioae  ap- 
propriation of  public  money  under  section  424  of  the  Penal  Code,  it  i^ 
error  to  instmct  the  jury  that  a  failure  to  pay  ov^r  the  money,  if  unex- 
plained, raises  a  presumption  of  a  felonious  appropriation. 

Appeal  from  the  County  Court  of  Los  Angeles  County. 

Judgment  of  conviction  was  rendered  against  the  defend- 
ant, and  haying  been  denied  a  new  trial  he  appealed.  The 
other  facts  are  stated  in  the  opinion. 

Eastman^  Haley,  King,  Roberta,  BickneU  dt  White,  for  ap- 
pellant. 

The  Attorney-General,  for  the  people. 

By  the  Court  : 

The  indictment  is  founded  upon  section  424  of  the  Penal 
Code.  It  sets  forth  that  the  defendant  being  Tax  Collector 
of  the  City  of  Los  Angeles,  and,  as  such  Tax  Collector, 
charged  with  the  receipt,  safe  keeping,  transfer,  and  disburse- 
ment of  public  moneys  belonging  to  that  city,  received  some 
$17,000  into  his  official  possession,  and  thereupon  did  **  fraud- 
ulently, and  without  authority  of  law^  willfully  and  feloniously 
appropriate  the  same  to  his  own  tise,  contrary  to  the  form, 
force,  and  effect  of  the  statute,"  etc.  The  plea  of  the  de- 
fendant was  **not  guilty,"  and  upon  the  trial  the  Court  below 
instructed  the  jury  as  follows: 

**  If  you  find  that  $17,129,  or  a  lesser  amount  of  the  city's 
money,  was  collected  by  the  defendant,  as  Tax  Collector, 
and  it  has  never  been  paid  over  by  him  to  the  proper  author- 
ity, it  will  then  be  for  you  to  determine  wnether  he  has 
feloniously  appropriated  the  same  or  a  part  thereof  to  his 
own  use;  and  while  the  prisoner  is  not  called  upon  to  prove 
his  innocence,  but,  on  the  contrary,  the  prosecution  toprove 
the  charge  as  alleged  in  the  indictment,  still  the  fact,  if  such 
be  the  fact,  that  the  defendant  received  the  money  and  failed 
to  pay  over  the  same  as  required  by  law,  if  unexplained, 
raises  a  presumption  of  a  felonious  appropriation,  which 
will  authorize  a  verdict  of  guilty,  unless  the  other  evidence 
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in  the  case  satisfactorily  explains  the  reason  of  the  failure  to 
pay  over." 

This  instruction  is  clearly  erroneous  in  that  the  jury  are 
told  that  the  failure  of  the  prisoner  to  pay  over  the  money,  if 
unexplained,  raises  a  presumption  of  a  felonious  appropriation 
which  will  authorize  a  verdict  of  guilty.  The  alleged  felon- 
ious appropriation  was  the  ultimate  fact  to  the  solution  of 
which  tne  deliberations  of  the  jury  were  to  be  addressed.  It 
was  the  ultimate  and  important  fact  to  be  found  by  their 
verdict  before  judgment  of  conviction  could  properly  go 
against  the  prisoner.  To  tell  them,  therefore,' that  if  they 
should  find  some  other  and  merely  probative  fact,  then  the 
principal  fact  of  guilty  appropriation  was  to  be  reached  by 
7nere  presumption  was  an  unwarrantable  interference  with  the 
functions  of  the  jury.  This  rule  was  announced  here,  upon 
a  thorough  examination  of  the  authorities,  in  People  vs. 
Walden  (51  Cal.  588),  and  subsequently  in  Stone  vs.  The 
Geyser  Quicksilver  Mining  Campuny  (52  Id.  315). 

These  views  render  the  consideration  of  other  points  made 
for  the  prisoner  unnecessary. 

Judgment  and  order  denying  a  new  trial  reversed,  and 
cause  remanded.     Bemittitur  forthwith. 


[Filed  December  27,  1879.] 

I  No.  6377.1 
J.  R.  SHARPSTEIN  vs.  PRISCILLA   FRIEDLANDER. 

G0NTIU.CT  FOB  PBOFKsszoNAii  SsBYicBS.  If  a  cUent  make  a  contract  to  pay 
his  attorney  one-half  of  any  money  received  upon  two  promissory 
notes  for  eqnal  snms,  obtained  by  the  attorney  in  the  settlement  of  a 
claim,  and  afterwards  collect  one  of  the  notes  and  retain  the  money, 
the  attorney  may  elect  to  take  the  other  and  nnpaid  note  as  his  share 
of  the  fnnd,  treating  the  whole  sum  as  an  entirety. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  San  Francisco. 

The  facts  are  fully  stated  in  the  report  of  the  former  de- 
cision.    (3  Pac.  Coast  Law  Jour.  486.) 

J,  B.  Sharpstein,  appellant  in  person. 
Doyle,  Scripture  &  Barber,  for  respondent. 

By  the  Court  : 

The  contract  on  the  part  of  Friedlander  was  to  pay  to 
the  plaintiff  one-half  of  any  sum  he  might  receive  from 
Sheeny  on  the  notes  or  on  either  of  them.  Friedlander 
never  did  in  his  lifetime  receive  from  Sheehy  any  sum  on 
the  notes  or  on  either  of  them.     There  was  therefore  no 
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cause  of  action  against  Friedlander  in  his  lifetime  in  favor 
of  the  plaintiff  by  reason  of  the  agreement  set  forth  in  the 
complaint.  It  is  true  that  Friedlander  had  before  his  death 
transferred  one  of  the  notes  for  value  to  the  Nevada  Bank, 
but  he  presumptively  remained  liable  to  the  bank  as  en- 
dorser of  the  note,  in  the  event  that  Sheehy,  the  maker, 
failed  to  pay  it;  and  until  this  payment  by  the  maker  had 
occurred,  Friedlander  could  not  be  said  to  have  absolutely, 
or  within  the  intent  of  the  agreement  between  himself  and  the 

flaintiiT,  received  any  sum  upon  the  notes  thus  transferred, 
f  immediately  upon  the  transfer  being  made  the  plaintiff 
here  had  commenced  an  action  to  recover  of  Friedlander  one- 
half  of  the  amount  of  the  note  transferred,  the  answer  of 
Friedlander  would  have  been  that  Sheehy,  the  maker,  had 
not  paid  the  amount  of  the  note  or  any  part  of  it;  and  if  told 
that  he  (Friedlander)  had  realized  the  amount  of  the  note  by 
its  transier  for  value,  he  might  have  replied  that  he  was  him- 
self still  held  liable  to  the  bank  as  endorser,  and  in  the  event 
of  the  maker  failing  to  pay,  might  be  compelled,  as  endorser, 
to  refund  to  the  bank  whatever  value  he  had  received  by 
reason  of  the  transfer  of  the  note.  In  fact,  we  regard  the 
transfer  of  the  note  to  the  bank,  up  to  the  time  when  Sheehy 
actually  paid  the  note,  as  amounting  to  nothing  more,  in 
its  legal  effect  upon  the  rights  of  the  plaintiff  and  Fried- 
lander, than  a  deposit  of  the  note  by  the  latter  as  collateral 
security  for  a  loan  effected  by  him  of  the  bank  would  have 
done. 

It  was  only,  therefore,  after  the  note  had  been  actually 
paid  by  the  maker  that  the  plaintiff's  right  under  the  con- 
tract with  Friedlander  became  capable  of  assertion — regard- 
ing the  two  notes  as  two  separate  funds.  He  might  then  have 
claimed  against  Friedlander,  had  he  been  living,  the  one- 
half  of  the  proceeds  of  the  note  which  had  been  paid;  and 
Friedlander  in  the  meantime  having  departed  tliis  life,  it 
would  have  been  necessary,  in  order  to  keep  his  claim  to 
ihe  one-half  on  foot,  to  present  the  claim  to  the  executrix 
for  allowance  or  rejection,  according  to  the  provisions  of  the 
statute  regulating  the  enforcement  of  claims  against  the  es- 
tates of  decedents. 

But  we  think  that  the  plaintiff  had  also  another  and  inde- 
pendent remedy  through  which  his  admitted  rights  could  be 
enforced.  Had  Friedlander  in  his  lifetime  received  the  en- 
tire proceeds  of  the  first  note  and  appropriated  them  to  his 
own  use,  or,  what  is  the  same  thing,  failed  to  pay  to  the 
plaintiff  his  share  thereof,  the  latter  might  have  elected  to 
claim  for  himself  the  second  note  in  its  entirety.     We  regard 
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the  two  noten  of  $5,000  each,  held  by  Friedlander  on  joint 
account  for  himself  and  plaintifiF,  as  constituting  for  this  pur- 
pose an  entire  fund  of  $10,000  to  be  equally  divided  between 
the  parties.  For  this  purpose  they  may  be  considered  as 
money  instead  of  mere  secarities  for  money.  If  both  notes 
had  been  in  fact  paid,  and  Friedlander  had  thereupon  ap- 
propriated to  himself  one-half  of  the  entire  amount,  the 
right  of  the  plaintiff  to  the  other  half  would  have  been  indis- 
putable. The  entirety  of  the  fund  is  not  affected  by  the 
payment  hj  the  maker  of  one  of  the  two  notes  which  origi- 
nally constituted  the  fund,  and  we  cannot  see  upon  what 
principle  the  right  of  the  plaintiff  to  elect  to  take  the  other 
and  unpaid  note  as  his  share  of  the  fund  is  affected  by  such 
payment. 

The  judgment  is  therefore  reversed  and  the  cause  remanded, 
with  directions  to  the  Court  below  to  overrule  the  demurrer 
to  the  complaint.     Remittitur  forthwith. 

(Mr.  Justice  McKinstry  did  not  express  an  opinion  in 
this  case.) 

[Filed  December  12,  1879.1 

[No.  6542.] 
EMILY  F.  POPE  ET  AL.  vs.  N.  KINMAN  et  al. 

BiPABiAN  BiOHTs.  By  the  settled  principles  both  of  the  civil  and  common 
law,  the  riparian  proprietor  has  a  usufruct  in  the  stream  as  it  passes 
over  his  land. 

Appeal  from  the  District  Court  of  the  Eighteenth  Judicial 
District,  San  Bernardino  County. 

Judgment  was  rendered  for  the  defendants,  and  the  plain- 
tiffs appealed. 

H.  (7.  Bol/e,  for  appellants. 

WicUera  &  Swing  and  C.  W,  E,  Bowdl,  for  the  respondents. 

By  the  Court  : 

1.  The  patent  to  the  Muscupiabe  Banch  was  issued  in 
1872,  in  the  month  of  June,  and  this  action  was  commenced 
in  May,  1877,  and  the  statute  of  limitations  can  therefore 
have  no  application. 

2.  For  the  same  reason  the  defendants  can  claim  nothing 
as  against  the  owners  of  the  Muscupiabe  Banch  by  reason  cS 
the  lapse  of  time  since  their  alleged  appropriation  of  the 
waters  of  Lytle  Creek. 

3.  No  controversy  is  made  in  this  action  as  to  the  rights 
of  those  defendants  who  are  ri{)arian  proprietors  of  the 
stream  by  reason  of  their  ownership  of  tne  8an  Bernardino 
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Banch.  The  principal  question  presented  is  as  to  whether 
it  is  competent  to  the  defendants,  by  the  mere  diversion  of 
the  waters  of  Lytle  Creek,  which  is  an  unnarigable  natural 
stream,  flowing  across  the  Muscupiabe  Banch  (the  land  of 
plaintiffs),  to  deprive  the  plaintiffs  of  all  interest  or  right  of 
any  nature  in  the  waters  of  that  creek.  As  being  owners  of 
the  land,  the  plaintiffs  have  an  interest  in  the  living  stream  of 
water  flowing  over  the  land :  their  interest  is  that  called  the 
riparian  right.  It  is  not  necessary  in  this  case  to  define  in 
detail  the  precise  extent  of  the  riparian  right  as  existing  in 
this  country;  it  is  enough  to  say  that  under  settled  principle, 
both  of  the  civil  and  common  law,  the  riparian-  proprietor 
has  a  usufruct  in  the  stream  as  it  passes  over  his  land.  The 
judgment  of  the  Court  below  deprived  the  plaintiffs  of  this 
usufruct,  and  declares  in  terms  'Hhat  plaintiffs  have  no 
right,  title,  or  interest  in  said  waters  or  any  portion  thereof." 

The  judgment  of  the  Court  below  is  therefore  modified  so 
as  to  read  as  follows : 

First,  That  the  defendants  have  nothing  as  against  plain- 
tiffs except  only  such  rights  as  any  of  them  may  have  of  like 
character  with  that  of  plaintiffs  as  being  riparian  proprietors 
of  land  bordering  on  said  stream. 

Second,  That  none  of  the  defendants  have  any  right,  title, 
or  interest  in  plaintiff's  said  premises  described  in  the  com- 
plaint,  and  they  are  precluded  from  setting  up  any  right, 
title,  or  interest  in  said  premises,  and  particularly  from  any 
claims  therein  to  the  use  of  ditches  upon  plaintifi'^s  said 
premises,  or  to  the  waters  of  said  Lytle  Creek,  except  as 
riparian  proprietors  aforesaid. 

Third,  That  plaintiffs  have  and  recover  from  the  defend- 
ants their  costs  and  disbursements  incurred  in  this  action, 
amounting  to  $270.80,  together  with  costs  of  this  appeal. 

Bemittitur  forthwith. 

[Filed  December  27,  1879.] 

[No.  10,438.] 

PEOPLE  vs.  MOBINE. 

By  the  Court: 

It  is  impossible  to  intelligently  consider  the  voluminous 
transcript  in  this  case  without  the  aid  of  points  upon  the 
part  of  the  prisoner,  containing  proper  references  to  such 
portions  of  the  record  as  are  supposed  to  manifest  error 
committed  below  against  him. 

Leave  is  therefore  given  to  his  attorney  to  file  such  points 
and  references  as  he  may  be  advised  within  twenty  days. 
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[Filed  December  30,  1879.] 

[No.  6211.] 
PEOPLE  vs.  RICH. 

Occupation  of  Stbekt  bt  Bailboadb.  Under  section  449  of  the  Civil  Code 
two  or  more  railioad  corpoi*ations  cannot  be  permitted  to  occupy  and 
use  the  same  street  for  a  distance  of  more  than  five  blocks. 

Appeal  fix)m  the  Twentieth  Judicial  District,  Santa  Clara 
County. 

The  defendants  had  judgment,  and  the  plaintiffs  appealed. 

Attomey-Geneml  Hamiltan,  J.  A.  MouUril,  Moore,  Lane  dt 
Leiby  for  appellant. 

jP.  E.  Spencei%  for  respondent. 

By  the  Court  : 

It  is  provided  by  section  499  of  the  Civil  Code  that  "  two 
corporations  may  be  i)ermitted  to  use  the  same  street,  each 
paying  an  equal  portion  for  the  construction  of  the  track; 
out  in  no  case  must  two  railroad  corporations  occupy  and  use 
the  same  street  or  track  for  a  distance  of  more  than  five 
blocks." 

The  prohibition  against  the  use  of  the  same  street  by  two 
or  more  railroad  companies  for  more  than  five  blocks  is  so 
plain  and  unmistakable  that  there  is  no  room  for  construc- 
tion. The  last  section  of  that  title  provides  that  the  title 
is  applicable  to  natural  persons  as  well  as  to  corporations. 
The  occupation  and  use  of  the  same  street  by  two  or  more 
railroad  corporations  for  a  distance  of  more  than  five  blocks 
being  forbidden,  it  follows  that  the  Mayor  and  Common 
Council  had  no  authority  to  pass  the  ordinance  in  question, 
granting  to  the  defendants  the  right  to  lay  down  a  railroad 
track  as  therein  mentioned,  which  exceeded  the  distance  of 
five  blocks. 

The  section  just  above  cited  (section  499)  differs  materially 
from  the  first  section  of  the  Act  of  March  29,  1870  (Statutes 
1869-70,  p.  481),  which  was  construed  in  O.  R.  R.  Co.  vs.  O. 
B.  &  F.  V.  R.  R.  Co.  (45  Cal.  378).  The  proviso  to  that  sec- 
tion  does  not  forbid,  as  does  section  499,  the  occupation  and 
use  of  the  same  street  by  two  corporations  for  a  distance 
of  more  than  five  blocks,  but  merely  forbids  the  use  of  the 
same  track  by  two  companies  **  for  more  than  five  blocks  in 
all."  The  construction  of  that  section,  as  laid  down  in  that 
case,  has  no  application  to  the  section  of  the  Civil  Code 
above  cited. 

Order  dissolving  the  injunction  reversed.  Remittitur  forth* 
with. 
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[Filed  December  29,  1879.  \ 

rSo.  10,454.1 
THE  PEOPLE  vs.  KOBERT  HUNTER. 

HnriNO  AsiDB  IxmcntKNT.  People  V8.  SouthweU  (46  Cal.  141).  and  People 
YB.  Colby  (4  Pac.  C.  Law  Journal,  428),  aflinned  on  the  point  that  an 
indictment  cannot  be  set  aAde  on  the  ground  that  the  grand  jnrj  vas 
not  properly  selected,  snmmoned,  or  impaneled. 

Death  ow  ▲  Gbaitd  Jubob.  The  death  of  a  grand  joror  does  not  dissolTe  the 
grand  jnry,  notwithstanding  the  statute  fixes  the  number  of  the  juiy  in 
the  first  instance.  An  indictment  found  by  twelve  of  the  jurors  is 
good,  although  there  be  less  than  nineteen  grand  jurora  at  the  time  of 
finding  the  indictment. 

Appeal  from  the  Municipal  Criminal  Court  of  the  city  and 
county  of  San  Francisco. 

In  November,  1879,  the  defendant  was  indicted  by  the 
grand  jury  in  San  Francisco  for  the  crime  of  burglary.  The 
grand  jury  was  regularly  impaneled  to  consist  of  nineteen 
jurors;  but  afterwards  one  of  the  grand  jurors  died,  and  the 
indictment  against  the  defendant  was  found  by  twelve  of  the 
remaining  eighteen  grand  jurors.  He  moved  to  set  aside 
the  indictment  on  the  ground  that  it  was  not  found  by  a  legal 
grand  jury.  The  motion  was  denied,  whereupon  he  pleaded 
guilty,  and  judgment  was  rendered  against  him.  He  then 
appealed. 

Delos  Lake,  Alexander  Campbell,  A.  A,  Cohen,  and  J?.  H, 
Lloyd,  for  appellant. 

Henry  E.  Highton  and  Z>.  J,  Murphy,  for  respondents. 

By  the  Court  : 

It  must  be  taken  to  be  the  settled  doctrine  of  this  Court 
that  the  question  hereinafter  considered  cannot  be  presented 
in  the  Court  below  by  motion  to  set  aside  the  indictment. 
{People  vs.  Southioell,  46  Cal.  141;  People  vs.  Colby,  present 
Term.)  But  inasmuch  as  the  doctrine  of  those  cases  has 
never  been  assented  to  by  the  Chief  Justice,  and  as  counsel 
were  permitted  at  the  argument  to  go  at  very  great  length 
into  the  main  question,  we  have  thought  it  proper  to  consider 
it  irrespective  of  the  questions  determined  in  the  Southwell 
and  Colby  cases. 

It  is  claimed  by  counsel  for  defendant  that  by  the  death  of 
one  of  the  grand  jurors  the  grand  jury  ''dissolved,"  and  all 
that  had  been  done  by  the  grand  jury  previously,  and  all 
done  by  the  remaining  grand  jurors  after  the  death,  went  for 
naught.  And  this  by  reason  of  the  language  of  section  192 
of  the  Code  of  Civil  Procedure,  which  reads :  'A  grand  jury 
is  a  body  of  men  nineteen  in  number,   returned  in  pursuance 
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of  law,"  etc.  Prior  to  the  amendment  of  1876  the  section 
read:  "A  grand  jury  is  a  body  of  men  not  less  than  thirteen 
nor  more  than  fifteen  in  number,'*  etc.  We  have  been  una- 
ble to  perceive  that  the  amendment  has  changed  the  rule  as 
to  the  effect  of  the  absence  at  the  finding  or  return  of  an  in- 
dictment of  any  of  the  grand  jurors  impaneled.  To  say  that* 
a  grand  jury  is  a  body  not  less  thaoi  thirteen  nor  more  than 
fifteen  in  number,  is  to  say  that  it  is  a  body  of  either  thirteen, 
fourteen,  or  fifteen.  Prior  to  the  amendments  of  1876,  sec- 
tion 242  of  the  Code  of  Civil  Procedure  provided  for  the 
cases  in  which  the  number  should  be  thirteen,  fourteen,  or 
fifteen  respectively.  Section  242  was:  **When  one  of  the 
jurors  summoned,  not  less  than  thirteen  nor  more  than  fifteen 
attend,  they  (those  in  attendance)  sIuM  aynstifule  the  grand 
jury,"  etc.  Section  242  of  the  Code  of  Civil  Procedure  as 
amended  is:  **  When  of  the  jurors  summoned,  and  not  ex- 
cused, nineteen  are  present,  (hey  shall  constitute  the  grand 
jury,"  etc.  There  is  nothing  in  the  amendments  of  sections 
192  and  242  of  the  Code  of  Civil  Procedure  to  indicate  that 
the  consequence  of  the  absence  of  one  or  more  of  the  nine- 
teen should  have  any  other  or  greater  effect  than  would  have 
followed  from  the  absence  of  one  or  more  of  the  thirteen, 
fourteen,  or  fifteen  who  might  constitute  the  grand  jury  un- 
der those  sections  prior  to  the  amendments.  That  no  differ- 
ent result  can  follow  from  a  change  in  the  law  making  the 
number  of  which  a  grand  jury  may  be  composed  definite  in- 
stead of  leaving  the  number  to  be  fixed  by  the  Court  within 
a  maximum  and  minimum,  was  precisely  determined  in  Peo- 
ple vs.  GcUeiaood  (20  Cal.  147). 

The  common  lata  required  that  twenty-four  should  be  sum- 
moned to  attend  on  the  grand  jury,  but  not  more  than  twenty- 
three  were  sworn,  because  of  the  inconvenience  which  might 
arise  in  case  twelve,  who  were  sufficient  to  find  a  true  bill, 
were  opposed  by  other  twelve  who  should  be  against  a  find- 
ing, whatever  number  were  sworn,  those  sworn  constituted 
the  grand  jury,  and  it  was  never  claimed  that  the  death  or 
discharge  by  the  court  of  any  of  those  sworn,  provided 
twelve  remained,  rendered  the  action  of  a  grand  jury  illegal. 

In  1856  the  California  statute  read:  *'lf  of  the  persons 
summoned  not  less  than  seventeen  nor  more  than  twenty- 
three  attend,  they  ahnll  constitute  the  grand  jury."  Yet  m 
that  year  the  Supreme  Court  (People  vs.  Bolmis,  6  Cal.  214) 
held  that  all  of  the  seventeen  need  not  have  been  present  at 
the  finding  of  an  indictment,  if  twelve  concurred  in  the  find- 
ing. Among  other  reasons  given  in  the  opinion  in  support 
of  the  conclusion  to  which  the  Court  anived,  is  one  drawn 
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from  the  manifest  inconvenience  which  would  arise  in  every 
case  when,  after  the  impaneling  of  the  jury,  one  of  the  num- 
ber was  temporarily  absent  from  indisposition  or  otherwise; 
and  it  is  added :  ''in  construing  statutes,  it  is  proper  that 
some  intelligence  and  foresight  should  be  accorded  to  the 
legislature,  and  it  is  the  duty  of  the  court  to  give  such  a  con- 
struction as  will  best  carry  their  design  into  effect,  unless 
overruled  by  some  authoritative  or  controlling  principle  of 
law."  If  the  argument  ab  inconvenienti  can  be  resorted  to  at 
all,  it  must  be  admitted  that  it  could  hardlv  have  been  the 
intent  of  the  legislature  that  the  event  of  tne  death  of  anv 
of  those  constituting  a  grand  jury  should  render  invalid  all 
that  had  been  done  by  the  jury  previous  or  subsequent  to 
that  event.  And  as  was  said  by  this  Court  in  People  vs.  But- 
ler  (8  Cal.  440):  **If  twelve  concur  in  finding  an  indictment, 
it  is  not  perceived  how  a  prisoner  can  be  injured  by  the 
absence  of  the  others  who  were  impaneled."  In  People  vs. 
Gatewood,  herein  before  referred  to,  it  was  decided  that  an 
indictment  could  be  legally  found  by  thirteen  members  of  a 
grand  jury  composed  of  sixteen  persons,  three  of  the  num- 
ber having  been  challenged  by  the  defendant  and  excused  by 
the  court.  In  that  case  the  grand  jury  had  been  impaneled 
under  the  Act  of  1861  (Statutes  of  1861,  r,.  673),  the  fifth 
section  of  which  reads  as  follows:  **If  of  the  persons  drawn 
and  summoned  to  form  a  grand  jury  *  *  *  there  shall 
remain  sixteen  and  no  more,  they  shall  constitute  the  ^and 
jury.  If  of  those  so  summoned  *  *  *  there  shall  re- 
main less  than  sixteen,  those  so  remaining  shall  be  placed 
upon  the  grand  jury,  and  the  court  may  order  the  Sheriff  to 
summon  from  the  body  of  the  county  a  sufficient  number  of 

Sersons  to  complete  the  grand  jury."  The  counsel  for  the 
efense  in  People  vs.  Gatewood  attempted  to  suggest  the  same 
difference  between  the  lan^age  of  the  statute  of  1861  and 
those  which  had  preceded  it,  which  is  now  claimed  to  exist 
between  the  language  of  the  amended  provisions  of  the  Code 
and  that  of  the  sections  in  operation  immediately  before  the 
amendments  to  the  Code.  Counsel  said:  ''A  fair  construc- 
tion of  the  statute  is  that  the  number  of  persons  necessary 
to  constitute  a  grand  jury  should  be  present  and  participate 
in  the  deliberations  when  an  indictment  is  found,  and  more 
especially  undet'  the  recent  statute  declaring  that  a  grand  jury 
shall  be  composed  of  sixteen  persons.''  Tet,  although  the  pre- 
cise point  was  made,  this  Court  determined  that  no  result 
followed  the  absence  of  one  or  more  of  the  jurors  when  an 
indictment  was  found,  provided  twelve  were  present,  whether 
the  number  of  persons  to  constitute  the  grand  jury  was  defi- 
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nitely  fixed  by  the  statute,  or  was  by  the  statute  left  to  be 
fixed  by  the  court. 

In  fact^  the  only  adjudged  case  brought  to  our  notice 
which  can  be  fairly  said  to  support  the  views  advanced  by 
the  counsel  for  the  prisoner  at  tne  argument  is  that  of  Noms 
House  vs.  The  State  (3  G.  Greene,  513),  decided  by  the  Su- 
preme Court  of  Iowa  in  the  year  1852.  It  was  held  in  that 
case  that  under  the  Code  of  Iowa  (providing  that  ''when 
grand  jurors  are  to  be  selected  their  number  must  be  fifteen," 
etc.)  an  indictment  found  by  a  grand  jury  of  less  than  fifteen, 
though  concurred  in  by  twelve  ^and  jurors,  was  not  good. 
In  that  case  fifteen  persons  had  been  impaneled,  but  on  the 
next  day  one  of  their  number  was  discharged  by  order  of  the 
Court,  because  of  intoxication.  But  the  reasoning  of  Mr. 
Justice  Kinney  in  the  Norris  House  case  does  not  meet  our 
approval,  nor  does  it  appear  to  have  met  that  of  the  Supreme 
Court  of  Iowa  itself  in  subsequent  cases  arising  in  that 
Court.  In  Ostrander's  case,  for  instance,  decided  there  in 
1865  (18  Iowa  R.  476),  Mr.  Justice  Dillon,  with  the  concur- 
rence of  the  whole  Court,  in  referring  to  the  decision  in  the 
Norris  House  case,  uses  this  language:  ''In  view  of  the  au- 
thorities, some  of  which  are  cited  below,  it  may  admit  of 
some  question  whether  the  decision  was  correct  so  far  as  it 
held  that  the  indictment,  though  twelve  jurors  concurred  in 
it-s  finding,  was  void.''  Again  as  lately  as  1872,  in  Garhart's 
case  (35  Iowa  B.  316),  Mr.  Justice  Miller,  referring  te  what 
was  understood  to  have  been  decided  in  the  Ostrander  case 
{supra),  observed  that  the  latter  case  "doubted  the  correct- 
ness of  the  holding  that  an  indictment  found  by  fourteen 
grand  jurors  is  invalid." 

Indeed,  it  may  be  safely  affirmed  that  the  doctrine  of  the 
Norris  House  case  is  substantially  repudiated  in  the  court  in 
which  it  was  for  the  first  and  only  time  announced,  for  we 
are  not  aware  that  it  has  ever  been  followed  or  approved  in 
any  other  court. 

It  was  held  by  the  Supreme  Court  of  North  Carolina,  in 
an  able  and  exhaustive  opinion,  that  where  a  statute  required 
that  a  grand  jury  should  be  composed  of  a  defiinite  number, 
and  a  less  number  was  impaneled,  the  action  of  the  jury  was 
valid  if  twelve  concurred  in  finding  an  indictment.  Tne  ex- 
igencies of  the  present  case  may  not  require  of  us  te  go  so 
far,  but  the  opinion  of  the  Supreme  Court  of  North  Caro- 
lina  throws  much  light  upon  the  questions  involved  here. 
In  State  vs.  Davis  (2  Iredell,  157)  that  Court  said : 

*  'The  other  ground  taken  for  this  motion(in  arrest  of  judgment) 
is,  for  that  it  appears  upon  the  record  that  the  grand  jury  who 
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found  the  indictment  was  constituted  of  fifteen  jurors  only. 
The  argument  in  support  of  this  objection  is,  that  by  tfie 
express  words  of  the  Bevised  Statutes  (ch.  31,  sec.  34)  the 
grand  jury  must  consist  of  eighteen  jurors;  that  under  the 
Constitution  of  this  State  no  freeman  can  be  put  to  answer 
any  criminal  charge  but  by  indictment,  presentment,  or  im- 
peachment; that  an  indictment  is  a  written  accusation  found 
by  a  grand  jury;  and  that  the  accusation   which   has  been 
received  as  an  indictment  in  this  case  is  not  an  indictment, 
because  not  found  by  a  grand  jury  legally  constituted.     We 
do  not  deem  it  necessary  to   enter   into  an   examination  of 
every  part  of  this  ar^ment,  because  we  differ  with  the  coun- 
sel for  the  appellant  m  the  construction  which  he  attaches  to 
the  statute  on  which  he  relies.     It  was  an  established  princi- 
ple of  the  common  law  that  no  man  could  be  convicted  at  the 
suit  of  the  King  of  a  capital  offense,  unless  by  the  voice  of 
twenty-four  of  his  equals  and  neighbors — that  is,  by  twelve 
at  least  of  the  grand  jury  in  the  nrst  place  assenting  to  the 
accusation,  and  afterwards  by  the  whole  petit  jury  of  twelve 
more  finding  him  guilty  upon  his  trial  (4  Bl.  Com.  306).    To 
find  a  bill  it  was  required  that  twelve  at  least  of  the  grand 
jury  should  agree  thereto;  but  if  twelve  did  so  agree,  it  was 
a  good  presentment,  though  the  rest  did  not  agree  (2  Hale's 
P.  C.  lol).     It  was  necessary  that  the  grand  jury  should  con- 
sist of  twelve  at  least,  and  it  might  contain  any  greater  num- 
ber not  exceeding  twenty-three.     There  must  be  twelve  at 
least,   because  the  concurrence  of   that  number  was  abso- 
lutely necessary  in  order  to  put  the  defendant  on  his  trial; 
and  there  ought  not  to  be  more  than  twenty-three,  because 
otherwise  there  might  be  an  equal  division,  or  two  full  juries 
might  differ  in  opinion.     (Clyncards'  case,   Cro.  Eliz.  654; 
King  vs.  Inhabitants  of  Sonihampton,  2   Black   Rep.  718;  2 
Burr,  1008;  1  Chitty  Cr.  Law,  705.)     These  great  principles 
of  the  common  law  were  brought  over  to  this  country  by  our 
ancestors,  and,  with  an  extension  of  their  application  to  other 
offenses,  were  by  the  Constitution  made  a  part  of  our  funda- 
mental law,  and  cannot  be  violated  either  by  the  judiciary  or 
the  legislature.     According  to  them,  therefore,  a  bill  found 
by  twelve  of  a  grand  jury  composed  of  any  number  between 
twelve  and  tw^enty-four  (exclusively),  is  sufficient  to  put  any 
man  on  trial  for  a  criminal  offense.     We  do  not  doubt  but 
that  it  is  competent  for  the   legislature  to  declare  that,   al- 
though a  bill  be  found  by  twelve  of  a  grand  jury,  the  accused 
shall  not  be  put  upon  his  trial,  and  that  the  bill  so  found 
shall  not  be  deemed  an  indictment  unless  the  grand  jury  con- 
sisted of  eighteen  jurors.     Such  an  act  of  legislation  would 
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not  infringe  any  of  the  rights  or  liberties  secured  by  the 
Constitution,  but  would  be  a  regulation  for  the  enjoyment  of 
them  under  the  Constitution.  The  question  is,  has  the  leg- 
islature made  such  a  declaration  or  any  enactment  tantamount 
to  such  a  declaration  ?  ' 

** The  words  of  the  section  referred  to  are:  'The  judges  of 
the  Superior  Courts  and  the  justices  of  the  County  Courts 
shall  direct  the  names  of  the  persons  returned  to  serve  as 
jurors  at  the  terms  of  their  respective  courts,  to  be  written 
on  scrolls  of  paper,  which  shall  be  put  in  a  box  or  hat  and 
drawn  out  by  a  child  under  ten  years  of  age,  and  the  first 
eighteen  drawn  shall  be  a  grand  jury  for  said  county,  and 
the  residue  of  the  names  in  the  box  or  hat  shall  be  the  names 
of  those  who  are  to  serve  as  petit  jurors  for  said  court.' 
These  words,  it  is  obvious,  are  directory  to  the  judges  and 
justices  of  the  courts  in  regard  to  the  manner  in  which  the 
grand  and  petit  juries  shall  be  formed  out  of  the  persons  re- 
turned generally  as  jurors  on  the  original  venire.  First,  a 
sufficient  number,  eighteen,  shall  be  drawn  by  lot  out  of  the 
w^hole  number  returned  for  the  grand  jury,  and  those  not  so 
drawn  shall  serve  as  petit  jurors. 

**It  does  not  in  terms  declare  that  a  grand  jury  constituted 
of  less  than  eighteen  shall  be  insufficient  to  find  a  bill.  It 
does  not  purport,  otherwise  than  necessarily  results  from  the 
directions  so  given,  to  add  to  or  in  any  way  modify  the  oper- 
ation of  the  ancient  rule  in  regard  to  the  necessary  number 
of  a  grand  jury.  And  it  cannot  be  believed  that  if  any  addi- 
tion to  or  modification  of  the  exercise  of  this  so  important 
rule  were  intended,  but  that  it  would  have  been  distinctly 
and  unequivocally  announced.  It  simply  gives  the  direc- 
tions, but  is  silent  as  to  the  effect  which  may  result  from  in- 
attention to  or  non-observance  of  them  in  any  particular. 

"It  cannot  be  pretended  that  the  rule  is  not  yet  in  full 
force  that  a  bill  may  be  found  on  the  presentment  of  twelve 
only  of  a  grand  jury.  Now  it  would  seem  a  singular  anom- 
aly that  the  concurrence  of  twelve  out  of  eighteen  is  suffi- 
cient to  prefer  an  accusation,  but  that  twelve  out  of  fiftaen  is 
undeserving  of  notice." 

Judgment  affirmed.     Eemittitur  forthwith. 

Wallace,  C.  J.,  dissented  in  this  case.  Crockett,  J.,  not 
having  heard  the  argument,  expressed  no  opinion. 

Note. — ^No.  6835,  DeYomig  vs.  The  Municipal  Criminal 
Court  of  San  Francisco;  No.  6835,  DeYoung  vs.  Tfie  County 
Court  of  the  City  and  County  of  San  Francisco;  and  No. 
10,456,  In  re  Copeland  on  habeas  corpus,  were  decided  upon 
the  authority  of  the  preceding  case. 
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[Filed  December  31,  1879.] 


TNo.  10.464.] 
Ex  PARTE  JOSEPH  0.  DUNCAN. 

ExcneivE  Bail.  The  qnestion  of  what  is  excessive  bail,  and  upon  vhat 
principles  it  may  be  rednced  considered.  Ex  parte  Duncan  (53  Cal.), 
affirmed. 

This  was  an  original  application  to  Chief  Justice  Wallace 
to  discharge  the  prisoner  Joseph  C.  Duncan  by  writ  of 
habeas  corpus. 

Alfred  CoJien,  for  the  prisoner. 
E.  C.  Marshal,  cojitra. 

Wallace,  C.  J. : 

This  is  an  application  for  an  order  that  the  prisoner  be 
let  to  bail  '*  in  a  reasonable  amount,"  and  that  the  order  of 
the  Municipal  Criminal  Court  fixing  the  amount  of  his  bail 
at  the  sum  of  $113,000>  be  modified  in  respect  to  the  sum 
demanded. 

The  petition  sets  forth  that  the  prisoner  is  in  the  custody 
of  the  Sheriff  of  the  city  and  county  of  San  Francisco,  and 
confined  in  the  jail  of  said  city  and  county  awaiting  his  trial 
upon  ten  indictments  found  against  him  Dy  the  grand  jury, 
**  eight  of  said  indictments  being  for  forgery,  one  for  grand 
larceny,  and  one  for  felony  in  making  and  publishing  false 
returns  as  an  officer  of  the  Pioneer  Land  and  Loan  Associa- 
tion, a  corporation."    That  one  of  the  indictments  for  forgery 
is  upo^  a  charge  involving  the  sum  of  $2,750;  another,  for 
forgery,  the  sum  of  $1,760;  the  other  six  indictments  for 
forgery  committed  in  feloniously  altering  and  uttering  3170 
shares  of  the  capital  stock  of  a  corporation   called  '*The 
Safe  Deposit  Company  of  San  Francisco;"  that  the  market 
value  of  these  shares  at  the  time  of  the  finding  of  the  in- 
dictment was  about  eight  dollars  per  share,  and  at  the  pres- 
ent time  about  ten  dollars  per  share.     That  upon  one  of  tiie 
indictments  for  forgery  of  said  capital  stock  the  prisoner  has 
been  twice  tried,  and  upon  each  trial  the  jury  disagreed,  and 
were  discharged  without  finding  a  verdict.    That  upon  said 
trials    it  was  claimed  by  the    witnesses  for  the   prosecu- 
tion, holding  the  certificates  of  stock  for  the  forgery  of  which 
six  of  these  indictments  were  found,  that  the  prisoner  had 
obtained  upon  such  certificates  the  sum  of  $57,000,  and  no 
more.      That  the  prisoner  has  been  confined  in  the  jail 
awaiting  trial  upon  these  indictments  ever  since  the  23d  day 
of  February,  lo78,  and  that  no  trial  has  been  sought  by  the 
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people  upon  any  of  the  indictments  other  than  upon  the  one 
upon  which  the  two  mistrials  have  occurred. 

1.  The  right  of  the  prisoner  to  be  admitted  to  bail  upon 
these  several  indictments,  none  of  them  being  for  a  felony 
capital  in  grade,  is  secured  to  him  by  the  express  words  of 
the  Oonstitution.     (Article  I,  section  6.) 

2.  And  it  is  further  declared  by  that  instrument  that  exces- 
sive bail  shall  not  be  required.    (Id,) 

3.  The  prisoner  has  accordingly  been  admitted  to  bail  by 
the  Municipal  Criminal  Court  in  the  sum  of  orie  hundred  and 
thirteen  thousand  dollars,  and  the  general  question  presented 
hj  the  petition  here  is  whether  this  amount  is,  under  the 
circumstances,  to  be  deemed  excessive  within  the  prohibi- 
tion of  the  Constitution,  *and  must  therefore  be  reduced. 

The  sole  purpose  which  should  guide  the  court  or  judge 
in  fixing  the  amount  of  bail  in  any  case  in  which  bail  is  al- 
lowed should  always  be  to  secure  the  personal  appearance  of 
the  accused  to  answer  the  charge  against  him.  It  is  not  the 
intention  of  the  law  to  punish  an  accused  person  by  impris- 
oning him  in  advance  of  his  trial.  Such  inhumanity  or  in- 
{'ustice  as  inflicting  punishment  upon  him  before  his  guilt 
las  been  ascertained  by  legal  means,  is  not  to  be  imputed 
to  the  system  of  law  under  which  we  live,  and  the  provisions 
found  in  the  American  constitutions,  establishing  the  writ 
of  habeas  corptJis,  securing  to  accused  persons  imprisoned  for 
felonies  less  than  capital  in  degree  the  absolute  right  to  be 
admitted  to  bail,  and  declaring  that  such  bail  should  not  be 
excessive,  strikingly  indicate  the  extreme  jealousy  with  which 
the  common  law  guards  the  personal  liberty  of  the .  oiti2»n 
from  unwarrantable  or  unnecessary  restraint. 

4.  But  I  am  unable,  after  a  careful  examination  of  the 
circumstances  surrounding  this  case,  so  far  as  they  have  been 
presented  to  me,  to  arrive  at  the  conclusion  that  the  amount 
of  bail  acquired  of  the  prisoner  is  excessive.  The  able 
counsel  for  the  prisoner,  who  has  exhausted  every  means 
that  ingenuity  and  learning  could  suggest  for  the  relief  of  his 
client,  argues  that  the  mere  fact  that  the  prisoner  is  unable 
to  procure  the  bail  demanded  of  him  shows  that  it  is  exces- 
sive in  amount,  and  should  therefore  be  reduced.  But  I  am 
unable  to  assent  to  that  proposition.  Undoubtedly  the  ex- 
tent of  the  pecuniary  ability  of  a  prisoner  to  furnish  bail  is 
a  circumstance  amon^  other  circumstances  to  be  considered 
in  fixing  the  amount  in  which  it  is  to  be  required,  but  it  is 
not  in  itself  controlling.  If  the  position  of  counsel  were 
correct,  then  the  fact  that  the  prisoner  had  no  means  of  his 
own,  and  no  friends  who  were  able  or  willing  to  become 


486  The  Pacific  Coast  Law  Jouknal. 

sureties  for  him,  even  in  the  smallest  sum,  would  constitute 
a  case  of  excessive  bail,  and  would  entitle  bim  to  go  at  large 
upon  his  own  recognizance. 

Upon  a  former  occasion  (January  Term,  1879),  the  pris- 
oner applied  to  the  Supreme  Court  for  an  order  reducing  the 
amount  of  his  bail,  and  the  application  was,  upon  considera- 
tion by  all  the  Justices,  refused.  {Ex  parte  Dunca)),  53Cal.) 
Unless  the  circumstances  now  disclosed  make  a  case  materi- 
ally different  from  the  case  then  made  to  appear,  I  should 
be  disinclined  to  depart  from  what  was  then  determined. 
We  then  said  (and  I  think  that  it  may  with  propriety  be  re- 
peated now)  as  follows :  ''The  question  is  not  whether  we 
would  have  exacted  so  great  a  sum  in  the  first  instance  had 
the  proceedings  to  let  him  to  bail  b«en  originally  before  us — 
in  other  words,  the  inquiry  is  not  whether  a  mere  difference 
of  opinion  may  have  been  developed  between  this  Court  and 
the  Municipal  Criminal  Court  as  to  the  amount  of  bail  to  be 
exacted  in  this  case.  We  are  not  to  assume  in  this  ca^e  the 
functions  of  the  court  committing  the  prisoner,  or  substitute 
our  own  for  its  judgment  in  fixing  the  amount  of  bail.  Be- 
fore we  are  authorized  to  interfere,  the  bail  demanded  must 
he  per  se  unreasonably  great,  and  clearly  disproportionate  to 
the  offense  involved.' 

Adhering  as  I  do  to  the  views  then  expressed,  it  remains 
to  inquire  what  circumstances,  if  any,  now  disclosed  present 
a  case  materially  different  from  the  one  then  presented.  The 
fact  that  two  trial  juries  have  been  impaneled,  and  after 
hearing  the  evidence  and  the  instructions  of  the  Court,  have 
disagreed  and  been  discharged  without  rendering  a  verdict, 
is  relied  on  as  furnishing  a  new  element  of  the  judgment  to 
be  now  given.  But  unless  I  could  know  with  certainty  what 
evidence  was  given  upon  those  trials,  the  fact  that  a  dis- 
agi*eement  in  the  jury  box  had  repeatedly  occurred  would 
not  go  far  to  induce  me  to  undo  now  what  has  been  done 
here  before  in  this  case.  The  significance  to  be  attributed 
to  these  disagreements  would  be  conjectural  merely.  One 
stupid  or  corrupt  juror  upon  either  panel  might  produce  a 
disagreement,  even  though  the  law  and  the  evidence  were 
clearly  against  the  prisoner.  As  observed  by  the  Supreme 
Court  of  Ohio,  **  One  obstinate  or  corrupt  person  in  a  body 
of  twelve  will  be  more  commonly  successful  in  preventing  a 
verdict  than  insufficient  testimony."  (19  Ohio,  II.  140.)  Of 
course  I  am  not  to  be  understood  as  implying  a  reflection 
upon  the  gentlemen  who  served  as  jurors  at  these  trials.  I 
do  not  know  who  they  were,  and  in  this  proceeding  am  not 
permitted  to  know.     Again,  the  learned  Judge  of  the  Cour^ 
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in  which  these  disagreements  occurred,  who  presided  at  the 
trials  and  heard  the  evidence  given,  has  since  then,  upon 
application  made,  refused  to  reduce  the  amount  of  bail 
originally  fixed  by  him.  He  had  heard  the  evidence,  and 
had  enjoyed  repeated  opportunities  to  observe  its  import, 
and  I,  who  have  had  no  such  opportunity,  can  hardly  be 
expected  to  overrule  his  judgment*  as  to  the  fair  import  of 
that  evidence.  His  refusal  to  reduce  the  amount  of  bail, 
under  the  circumstances,  is  at  least  of  as  much  significance 
upon  the  one  hand  as  is  the  disagreement  of  the  juries  upon 
the  other.  ' 

6.  It  is  next  claimed  that  the  amount  of  bail  required  is 
excessive,  because  disproportionate  to  the  amount  which  the 
prisoner  is  alleged  to  have  obtained  as  the  fruits  of  his 
crimes.  The  autnorities  generally  hold  that,  if  the  accused 
has  property  obtained  by  the  commission  of  the  crime,  the 
bail  should  be  for  a  larger  amount  than  the  value  of  such 
property;  otherwise  the  offender  might  make  the  crime  it- 
self an  instrument  for  escape.  This  is  rather  indicating  the 
minimum  amount  of  bail  to  be  required  than  determining 
that  an  amount  greater  than  the  value  of  the  property  ob- 
tained would  be  excessive  in  the  sense  forbidden  by  the  Con- 
stitution. It  is  said  for  the  prisoner  that  at  the  time  of  the 
indictment  the  value  of  the  forged  stock  was  $29,860,  and 
its  present  value  $31,700;  and  that  $113,000,  the  bail  de- 
manded, is  therefore  disproportionate  to  the  sum  taken  by 
the  prisoner.  But  if  the  inquiry  is  to  be  gone  into  in  detail,  it 
does  not  distinctly  appear  by  the  petition  what  was  the  sum 
involved  in  the  indictment  for  grand  larceny,  nor  what  sum, 
if  any,  was  realized  by  the  prisoner  by  reason  of  the  making  of 
false  returns  as  an  officer  of  the  Pioneer  Land  and  Loan  Asso- 
ciation. Besides,  it  was  suggested  at  the  argument  upon  the 
part  of  the  people  that  in  some  way  twelve  htmdred  thmisand 
dollars  of  tne  money  of  the  depositors  of  the  association 
had  disappeared  through  the  criminal  mismanagement  of  the 
prisoner. 

Upon  the  entire  case,  therefore,  so  far  as  I  am  permitted 
to  look  into  it  on  this  application,  and  in  view  of  the  judg- 
ment given  by  the  Supreme  Court  on  the  former  application, 
already  referred  to,  I  find  myself  unable  to  reach  the  con- 
clusion that  the  bail  demanded  of  the  prisoner  here  is  exces- 
sive, or  ought  for  any  reason  be  reduced  by  my  direction. 

In  view  of  the  notoriety  which  the  case  oi  the  prisoner 
has  attained,  and  to  prevent  possible  injustice  to  him,  I 
think  it  not  improper  to  observe  that  his  repeated  failures 
before  the  Supreme  Court,  and  before  myself,  to  obtain  a 
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reduction  of  bail,  ou^ht  not  to  be  sufifered  to  create  an  im- 
pression of  his  guilt  in  point  of  fact.  We  are  not  at  liberty 
m  proceedings  of  this  nature  to  investigate  that  question. 
On  the  contrary,  we  are  bound  by  the  settled  rules  of  law  as 
the  basis  of  our  judgment  upon  this  application  to  presume 
him  guiUy.     (Ex  parte  Ryarij  44  Cal.  555.) 

It  results  tliat  the  petition  must  be  denied,  and  the  prisoner 
remanded.     So  ordered. 


[Filed  December  18,  1879.] 

[No.  10,461.1 
Ex  PARTE  W.  H.  M.  SMALLMAN  et  al. 

Ba.il.  AdmiBsion  to  bail  for  felony  of  the  grade  of  grand  larceny  is  a  mat- 
ter of  discretion  merely,  bat  the  discretion  is  not  arbitrary.  It  is 
measured  by  legal  rales  and  the  analogies  of  the  law. 

Same.    Extraordinary  circamstanoes  and  the  record  considered. 

R.  M,  Swain,  for  petitioners. 

Wallace,  C.  J. : 

The  prisoners  having  been  convicted  of  the  crime  of  grand 
larceny,  and  having  taJ^en  an  appeal  to  the  Supreme  Court 
from  the  judgment  of  conviction  and  from  an  order  of  the 
Municipal  Criminal  Court  denying  their  motion  for  a  new 
trial,  make  their  application  to  be  admitted  to  bail  pending 
their  appeal. 

1.  It  is  settled  here  that  a  person  convicted  of  a  felony  of 
this  grade  is  to  be  admitted  to  bail,  or  bail  refused  as  a  mat- 
ter of  discretion  merely,  (Ex  parte  VoU,  41  Cal.  K.  30.)  This 
is  the  admitted  doctrine  of  that  case,  and  if  it  is  to  be  over- 
ruled it  should  be  oven'uled  by  the  Court,  Besides,  I  am 
satisfied  that  the  rule  there  announced  is  correct — is  confor- 
mable to  the  Constitution,  and  it  certainly  follows  the  precise 
words  of  the  statute. 

2.  What  then  is  the  nature  of  the  discretion  in  the  exercise 
of  which  this  application  is  to  be  determined  ?  This  inquiry 
I  had  occasion  to  answer  upon  another  occasion  (Ex  parte 
Marks,  49  Cal.  B.  681),  where  I  said  that  it  was  not  an  arbi- 
trary discretion,  but  one  measured  by  legal  rules  and  by 
reference  to  the  analogies  of  the  law;  and  the  conclusion 
which  was  reached  in  that  case  was  that,  except  where  cir- 
cumstances of  an  extraordinary  character  had  intervened,  a 

Eerson  convicted  of  a  felony  ought  not  to  be  admitted  to 
ail  pending  an  appeal.  If  the  practice  were  otherwise,  it 
would  result  that  no  person,  however  guilty,  if  he  had 
wealth  or  friends,  could  be  punished  at  all. 
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What  is  meant  by  **  circumstances  of  an  extraordinary 
character  "  occurring  after  conviction  was  inquired  by  counsel 
at  the  argument.  Obviously  this  question  cannot  be  fullj 
or  satisfactorily  answered  by  mere  £[nticipation  of  possibili- 
ties. It  might  be  that  after  conviction  of  a  felonious  homi- 
cide the  supposed  deceased  was  produced  and  seen  to  be 
alive;  or  it  might  be  discovered  that  property,  the  subject  of 
a  supposed  larceny,  had  all  the  time  been  in  the  possession 
of  its  owner,  and  overlooked  by  his  mistake.  A  variety  of 
illustrations  might  be  suggested  of  circumstances  distin- 
guishing a  particular  case  from  the  general  mass  of  other 
criminal  cases,  and  appealing  more  or  less  strongly  to  the 
discretion  of  the  Court  to  admit  the  prisoner  to  bail,  even 
after  conviction. 

It  is  not  pretented  that  any  circumstances  of  an  extraordi- 
nary character  affecting  the  condition  of  the  petitioners  here 
have  occurred  since  their  conviction.  None  are  asserted  in 
the  petition  for  the  writ,  nor  were  any  such  proven  at  the 
hearing.  The  circumstance  suggested  at  bar  that  some  of 
the  jurors  had,  since  the  trial,  stated  that  they  had  become 
satisfied  that  they  committed  a  mistake  in  rendering  their 
verdict  against  the  accused  is,  of  course,  not  entitled  to  the 
slightest  attention. 

I  have  looked,  too,  somewhat  into  the  record  brought  here 
upon  appeal  by  the  petitioners.  The  case  upon  appeal  has 
not  been  submitted  for  decision,  and  it  is  not  necessarv — 
perhaps  not  proper — in  view  of  the  argument  hereafter  to  be 
had,  toat  I  should  indicate  my  views  in  eodenm  upon  the  par- 
ticular points  made  in  the  discussion  had  before  n^e.  It  is 
sufficient  to  say  that  I  discover  nothing  in  the  record  which 
would  justify  me  in  acceding  to  the  petition. 

The  application  is  therefore  refused,  and  the  petitioners 
remanded.     So  ordered. 


[Filed  December  23,  1879.] 

[No.  5713.1 
PATRICK  DOWD  vs.  JEREMIAH  CLARKE. 

liKASB  WITH  Privileok  OF  PuRCHASiNO.     Constxaction  of  agreement  in  leaM 
as  to  the  payment  of  interest. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  San  Francisco. 

The  first  opinion  in  this  case  was  rendered  at  the  January 
Term,  1878,  and  is  published  in  the  Journal,  Vol,  I,  p.  92. 

D.  W.  DdmaVy  for  appellant. 

WiUiums  &  Thornton,  for  respondent. 
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By  the  Court: 

The  opinion  heretofore  rendered  will  remain  as  the  opinion 
of  the  Court  upon  the  points  therein  decided,  the  rehearing 
having  been  limited  to  \he  question  reserved  in  the  opinion — 
the  question  of  interest. 

The  defendant  is  entitled,  in  our  opinion,  to  interest  upon 
the  price  to  be  paid  for  the  land — $6,000 — from  the  date  of 
the  lease  at  the  rate  of  one  per  cent,  per  month,  the  amount 
of  the  payments  of  rent  to  be  deducted  from  the  interest 
{Pry  on  Spec.  Per/,  sec.  919),  and  also  to  interest  at  the  legal 
rates  upon  the  several  sums  that  the  defendant  may  have 
paid  for  taxes  levied  upon  the  land  since  the  date  of  the  lease. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial.     Remittitur  forthwith. 


[Filed  December  30,  1879.] 

[No.  6166.] 
THE  PEOPLE  vs.  GEORGE  A.  THOMASON. 

Absessmkhtb  upon  Miobatoby  Stock.    The  case  of  People  vs.   Shippee  (53 
Cal.  675),  affirmed. 

Appeal  from  the  District  Court  of  the  Sixteenth  Judicial 
District,  Mono  County. 

The  facts  in  this  case  are  similar  to  those  in  The  People 
vs.  ShippeejM  Cal.  675).  '      .  • 

Geo,  W.  ochelly  for  appellant. 

T.  JV,  IV.  Davis  and  Gf.  N.  Whitman,  for  respondent. 

By  THjfi  CouKT: 

•  The  demurrer  to  the  complaint  ought  to  have  been  sus- 
tained. The  complaint  does  not  aver  that  at  the  time  of  the 
assessment  or  afterwards,  the  Assessor  demanded  of  the  de- 
fendant  the  statement  required  by  the  first  section  of  the  Act 
of  March,  1874  (Statutes  1873-4,  p.  376).  Unless  such  de- 
mand was  made,  the  defendant  was  not  in  default,  w^hether 
he  had  then  determined  to  remove  the  sheep  to  another 
county  or  subsequently  decided  on  such  removal.  (People 
vs.  Snippee,  53  Cal.  675.) 

Judgment  reversed  and  cause  remanded,  with  an  order  to 
the  Court  below  to  sustain  the  demurrer  to  the  complaint. 
Remittitur  forthwith. 

Note.  Five  other  cases — No.  6168,  People  vs.  Barnsey; 
No.  6167,  People  vs.  Delaney;  No.  6169,  People  vs.  Ferry; 
No.  6164,  People  vs.  Dickenson;  and  No.  6165,  People  vs. 
McKinney — were  decided  in  the  same  way  upon  the  authority 
of  the  People  vs.  Shippee,  supra* 
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[The  Law  Journal  has  telephonic  connection  with  all  portions 
of  the  city.  Our  patrons  are  cordially  invited  to  call  at  the 
office,  No.  511  Montgomer}'  Street,  and  send  any  information  or 
directions  desired.  We  have  connection  with  the  New  Citv  Hall, 
and  will  have  any  message  intrusted  to  us  delivered  to  any  part 
of  the  Hall.     Please  communicate  to  us  any  orders  concerning 

Jour   briefs   and   transcripts,    or   any  matters   relating   to   the 
ODRNAL.     The  telephone  used  by  us  is  the  *'  Bell."] 


Current  Topics. 

The  delay  of  the  Legislature  to  pass  necessaiy  laws  rela- 
tive to  the  drawing  of  jurors  is  a  cause  of  serious  embar- 
rassment to  parties  whose  cases  have  been  long  pending  in 
our  courts.  No  case  in  which  a  jury  is  desired  can  be  tried 
until  some  legislation  is  had,  and  the  number  of  such  cases 
is  very  great.  This  is  all  that  is  needed  to  enable  the  courts 
to  go  on  with  business  as  before  the  new  Constitution.  It  is 
a  simple  matter.  A  short  bill  containing  the  few  necessary 
sections  could  be  drafted  and  passed  in  a  few  days,  even  un- 
der the  rule  requiring  three  full  readings.  We  desire  to  call 
the  attention  of  the  members  of  the  Legislature  to  this  sub- 
ject, with  a  view  to  urging  immediate  action.  In  passing 
such  a  law,  however,  the  greatest  care  should  be  taken  to 
protect  the  public  from  the  curse  of  the  professional  jury- 
man. The  matter  cannot  safely  be  left  to  the  Supervisors, 
or  the  Sheriff,  or  to  an  elisor  appointed  by  the  court.  A 
selected  list  of  jurors  should  be  provided  for,  to  serve  a 
stated  time.  In  this  way  only  can  a  litigant  be  protected 
from  a  packed  jury,  or  feel  that  he  has  had  a  fair  trial  by  his 
peers. 


A  REVIEW  of  the  recent  decisions  of  the  Supreme  Court  of 
the  United  States  affecting  the  Central  Pacific  and  Union 
Pacific  railroads,  by  Delos  Lake,  Esq.,  is  printed  as  a  sup- 
plement to  this  number  of  the  Journal,  and  we  commend  it 
to  the  careful  attention  of  our  readers. 


492  The  Pacific  Coast  Law  Journal. 


Supreme  Court  of  California. 

[Filed  December  24,  1879.1 

[No,  10,462.] 
Ex  PARTE  DUNCAN. 

Bail.  An  application  for  the  reduction  of  bail  will  not  be  heard  by  the 
Supreme  Court  when  it  appears  that  another  application  is  pending  in 
another  coort. 

Application  to  Chief  Justice  Wallace  for  a  reduction  of 
bail. 

Wallace,  C.  J. : 

It  appearing  that  there  is  another  application  by  the  pris- 
oner for  a  reduction  of  bail  pending  and  undetermined  in  the 
City  Criminal  Court,  and  that  such  application  was  pending 
there  when  the  writ  of  habeas  corpus  was  applied  for  here, 
the  writ  here  is  dismissed  without  prejudice. 

Writ  dismissed,  and  petitioner  remanded. 


(Tiled  December  27, 1879.] 

[No.  6808.] 
GEOEGE  L.  BEVEBIDGE  vs.  JAMES  M.  LIVINGSTON. 

Stbbbt  Contbactb  in  San  Fbakcisoo.  The  Board  of  SuperviaorB  of  San 
Franeisoo  have  no  power  to  extend  the  time  for  completing  the  work 
after  the'  expiration  of  the  time  prescribed  in  the  contract. 

Appeal  from  the  District  Court  of  the  Nineteenth  Judicial 
District,  San  Francisco. 
The  defendant  had  judgment,  and  the  plaintiff  appealed. 

Perkins  &  Carneal,  for  appellant. 
OrecUhoiise  &  Blanding,  for  the  respondent. 

By  the  Court  : 

This  is  an  action  brought  on  a  street  assessment,  for  work 
done  in  San  Francisco.     . 

The  time  prescribed  in  the  contract  expired  on  the  12th 
of  September,  1877.  On  the  17th  of  December,  1877,  the 
Board  of  Srpervisors  attempted  to  authorize  the  Superintend- 
ent of  Streets  to  grant  an  extension  of  time  to  complete  the 
work,  which  extension  was  granted  by  said  Superintendent 
on  the  21st  of  December,  1877. 

We  are  of  the  opinion  that  the  Board  of  Supervisors  had 
no  power  under  the  present  law  (Stats.  1871-72,  p.  808)  to 
extend  the  time  for  the  completion  of  street  work  after  the 
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expiration  of  the  time  prescribed  in  the  contract.  The  lan- 
guage of  the  law  is:  **But  should  the  said  contractor  or  the 
property  owners  fail  to  prosecute  the  same  diligently  or 
continuously  in  the  judgment  of  said  Superintendent  of  Public 
Streets,  Highways,  and  Squares,  or  to  complete  it  within  the 
time  prescribed  in  the  contract,  or  within  such  extended 
time,  then  it  shall  be  the  duty  of  said  Superintendent  of  Pub- 
lic Streets,  Highways,  and  Squares  to  report  the  same  to  the 
Board  of  Supervisors,  who  shall,  loithout  further  petition  on 
behalf  of  the  property  owners,  order  the  Clerk  of  the  Board 
of  Supervisors  to  advertise  for  bids,  as  in  the  first  instance^ 
and  relet  the  contract  in  the  manner  het'einbefore provided," 

It  may  be  admitted  that  the  Superintendent,  with  the  con- 
sent of  the  Board  of  Supervisors,  may  extend  the  time  fixed 
by  the  terms  of  the  contract,  provided  such  extension  be 
made  prior  to  the  expiration  of  the  contract  time.  But  it  is 
plain  that  immediately  upon  the  expiration  of  the  contract 
time,  or  of  the  time  thus  extended,  the  obligation  is  imposed 
upon  the  Superintendent  of  Public  Streets  to  report  the  de- 
linquency of  the  contractor  to  the  Board;  and  on  the  Board, 
upon  such  report  being  received,  a  like  obligation  to  adver- 
tise and  relet  the  contract.  To  hold  that  either  the  Board  of 
Supervisors  or  the  Superintendent  of  Public  Streets  may  ex- 
tend the  time  for  completing  the  work  after  the  expiration  of 
the  contract  time,  or  of  the  time  as  extended  by  order  before 
the  expiration  of  the  contract  time,  would  be  to  relieve  the 
Board  and  the  Superintendent  of  the  obligation  imposed 
upon  them  by  the  statute,  and  the  contractor  from  the  con- 
sequences of  his  delinquency. 

In  opposition  to  this  view,  Taylor  vs.  Palmer  (31  Cal.  246) 
is  cited  by  respondent's  counsel.  That  case,  so  far  as  this 
point  is  concerned,  is  commented  upon  and  doubted  in  Tur- 
ney  vs.  Doherty  (July  term,  1879),  and  we  are  not  inclined  to 
be  controlled  by  the  authority  of  the  former  further  than  as 
it  construes  the  exact  language  of  the  statute  of  1863,  under 
which  it  was  decided. 

The  act  last  cited  directed  the  Superintendent  to  report 
the  delinquency  to  the  Board  of  Supervisors,  who  had  the 
discretion  thereupon  to  relet  the  unfinished  portion  of  the 
work.  But  the  language  of  the  6th  section  of  the  Act  of 
1872,  above  cited,  seems  by  its  terms  intended  explicitly 
to  exclude  the  exercise  by  ihe  Board  or  Superintendent  of 
any  power  to  extend  the  time  for  the  completion  of  the  work 
after  the  expiration  of  the  contract  time,  or  of  the  extension 
ordered  during  the  running  of  the  contract  time.  Whatever 
the  meaning  of  the  former  statute,  it  is  plain  that  the  law  of 
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1872  is  to  be  construed  as  maiidatorv,  and  as  leaving  no  dis- 
cretion in  the  Superintendent  at  the  expiration  of  the  con- 
tract time,  or  of  the  time  as  extended  prior  to  the  expiration 
of  the  contract  time.  Nor  is  the  result  changed  by  the  pro- 
vision that  "in  all  cases"  v^here  the  Superintendent,  under 
the  direction  of  the  Supervisors,  has  extended  the  time  for 
the  performance  of  contracts,  "the  same  shall  be  held  to 
have  been  legally  extended."  This  provision  contains  no 
grant  of  power  to  the  Superintendent  or  Supervisors,  but 
only  declares  the  legal  eflfect  of  the  employment  of  power 
previously  granted. 

Judgment  reversed  and  cause  remanded,  with  directions 
to  overrule  the  demurrer  to  the  answer.  Bemittitur  forth- 
with. 

In  Bank. 


[Filed  January  28,  1880.] 
[No.  10,381.]    . 

THE  PEOPLE  vs.  AH  YUTE. 

HsABSAT  Testtmont.  In  the  trial  of  a  defendant  for  murder,  the  testimony 
of  the  officer  who  arrented  him  that  at  the  time  of  the  arrest  and  at 
the  place  where  the  dead  body  of  the  deceased  wah  lying  a  woman 
said  the  defendant  did  the  killing,  as  also  the  testimony  of  snch 
officer  that  certain  persons  had  identified  the  defendant  at  the  jail  soon 
after  thf*  arrest  as  the  gnilty  party,  without  showing  the  conduct  of  the 
defendant  when  so  accused,  is  hearsay  and  inadmissible. 

Appeal  from  the  District  Court  of  the  Fourth  District, 
San  Francisco. 

The  defendant  having  been  convicted  of  murder  and  denied 
a  new  trial,  appealed. 

T,  V.  O'Brien  and  L,  H,  Van  Shaik,  for  appellant. 

AHorvey-Genei'al  Hart,  for  the  respondents. 

By  the  Coui*t,  Boss  J. : 

Houghtailing,  the  police  officer  who  arrested  the  defend- 
ant, took  him  on  the  day  of  the  homicide  to  the  place  where 
the  body  of  the  deceased  was  lying,  and  where  they  met  Ah 
Heong,  a  Chinese  woman,  and  he  (Houghtailing)  was  asked 
by  the  prosecution  what  she  said  in  the  presence  of  the 
defendant.  Defendant  objected  to  the  question  on  the  ground 
that  it  was  incompetent  and  sought  to  elicit  hearsay  testi- 
mony. The  objection  being  overruled,  the  witness  answered : 
''She  said  this  (the  defendant)  is  the  man  who  shot  and 
killed  him." 

The  prosecution  did  not  show,  or  attempt  to  show,  the 
conduct  of  the  defendant  when  thus  accused,  and  thereupon 
counsel  for  defendant  moved  the  Court  to  strike  out  the 
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answer  of  the  witness  upon  the  grounds  stated  in  the  objec- 
tion to  the  question.  The  motion  was  denied,  and  the  defend- 
ant reserved  an  exception. 

After  the  interview  above  alluded  to,  the  defendant  was 
placed  in  jail,  and  the  officer  then  took  a  Chinese  woman 
and  four  Chinamen,  together  with  a  Chinese  interpreter,  to 
the  jail,  **for  the  purpose  of  identifying  the  defendant  as 
the  man  who  did  the  Killing  ; "  and  the  prosecution,  under 
objection  and  exception  on  the  part  of  tne  defendant,  was 
permitted  to  prove  by  the  officer  that  he  first  took  the  Chi- 
nese woman  in  to  see  the  defendant,  and  that  **  she  went  up 
to  him  and  identified  him.*'  The  woman  testified  that  in 
response  to  this,  the  defendant  said  to  her,  **  Mother,  I  hope 
you  won't  prosecute  me  ;  "  and  the  interpreter  testified  that 
defendant  said  to  the  woman,  ''Mamma,  don't  say  it  was  I 
killed  him."  .  /    . 

The  officer,  under  like  objection  and  exception,  was  fur- 
ther permitted  to  testify  that,  after  this  interview  with  the 
woman,  he  took  the  four  Chinamen  in  to  see  the  defendant, 
and  told  them,  through  the  interpreter,  to  go  and  put  their 
hands  on  the  man,  if  they  knew  him,  who  did  the  shooting  ; 
and  that  three  of  the  four  identified  the  defendant,  and  went 
up  and  put  their  hands  on  him.  In  response  to  a  question 
by  the  Court  as  to  whether  the  defendant  said  anything  at 
that  time,  the  officer  answered:  ''  Whatever  he  said,  he  said 
in  very  low  tone  ;  he  told  me  once  it  was  not  him  that  done 
it ;  but  mostly  all  of  his  conversation  to  the  Chinamen  was 
in  Chinese,  which  I  do  not  understand." 

The  prosecution  did  not  prove,  or  attempt  to  prove,  what 
it  w^as  the  defendant  said  when  thus  accused  by  the  China- 
men, and  counsel  for  the  defendant  thereupon  moved  the 
Coai-t  to  strike  out  the  testimony  of  the  officer  as  to  the 
identification  of  defendant  by  the  Chinamen  on  the  ground 
that  it  was  hearsay  and  incompetent ;  which  motion  the  Court 
denied,  and  the  defendant  excepted. 

The  testimony  of  the  officer  as  to  the  statements  of  the 
woman,  made  in  defendant's  presence,  where  the  body  of 
the  deceased  was  lying,  and  his  testimony  as  to  the  identifi- 
cation of  defendant  by  the  three  Chinamen  in  the  jail,  stand- 
ing as  it  does  without  any  proof  whatever  as  to  tne  conduct 
of  the  defendant  in  response  to  those  accusations,  is,  we 
think,  clearly  hearsay  and  inadmissible.  There  is  nothing 
in  People  vs.  McCreay  32  Cal.  98,  or  in  People  vs.  Estrada, 
49  Cal.  171,  nor  in  any  of  the  cases  there  referred  to,  in  con- 
flict with  this  view.  In  all  of  those  cases  the  prosecution 
was  allowed  to  prove  statements  of  third  parties  made  in  the 
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presence  of  the  defendant,  together  ivith  defendanCs  stcUements 
and  conduct  in  respwise  thereto.  The  conduct  of  the  defendant  is 
the  gist  of  the  inquiry,  and  is  the  only  matter  to  be  consid- 
ered and  weighed  by  the  jury.  The  statements  of  third  per- 
sons are  admitted  only  as  preliminary  to  the  inquiry  and  for 
the  purpose  of  showing  his  conduct.  Thus  in  People  vs. 
Estrada,  supra,  it  is  said  :  '*  The  statement  of  Cotta  was  not 
offered  to  prove  of  itself  the  circumstances  narrated  by  him. 
It  was  evidence  against  the  defendant  only  to  tiie  extent  it  toas 
admitted  by  the  defendant  to  be  correct,  his  acquiesence  being 
indicated  by  his  express  assent,  by  his  silence,  or  by 
acts  or  by  conduct  on  his  part  which  could  be  fairly  con- 
strued as  an  assent."  (See  also,  Roscoe's  Criminal  Evtdenjce, 
p.  52  ;  1  Greenkaf's  Ev.,  sees.  197,  215;  Joy  on  Confession,  77.) 

Iq  the  case  at  bar  the  prosecution,  as  we  have  seen,  was 
permitted  to  introduce  statements  of  third  persons,  made  in 
defendant's  presence,  to  the  effect  that  he  was  the  guilty 
party,  and  there  to  stop,  without  any  proof  whatever  of  the 
only  matter  that  could  properly  be  considered  by  the  jury — 
namely,  the  conduct  of  defendant  when  so  accused.  .  Such 
testimony  was  purely  hearsay,  and  should  have  been  stricken 
out  on  defendant's  motion. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial.     Remittur  forthwith. 

(Mr.  Justice  McKee  expressed  no  opinion.) 

In  Bank. 


[Filed 'January  30,  1880.] 
[No.  10,474.1 
Ex  parte  WM.  FENNESSY,  on  Habeas  Corpus. 

Spksdt  Tbial.  An  application  by  a  prisoner  for  discharge  on  the  ground 
that  be  has  not  bad  a  speedy  trial  as  provided  in  the  Penal  Code,  i 
1382,  mnt>t  first  be  made  in  the  trial  conrt. 

Original  application  for  habeas  corpus, 
M,  J,  Sullivan,  for  the  prisoner. 
No  appearance  in  opposition. 

By  the  Court,  Boss,  J. : 

It  appears  from  the  record  that  William  Fennessy,  after 
examination  before  a  magistrate  of  the  city  and  county  of 
San  Francisco,  was,  on  the  25th  day  of  October,  1879,  com- 
mitted to  the  custody  of  the  Sheriff,  to  answer  the  charge 
of  robbery.  At  the  time  of  the  commitment,  a  grand  jury 
was  in  session  in  and  for  said  city  and  county,  and  so  re- 
mained for  the  period  of  six  days  thereafter^  but  Fennessy 's 
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ease  was  not  examined  by  it.  The  next  regular  term  of 
the  County  Court  of  the  City  and  County  jof  San  Francisco 
commenced  on  the  first  Monday  of  November,  1879,  and  at 
that  term  no  grand  jury  was  impaneled;  nor  has  one  been 
impaneled  at  any  time  since,  and  no  indictment  has  been 
or  could  have  been  presented  against  him. 

It  is  claimed  on  behalf  of  the  prisoner  that  by  reason  of 
these  facts  he  has  been,  and  is,  deprived  of  a  speedy  trial, 
to  which  he  is  entitled,  and  that  in  consequence  of  this  he 
has  a  right  to  his  discharge  on  habeas  corpus. 

It  is  a  sufficient  answer  to  this  to  say  that  no  application 
appears  to  have  been  made  to  the  court  in  whicn  the  pro- 
secution is  pending  for  its  dismissal.  Section  1382  of  the 
Penal  Code  provides  as  follows : 

"The  Court,  unless  good  cause  to  the  contrary  is  shown, 
must  order  the  prosecution  or  indictment  dismissed  in  the 
following  cases:  '  1.  When  a  person  has  been  held  to  answer 
for  a  public  offense,  if  an  indictment  is  not  found  against 
him  at  the  next  term  of  the  Court  at  which  he  is  held  to 
answer.  2.  If  a  defendant,  whose  trial  has  not  been  post- 
poned upon  his  application,  is  not  brought  to  trial  at  the 
next  term  of  the  Court  in  which  the  indictment  is  triable, 
after  it  is  found." 

It  is  manifest  that  the  prisoner  must  first  resort  to  the 
Court  where  the  prosecution  against  him  is  pending.  When 
he  shall  do  so,  that  Court  will  determine  whether  **  good 
cause"  exists  for  his  detention;  otherwise  it  will  permit  him 
to  depart. 

Writ  dismissed,  and  prisoner  remanded  to  the  custody  of 
the  Sheriff. 

(Mr.  Justice  Thornton  did  not  express  any  opinion.) 


In  Bank. 

[Filed  January  28,  1880-1 

[No.  10,361.1 

Ex  PARTE  FEASER,  on  Habeas  Corpus. 

BsouLATiNo  THK  PRACTICE  OF  Medicinb.  The  Act  of  April  3,  1876,  *'To 
regulate  the  practice  of  medicine,"  as  amended  in  1878,  conferring  the 
exclnsiTe  power  to  appoint  Boards  of  Examiners  upon  three  medical 
societies  therein  desii^iated  is  not  repugnant  to  that  section  of  the  old 
Constitution  which  provides  that  **  Corporations  may  be  formed  under 
general  laws,  but  shull  not  be  created  by  special  act." 

Original  application  for  habeas  corpus. 

J,  B,  Shurpstein  and  Chas,  E.  Travers,  for  petitioner. 

JU.  P.  WigghiSy  contra. 
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By  the  Court,  McKinbtry,  J. : 

It  is  argued  by  counsel  for  petitioner  that  the  Act  of  April 
3,  1876,  **  To  regulate  the  practice  of  medicine,"  as  amended 
in  1878  (Laws  lo77-8,  page  918),  is  void,  because  a  violation 
of  the  provisions  of  the  late  Constitution:  ** Corporations 
may  be  formed  under  general  laws,  but  shall  not  be  created 
by  special  act." 

The  second  section  of  the  act  confers  the  exclusive  power 
to  appoint  Boards  of  Examiners  upon  three  medical  societies, 
and  prohibits  such  appointment  by  any  other  corporation, 
society,  })erson  or  persons.  The  eighth  section  of  the  amend- 
atory act  makes  it  a  misdemeanor  for  any  person  (except  an 
appointee  of  one  of  tlie  three  societies  named)  to  sign,  seal, 
or  issue  a  certificate  purporting  to  authorize  the  practice  of 
medicine. 

It  is  claimed  by  petitioner  that  the  power  to  appoint  is  a 
franchise  which  the  act  attempts  to  confer  upon  the  three 
named  incorporations,  and  which  is  not  enjoyed  by  other 
medical  societies  incor\>orated  under  the  general  laws ;  that 
the  act  is,  therefore,  violative  of  the  provision  of  the  Consti- 
tution above  recited,  as  the  same  was  construed  in  San  JFran- 
CISCO  vs.  Spring  Valley  Water  Warlcs,  48  Cal.  493. 

I.  We  shall  assume  that  the  State,  in  the  exercise  of  the 
police  power,  may  provide  for  boards  authorized  to  examine 
persons  seeking  to  oe  admitted  to  practice  medicine,  to  be 
appointed  by  any  citizen  or  citizens  named. 

There  is  nothing  in  the  language  of  the  law  to  indicate 
that  it  was  the  purpose  to  confer  the  power  of  appointment 
upon  the  particular  corporaliojis.  If  it  should  be  made  to 
appear  that  the  societies  named  had  never  been  incorporated, 
the  power  of  appointment  would  still  remain  to  be  employed 
by  the  societiesy  or  aggregations  of  individuals  who  had 
adopted  the  society  natnes  mentioned  in  the  act.  The  as- 
sumption of  the  power  by  these  individuals  or  societies 
would  be  the  assumption  oi  a  public  duty,  and  the  perform- 
ance of  the  duty  simply  would  not  be  profitable  or  beneficial 
to  them  as  societies,  nor — should  they  happen  to  be  incor- 
porated— as  private  corporations.  The  second  section  of  the 
act  confers  the  power  of  appointing  Boards  of  Examiners 
upon  the  three  named  societies,  which  are  said  to  be  * 'exist- 
ing corporations 4"  but,  as  we  have  seen,  this  designation 
does  not  oblige  us  to  declare  that  it  was  intended  to  confer 
the  power  of  appointment  on  the  three  societies  as  corpor- 
ations. The  words  "existing  corporations"  may  be  treated 
as  merely  *  *  descriptio  porsmmrum, " 
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II.  We  need  not  inquire  whether  certain  other  portions  of 
the  act  are  unconstitutional.  This  may  be  assumed  without 
being  decided. 

The  portions  of  the  act  thus  assumed,  to  be  invalid  are  not 
80  connected  with  the  rest  as  to  render  invalid  any  other 
portion. 

The  title  of  the  act  suflSciently  indicates  its  main  purpose 
and  design.  Its  general  framework  shows  that  it  was  intend- 
ed to  require  of  those  alone  authorized  to  practice  the  pro- 
fession, that  knowledge  of  pathology,  anatomy,  and  physiol- 
ogy recognized  as  necessary  by  every  school  of  the  science 
of  medicine.  The  portions  of  the  act  assumed  to  be  uncon- 
stitutional are  not  inseparably  connected  with,  nor  do  they 
necessarily  depend  upon,  other  portions  of  the  same  act.  It 
is  well  settled  that  if  a  provision,  which  is  not  obnoxious  to  ob- 
jection, is  found  even  m  the  same  section  with  another  which 
IS  repugnant  to  the  Constitution,  the  one  in  itself  valid  and 
complete  must  be  sustained,  unless  the  two  are  so  united  as 
that  it  must  be  presumed  the  Legislature  would  not  have 
adopted  the  one  without  the  other.  (People  vs.  Nally^  49 
Cal.  482;  Robinson  vs.  Bidtcell,  22  Cal.  379;  Com.  vs. 
Huk'himjs,  5  Gray,  485.)  The  parts  of  the  statute  assumed 
to  be  unconstitutional,  and  those  portions  of  it  to  which  no 
such  objection  can  be  taken  are  wholly  independent  of  each 
other,  and  the  latter  may  be  maintained  and  carried  into  effect 
without  reference  to  the  former.  In  such  cases  the  portions 
which  are  constitutional  are  not  affected  by  the  portions 
which  are  not  invalid.  ( Wo/n-en  vs.  Mii/or  of  Charlestotvn, 
2  Gray,  98  ;  French  vs.  Thschemaker,  24  Cal.  548.) 

Our  conclusion  is  that  by  conferring  the  authority  and  im- 
posing the  duty  of  appointing  boards  of  examiners  on  the 
three  societies  named  in  the  act,  and  prohibiting  the  issuing 
of  certificates  by  others  than  the  appointees  of  such  societies, 
the  Legislature  did  not  exceed  the  limitation  of  its  powers 
contained  in  the  provision  above  quoted  ;  and  that  it  is  un- 
necessary herein  to  express  any  opinion  as  to  the  other  por- 
tions of  the  law,  since,  even  if  it  be  assumed  that  such  other 
portions  are  unconstitutional,  the  remaining  parts  are  stated 
independently,  and  of  themselves  contain  a  complete  scheme 
for  tne  examination  of  diplomas  and  applicants,  and  for  the 

Erohibition  of  certificates  by  others  than  those  empowered 
y  the  act  to  issue  them. 

The  petitioner  must  be  remanded.     So  ordered. 
(Sharpstein,  J.,  being  disqualified,  took  no  part  in  the  de- 
cision of  this  case.     McEee,  J.,  expressed  no  opinion). 
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In  Bank. 


[Filed  January  28,  1880.] 

fNo.  10,463.] 

THE  PEOPLE  vs.  F.  A.  SPKAGlTE. 

Appbalable  Obdsb.  An  order  directing  that  a  judgment  of  death  be  exe- 
cuted upon  a  defendant  is  one  '*  affecting  the  substantial  rights  of  the 
party  "  within  the  meaning  of  the  Penal  Code,  $  1237,  sub.  3. 

BioHT  OF  Defendant  to  be  in  Coubt.  A  defendant  convicted  of  murder  has 
a  right,  under  $1227  of  the  Penal  Code,  to  be  present  in  court  when 
the  order  for  the  execution  is  made,  and  the  courts  have  no  power  to 
deprive  him  of  it. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, V  entura  County. 

Creed  Raymond  and  J.  M.  Brooks^  for  the  appellant. 
Attomey-GeYiet^al  Harty  for  the  respondent. 

By  the  Court,  Ross,  J. : 

The  prisoner  was  indicted  for  murder,  and  was  afterwards 
tried  and  convicted  of  murder  in  the  first  degree,  and  ad- 
judged to  suffer  death.  A  warrant  of  execution  was  there- 
after signed  by  the  Judge,  attested  by  the  clerk,  and  deliv- 
ered to  the  Sheriff,  pursuant  to  section  1217  of  the  Penal 
Code,  appointing  the  27th  day  of  September,  1878,  as  the 
day  on  which  the  judgment  should  be  executed.  An  appeal 
was  taken  to  this  Court  from  the  judgment  of  conviction, 
upon  the  hearing  of  which  the  judgment  was  affirmed,  and 
the  Court  below  directed  to  fix  a  day  for  its  execution.  The 
remittitur  was  duly  issued  and  was  filed  in  the  Court  below 
prior  to  the  ith  day  of  November,  1879.  The  District  Court 
on  the  day  last  named,  in  the  absence  of  the  defendant,  who 
was  at  tne  time  in  the  jail  of  the  county,  made  an  order  di- 
recting that  the  judgment  of  death  be  executed  on  the  5th 
day  of  December,  1879.  From  this  order  the  defendant 
prosecutes  this  appeal,  and  the  execution  has  been  stayed 
pending  the  appeal.  The  ground  of  the  appeal  is  that  the 
Court  erred  in  making  the  order  in  the  absence  of  the  de- 
fendant. 

It  was  claimed  at  the  argument  on  the  part  of  the  people 
that  the  order  is  not  an  appealable  one;  but  we  think  there  is 
no  doubt  that  it  is.  Section  1237  of  the  Penal  Code  provides 
that  **  An  appeal  may  be  taken  by  the  defendant:  1.  From 
a  final  judgment  of  conviction.  2.  From  an  order  denying  a 
motion  for  a  new  trial.  3.  From  any  order  made  after  judg- 
ment, affecting  the  substantial  rights  of  the  party." 
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The  order  in  qaestion  clearly  conaes  within  the  third  sub- 
division of  this  section.  Section  1227  of  the  Penal  Code  is 
OS  follows : 

'*  If  for  any  reason  a  judgment  of  death  has  not  been  exe- 
cuted, and  it  remains  in  force,  the  Court  in  which  the  con- 
viction  was  liad,  on  the  application  of  the  District  Attorney, 
must  onler  the  defendant  to  be  brought  before  it,  or,  if  he  ia 
at  large,  a  wanant  for  his  apprehension  may  be  issued. 
Upon  the  defendant  being  brought  before  the  Court,  it  must 
inquire  into  the  facts,  and  if  no  legal  reasons  exist  against 
the  execution  of  the  judgment,  must  make  an  order  that  the 
Sheriff  execute  the  judgment  at  a  specified  time.  The  Sheriff 
must  execute  the  judgment  accordingly.'* 

In  our  opinion,  Uiis  section  of  the  statute  does  not  admit 
of  construction.  The  language  is  plain  and  unambi^ous, 
and  the  case  before  us  clearly  comes  within  its  provisions. 
By  its  terms  the  Legislature  has  conferred  upon  the  de- 
fendant the  right  to  be  present  in  court  when  the  order  fop 
his  execution  is  made,  and  the  courts  have  no  power  to 
deprive  him  of  it. 

Order  reversed  and  cause  remanded,  with  directions  to 
the  Court  below  to  proceed  in  the  case  in  accordance  with 
law.    Bemittitur  forthwith. 

(Mr.  Justice  McKee  expressed  no  opinion.) 

Department  No.  2. 


[Filed  January  29,  1880.] 

[No.  5581.] 

A.  FORBES  vs.  M.  J.  McDONALD  et  al. 

Tbustef — Illegal  Considfbation  .  If  the  whole  or  a  part  of  the  coasideration 
of  a  contract  be  that  the  travtee  of  a  corporation  reaign  his  tmst,  it  ia 
illegal  because  contra  bonos  morat. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  San  Francisco. 

H.  E.  Uighton,  far  appellant. 
Delos  Lake,  for  respondent. 

By  the  Court,  Myrick,  J. : 

Pet^r  Owens  was  indebted  to  A.  Forbes  by  reason  of  trans- 
sactions  in  the  stock  of  the  Maho&^any  Gold  and  Silver  Min- 
ing Company,  in  the  sum  of  $2,10^.50,  for  which  Forbes  held 
150  shares  of  the  stock  as  collateral,  then  worth  about  $1,200« 
ForbcH  was  a  trustee  of  the  company.  The  management  of 
the  company  was  not  harmonious,  two  trustees  having  view^ 
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opposed  to  the  other  two,  Forbes  being  the  fifth.  The  de- 
fendants, McDonald  and  T.  J.  Owens,  who  were  dealing  in 
stock  of  the  corporation,  desired  to  have  Forbes  resign  as 
trustee,  that  they  might  have  some  friend  put  in  his  place, 
and  Forbes  wanted  payment  of  his  indebtedness  from  !Peter 
Owens  secured.  So  it  was  agreed  that  the  defendants, 
McDonald  and  T.  J.  Owens,  should  give  their  promissory 
note  for  the  amount  of  Peter  Owen's  indebtedness,  payable 
at  six  months,  interest  at  H  per  cent,  per  month,  and  Forbes 
should  resign  and  aid  them  in  electing  a  successor.  The 
note  was  made  payable  to  the  plaintiffs,  in  which  firm  A. 
Forbes  was  a  partner. 

The  note  not  having  been  paid,  the  plaintiffs  brought  suit, 
the  defense  of  want  of  and  illegality  of  consideration  was 
interposed,  and  the  case  was  heard  Dy  a  jury.  The  Court 
below  instructed  the  jury,  in  substance,  among  other  things, 
that  if  any  part  of  the  consideration  for  the  giving  of  the 
note  was  the  resignation  by  Forbes  of  his  oflSce  as  trustee  of 
the  corporation,  that  consideration  was  illegal  and  the  whole 
note  was  void,  and  plaintiffs  could  not  recover.  Notwith- 
standing this  instruction,  the  jury  rendered  a  verdict  for 
plaintiffs  for  the  full  amount  of  the  note  and  interest.  On 
motion  of  the  defendants  the  Court  below  granted  a  new 
trial,  and  from  this  order  this  appeal  is  prosecuted. 

It  is  not  necessary  to  cite  autliorities  to  show  that  a  con- 
tract is  void  if  a  portion  only  of  the  consideration  is  illegal. 
It  does  not  appear  to  us  to  be  at  all  doubtfid  that  if  the 
whole  or  a  part  of  the  consideration  be  that  a  trustee  resign 
his  trust,  the  consideration  is  illegal.  It  is  contra  bmios  mores. 
Trustees  of  corporations  owe  duties  to  others  besides  them- 
selves. They  have  been  placed  in  a  position  of  trust  by  the 
stockholders,  and  to  those  stockholders  they  must  be  faithful. 
It  is  a  violation  of  that  trust  for  them  to  be  bought  out  of 
office.  They  may  resign  when  they  please,  but  they  must 
tiot  make  profit  or  benefit  to  themselves  in  the  matter  of  such 
resignation. 

The  instructions  of  the  Court  below  were  correct;  the 
verdict  of  the  jury  was  contrary  to  the  instructions,  and  the 
Court  did  not  err  in  granting  a  new  trial. 

The  order  granting  a  new  ^ial  is  affirmed. 

Sharpstein,  J.,  concurring  specially: 
,  This  is  an  action  upon  a  promissory  note.  The  defendants 
in  their  answer  set  up  two  defenses.  First,  that  there  was  no 
consideration  for  the  making  of  the  note;  and  second,  that 
the  consideration  was  illegal.  The  evidence  upon  these  issues 
was  conflicting,  and  the  jury  returned  a  verdict  in  favor  of 
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the  plaintiffs.  The  defendants  moved  for  a  new  trial  on  the 
ground  that  the  evidence  was  insufficient  to  justify  the  ver- 
dict. The  motion  was  granted,  and  from  that  order  the 
plaintiffs  appealed. 

It  is  settled  by  a  long  series  of  decisions  that  this  Court 
will  not  disturb  an  order  granting  a  new  trial  on  the  ground 
of  insufficiency  of  evidence  to  justify  the  verdict,  where  the 
evidence  upon  a  material  issue  is  conflicting. 

I  concur  in  the  affirmance  of  the  order  granting  a  new 
trial. 

In  Bank. 


[Filed  January  13,  1880.  \ 

[No.  10,471.] 

Ex  PARTE  AH  FONG  CHI,  on  Habeas  Corpus. 

Bail  in  Caber  of  Fkix)NY.  A  party  charged  "with  felony  must,  in  order  to 
procare  bail,  apply  to  the  magistrate  by  whom  the  warrant  was  signed, 
or  some  magistrate  of  the  same  county. 

Original  application  to  be  admitted  to  bail. 

David  Lcniderback,  for  petitioner. 
No  appearance  contra. 

By  the  Court,  Thornton,  J. : 

The  prisoner  was  arrested  in  the  city  and  county  of  San 
Francisco  on  a  warrant  issued  by  a  justice  of  the  peace  of 
tlie  county  of  Sacramento,  upon  a  charge  of  grand  larceny, 
and  is  now  in  the  custody  of  the  arresting  officer,  whose  duty 
it  is  to  take  her  before  the  magistrate  who  issued  the  warrant, 
or  some  magistrate  of  the  same  county,  without  unnecessary 
delay. 

We  have  examined  the  clauses  of  the  Constitution  of  this 
State  (in  section  6,  Article  1,  and  section  4  of  Article  6),  and 
the  sections  of  the  Penal  Code  (sections  811,  818,  819,  821, 
822,  824,  931,  936,  949,  981,  982,  1268,  1271,  1273,  1490, 
1492,  1592),  referred  to  on  the  argument,  and  are  all  of 
opinion,  the  charge  being  a  felony,  that  in  order  to  procure 
bail  under  the  Constitution  and  statutes  referred  to,  the 
prisoner  should  be  taken  before  the  magistrate  by  whom  the 
warrant  was  issueid,  or  some  magistrate  of  the  county  of 
Sacramento.     (Penal  Code,  section  821). 

It  follows  from  the  above  that  the  application  to  this  court 
to  be  admitted  to  bail  must  be  denied,  and  the  prisoner  is 
remanded  to  the  custody  of  the  arresting  officer. 
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Department  No.  2. 


[Filed  February  2,  1880.] 

[No.  5389.1 

SACKETT  vs.  JOHNSON. 

Pbe-existino  iKDKBTKDNRfls  AS  A  CoNsiDKBATioN.  A  pre-existiug  indebted- 
neHS  of  the  iudorser  to  the  indorsee  conHtitiites  a  valaiible  considera- 
tion for  the  indoi-flenieut  nnd  transfer  of  a  negotiable  instmnient,  and 
this  rule  was  not  ch  inged  by  subdivision  28  of  section  14,  Civil  Code, 
as  oii^naliy  adopted.  That  claose  was  repealed  by  the  amendments 
of  1873-A. 

Appeal  from  the  District  Court  of  the  Nineteenth  Judi- 
cial District,  San  Francisco. 

The  defendant  had  jiid;^ment;  a  new  trial  was  granted,  and 
the  defendant  a])p3aled  from  the  order  granting  the  new  trial. 

i).  «/.  SitUiuan,  for  appellant. 
Daniel  Titus^  for  respondent. 

By  the  Court,  Sharpstein,  J. : 

This  is  an  action  of  an  indorsee  against  the  maker  of  a 
promissory  note.  The  defense  is  that  there  was  no  consid- 
eration for  the  making  or  for  the  indorsement  and  transfer  of 
the  note.  The  Court  found  that  there  was  no  eonsiileration 
for  the  execution  or  delivery  of  the  note.  But  further  found, 
•'That  on  th3  12th  day  of  July,  1874,  and  before  the  ma- 
turity of  said  note,  the  said  Bolinger  (the  payee)  indoi^ed 
and  delivered  said  note  to  the  phiiutifif  as  security  for  a  pre- 
existing debt  of  about  nineteen  hundred  dollars  due  from 
said  Bolinger  to  said  plaintiff." 

In  the  absence  of  any  finding  or  evidence  that  the  plaintiff 
had  notice  of  the  want  of  consideration  as  between  the 
maker  and  payee,  the  only  question  to  be  determined  is 
whether  the  plaintiff  in  good  faith,  in  the  ordinary  course  of 
business  and  for  value,  acquired  the  instrument  indorsed  to 
her.  In  other  words,  is  slie  an  indorsee  within  the  definition 
of  section  3123  of  the  Cisril  Code? 

It  is  urged  on  behalf  of  the  defendant  that  the  element  of 
value  for  the  indorsement  is  wanting,  and  that  the  tiansfer 
of  the  note  as  security  for  a  pre-existin^]:  indebtedness  of  the 
indorser  to  the  indoisee  does  not  fulfill  the  requirement  of 
the  law  in  respect  of  value.  In  this  State  that  cannot  be  re- 
garded as  an  open  qieation.  It  has  been  held  in  Pct>fne  vs. 
JSenalet/,  8  Cal.  26t);  lit^binsoii  vs.  Smith,  14  Cal.  98;  Krjflee 
vs.  Li/mann,  14  Cal.  464;  Freff  vs.  Clifford,  44  Cal.  342; 
and .  Davis  vs.  Busadl,  52  Cal.  611,  that  a  pre-existing  in* 
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debtedness  of  the  indorser  to  the  indorsee  constitutes  a  val- 
uable consideration  for  the  indorsement  and  transfer  of  a 
negotiable  instrument.  We  do  not  think  that  subdivision 
28  of  section  14  of  the  Civil  Code  as  originally  adopted, 
changed  the  rule  which  had  previously  prevailed  upon  this 
question.  Besides,  it  is  our  understanding  that  the  clause 
relied  upon  by  the  appellant  was  repealed  by  the  amend- 
ments of  1878-4,  which  took  effect  before  the  date  of  the 
transfer  of  the  note  in  this  case. 

The  order  granting  a  new  trial  is  affirmed. 

In  Bank. 


[Filed  February  8,  1880.] 

[No.  6618.] 

PICKETT  vs.  WALLACE  et  al. 

8nspEK«ioN  OF  RuLKs  OF  GouBT.  It  is  tilways  in  the  power  of  a  court  to 
fitispeiid  iU  own  lules,  ur  to  (xee])t  u  piirticalnr  case  from  their  opern- 
tion,  whjuever  the  parpones  of  justice  require  it. 

Appeal  from  the  District  Court  of  tLe  Third  Judijlal  Dis- 
trict, Alameda  County. 

C/iarles  E.  Pickelf,  for  appellant. 

Delos  Lak4i  and  IVilson  dt  lyUson,  for  respondent. 

By  the  Coui-t,  Thornton,  J. : 

A  motion  is  made  herein  f  o  dismiss  this  appeal  for  a  fail- 
ure to  file  the  transcript  within  the  time  prescribed  under 
Bules  3  and  4  of  this  Court,  on  the  certificate  of  the  Clerk  of 
the  Court  a  quo.  The  certificate  is  in  accordance  with  the 
requirements  of  Rule  4.  Notice  of  this  motion  was  given 
on  the  16th  day  of  May,  1879,  and  the  transcript  was  filed  on 
the  24th  day  of  December  following. 

The  respondent  is  entitled  to  a  dismissal  of  the  appeal 
unless  there  is  some  circumstance  which  should  induce  the 
Court  to  waive  the  rule.  Bules  of  Court  are  but  a  mean  to 
ai*complish  the  ends  of  justice,  **and  it  is  always  in  the  power 
of  tha  Court  to  sasp3ud  its  own  rules,  or  to  except  a  particu- 
lar case  from  their  operation,  whenever  tlie  purposes  of  jus- 
tice require  it.'*  (Uni/ed  States  vs.  Breitling,  20  How.  S.  E. 
Een.  25^254.     Peaple  vs.  IViUUimJi,  32  Cal.  280-288.) 

Four  of  the  Judges  of  the  late  Supreme  Court  were  de- 
fendants in  this  action,  and  respondents  here.  They  were 
disqualified  to  hear  and  decide  the  cause.  Nor  was  there  a 
court  cornpetent  for  that  purpose  until  the  fifth  of  January, 
1880.  The  transcript  was  filed  before  there  was  a  court 
competent  to  hear  it.     And  under  these  circumstances  .we 
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think  the  rules  of  this  Court,  which  would,  if  construed  ac- 
cording to  their  terms,  deprive  the  appellant  of  an  opportu- 
nity to  present  his  cause  to  a  court  competent  to  hear  and 
decide  it,  should  be  suspended. 

The  motion  must  therefore  be  denied. 

(Mr.  Justice  McEinstry,  deing  disqualified,  did  not  partici- 
pate in  the  decision  of  this  case.) 

Department  Uo.  1. 


[Filed  February  2,  1880.] 

[No.  5957.] 

CHAS.  MAIN  ET  AL.  vs.  LEMEN  HILTON  et  al. 

Kbootiablb  Imbtbumknt  Payable  to  Makes.  Section  3102  of  the  Civil  Code 
applies  as  weU  where  the  instrument  is  payable  to  the  maker  and  a 
third  person,  if  endorsed  by  the  third  person,  as  where  it  is  made  pay- 
able to  the  maker  alone. 

Appeal  from  the  District  Court  of  the  Nineteenth  Judicial 
District,  San  Francisco  County. 

Gminison  &  Booth,  for  the  appellant. 
Wm,  H,  Patterson,  for  the  respondent. 

At  the  conclusion  of  the  argument  the  Court,  by  Mr.  Jus- 
tice McKiNSTRY  presiding,  said : 

We  are  convinced  that  section  3102  of  the  Civil  Code  is 
applicable  to  the  facts  of  this  case;  the  purpose  of  the  statute 
being  that  the  party  who  makes  an  instrument,  negotiable  in 
form,  payable  to  his  own  order,  if  he  receives  a  valid  con- 
sideration therefor  (which  is  alleged  in  this  complaint  and 
was  proven  at  the  trial),  shall  be  estopped  from  asserting,  as 
against  one  who  brings  an  action  upon  the  instrument,  that 
he  has  not  endorsed  it;  and  that  the  rule  applies  as  well  where 
the  instrument  is  payable  to  the  maker  and  a  third  person 
(in  case  it  has  been  endorsed  by  such  third  person),  as  where 
it  is  made  payable  to  the  maker  alone. 

For  these  reasons  the  judgment  is  affirmed. 

Department.  No.  1. 


[Filed  February  3,  1880.] 
[No.  5986.1 
F.  C.  M.  Du  BEUTZ  et  al.  vs.  ISAAC  JE88UP. 

Ebboneous  Vebdict  fob  Damages — Gbottnds  of  Appeal.     When  the  appel-  .li 

lant  claims  that  a  yerdiet  for  damages  is  erroneous,  he  may  rely  eiUier 
upon  the  ground  that  the  evidence  does  not  sustain  the  verdict,  or  that 
the  verdict  is  the  result  of  prejudice  or  passion. 
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Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  San  Francisco  County. 

E,  B.  &  J,  W.  Mastick  and  A.  CampbeU,  Jr.y  for  appel- 
lant. 

B.  S,  Brooks,  for  respondent. 

By  the  Court,  McKinstry,  J.  (from  the  bench) : 

We  are  of  opinion  that,  so  far  as  the  party  against  whom 
the  verdict  has  gone  depends  upon  the  circumstance  that 
damages  have  been  allowed  in  too  great  or  too  small  a  sum, 
he  may  rely  upon  the  ground  that  the  verdict  is  not  sustained 
by  the  evidence,  unless  he  is  prepared  to  show  that  the  ex- 
cess indicates  prejudice  or  passion.  He  may,  according  to 
the  circumstances,  rely  upon  either  one  of  these  two  grounds — 
that  the  evidence  does  not  sustain  the  verdict,  or  that  the 
verdict  is  the  result  of  passion  or  prejudice.  Further,  that 
this  bill  of  exceptions  contains  a  sumcient  specification  of 
the  particulars,  m  which  the  evidence  is  claimed  to  be  in- 
sufficient. And  we  add — there  being  a  substantial  conflict 
in  the  evidence  upon  the  main  issues  submitted  to  the  jury — 
we  will  pursue  in  this  case  the  established  rule,  which  is, 
where  such  conflict  appears,  to  sustain  the  action  of  the 
Court  below. 

That  Court  having  granted  a  new  trial,  the  order  is  af- 
firmed. 


Circuit  Court  of  the  United  States, 

Of  the  Ninth  Judicial  CiRcmr, 
In  and  for  the  District  of  California. 


JOHN  H.  BURKE  vs.  JAMES  C.  FLOOD  et  al. 

1.  Bricotal  of  Gausks  undkb  Act  of  1875.     Under  the  first  clause  of   the 

second  section  of  the  Act  of  1875,  which  reads,  "  In  any  suit  of  a  civil 
nature  *  **  *  in  which  there  shall  be  a  controversy  between  citi- 
zens  of  different  States,  *  «  «  either  party  may  remove  said  snit," 
etc.,  it  is  necessary  to  authorize  a  removal,  that  all  the  persons  on  one 
side  shall  be  citizens  of  different  States  from  those  on  the  other  side 
of  the  controversy.  Bat  to  determine  the  right  of  removal  the  parties 
may  be  transposed  and  arran^^ed  on  opposite  sides  of  the  controversy 
according  to  their  real  interests,  without  regard  to  their  formal  position 
on  the  record  as  plaintiffs  or  defendants. 

2.  BxMovAii  UNDBB  Skotion  639  Bbv.  Stat.     B.,  a  citizen  of  California,  filed 

his  bill  in  equity  as  a  stockholder  therein  against  the  G.  V.  M.  Go.,  a 
California  corporation,  the  P.  W.  L.  &  F.  Co.,  also  a  California  corpo- 
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ration;  F.,  a  citizen  of  California,  and  M.  &  F.,  citizens  of  Neyada, 
all  the  lutler  being  Ptockholders  and  officers  or  agents  of  both  corpora- 
tions, for  an  acconnt  between  said  corporations,  and  between  the  P. 
W.  L.  A  F.  Co.  and  F.  M.  &  F.,  and  for  a  recovery  from  said  defend- 
ants by  the  C.  V.  M.  Co.  of  a  large  amount  of  profits  on  numerous 
contracts  alleged  to  have  been  frandalentlv  made  in  pursuance  of  a 
cimnpinicy,  through  defendants  F.  M.  F.  and  O'B.,  acting  as  officers 
and  agents  of  both  corpomtions,  and  which  <profitH  came  to  the  pes- 
sessiou  of  F.  M.  F.  aud  O'B.  in  dividends  from  P.  W.  L.  ^  F.  Co., 
the  parties  other  than  the  corporations  being  copartners  in  business, 
aud  their  acts  complained  of  being  their  joint  acts  for  their  joint  Ijen- 
efitat  such  copartners.  The  suit  having  been  removed  from  a  State 
court  to  the  United  States  Circuit  Court  as  to  M.  &  F.,  citizens  of  Ne- 
vada, under  section  ()39  R.  S.,  on  motion  to  remand:  //e'ff,  That  there 
could  not  be  a  final  determination  of  the  whole  controversy  as  to  M.  & 
F.  without  the  presence  of  the  P.  W.  L.  &  F.  Co.  and  P.,  and  that  for 
this  reason  the  suit  was  not  removable  as  to  M.  &  F.  under  the  pro- 
visions of  said  section. 

McAllister  &  Bergin  and  C.  «/.  Htllyer,  for  defendants. 
S.  W.  Holhday  and  Jofin  Trehane^  for  complainant. 

By  the  Court,  Lorenzo  Sawyer,  J. : 

This  cause  having  been  removed  from  the  State  court  on 
the  petition  of  all  the  defendants  under  the  first  clause  of 
section  2  of  the  Act  of  1875,  and  by  tiie  defendants,  Mackey 
and  Fair,  as  to  them,  under  the  Act  of  1866,  as  carried  into 
section  639  of  the  Revised  Statutes,  second  subdivision,  the 
complainant  moved  to  remand  it  to  the  State  court  on  the 
ground  that  this  Court  has  no  jurisdiction,  and  that  the  case 
is  not  removable  under  either  act.  Upon  the  principle 
adopted  in  the  Sewing  Machine  cases  (18  Wall.  553),  which 
arose  under  the  Act  of  1867,  and  under  the  decision  of  the 
Supreme  Court,  made  at  the  present  term,  in  Meyer  et  al.  vs. 
The  Delaivare  Railroad  Construction  Company,  which  arose 
under  the  first  clause  of  section  2  of  the  Act  of  1875,  and 
presented  the  point,  I  regard  it  as  settled  by  that  Court, 
that  to  remove  a  case  under  the  latter  provision  it  is  neces- 
sary that  all  of  the  persons  constituting  the  party  on  one 
side  of  the  controversy  must  be  citizens  of  different  States 
from  those  on  the  other  side.  But  for  the  purpose  of  re- 
moval, the  parties  may  be  transposed  and  arranged  in  their 
proper  positions  with  reference  to  their  interest  in  the  con- 
troversy, without  regard  to  their  formal  position  as  plaintifis 
or  defendants  on  the  record.  This  is  the  rule  as  1  under- 
stand it  to  be  laid  down  in  the  latter  case,  upon  mature  con- 
sideration after  a  re-argument  in  which  any  attorney  feeling 
an  interest  in  the  question,  whether  of  counsel  in  the  case  or 
not,  was  invited  to  participate  as  amicus  cvrice.  In  this 
Court,  this  will  be  regarded  by  me  as  the  settled  construction 
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of  the  section  until  otherwise  puled  by  the  Supreme  Court. 
In  this  case,  even  after  transposing  the  Consolidated.  Virginia 
Mining  Company,  defendant,  to  the  side  of  the  complainant, 
Burke,  we  have  still  two  citizens  of  Califoraia  on  one  side  of 
the  controversy,  and  two  citizens  of  the  same  State,  Cali- 
fornia, and  two  citizens  of  Nevada  on  the  other.  The  per- 
sons composing  the  party  on  one  side  of  the  controversy, 
therefore,  not  being  all  citizens  of  different  States  from  the 
party  on  the  other,  the  case  was  not  removable  ander  the 
construction  established,  and  it  must  be  remanded. 

Was  the  case  properly  removed  as  to  defendants,  Mackey 
and  Fair,  under  the  Act  of  1866,  as  carried  into  the  Revised 
Statutes  in  section  639  ?    The  complainant,  Burke,  a  citizen 
of  California,  files  his  bill  against  the  Consolidated  Virginia 
Mining  Company  and  the  Pacific  Wood,  Lumber,  and  Flume 
Companv,   both,  corporations  organized  under  the  laws  of 
California,  J.  C.  Flood,  a  citizen  of  California,  and  John  W. 
Mackey  and  James  G.  Fair,  citizens  of  Nevada.     He  alleges 
in  substance,  among  other  things,  that  he  is  a  stockholder  in 
the  Consolidated   Virginia   Mining  Company;  that  he  has 
made  a  demand   upon  that  corporation  to   bring  the   suit, 
which  it  declined  to  do;  whereupon  he  brings  it  himself  as  a 
stockholder  on  his  own  behalf,  and  on  behalf  of  all  other 
stockholders  who  choose  to  come  in  and  share  in  the  expense 
of   this  prosecution,   making  the  corporation  a  defendant. 
He  further  alleges  that  defendants  Flood,  Mackey,  and  Fair, 
and  W.  S.  O'Brien,  were  either  directors,  or  controlled  the 
directors  of  the  defendant,  The  Consolidated  Virginia  Min- 
ing Company;  that  they  fraudulently  conspired  together  to 
injure  The  Consolidated  Virginia  Mining  Company,  and  to 
that  end  organized  the  corporation   defendant.  The  Pacific 
Wood,  Lumoer,  and  Flume  Company,   of  which   they  were 
the  stockholders  and  officers,  or  controlled  the  officers;  that 
through  the  defendants  Flood,  Mackey,  and  Fair,  and  W.  S. 
O'Brien,  since  deceased,  acting  as  officers  or  agents  of  both 
corporations,  or  through  officers  controlled  by  them.  The 
consolidated  Virginia  Mining  Company  entered  into  large 
contracts  with  The  Pacific  Wood,  Lumber,  and  Flume  Com- 
pany, whereby  the  latter  agreed  to  supply  and  did  supply  to 
the  former  large  quantities  of  wood  and  lumber  at  prices 
which  were  in  fact  paid,  larger  than  the  same  supplies  could 
have  been  purchased  for  from  other  parties,  and  that  the 
said  Pacific  Wood,  Lumber,  and  Flume  Companv  thereby 
received  profits  on  said  contracts  to  the  amount  of  $4,000,000 
in  excess  of  what  it  should  have  received,  which  profits  came 
to  the  possession  of  said   O'Brien  and   defendants  Flood, 
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Mackey,  and  Fair  through  said  Pacific  Wood,  Lumber,  and 
Flume  Company,  as  the  stockholders  of  said  corporation. 
He  also  alleges  that  during  the  whole  period  embracing  the 
transactions  set  out,  said  Flood,  O'Brien,  Mackey,  and  Fair 
were  partners  in  business,  and  that  their  acts  complained  of 
were  the  joint  acts  of  said  partners,  and  performed  for  their 
joint  benefit  as  members  of  said  copartnership.  He  then 
asks  that  said  contracts  be  declared  void,  and  that  an  account 
be  taken  between  the  said  Consolidated  Virginia  Mining 
Company  on  one  side,  and  the  said  Flood,  Mackey,  and  Fair 
and  The  Pacific  Wood,  Lumber,  and  Flume  Company  on 
the  other,  of  the  moneys  paid  by  the  Consolidated  Virginia 
Mining  Company  to  the  Pacific  ^Vood,  Lumber,  and  Flume 
Company,  and  received  by  the  latter  under  said  contracts, 
and  of  the  profits  resulting  therefrom  realized  by  said  de- 
fendants or  either  of  them,  or  by  said  O'Brien,  deceased, 
and  that  on  said  accounting  the  defendants  be  decreed  to 
repay  all  said  profits,  moneys,  etc.,  to  The  Consolidated  Vir- 
ginia Mining  Company. 

It  will  be  seen  that  the  remote  parties  are  the  complainant, 
Burke,  as  a  stockholder  of  The  Consolidated  Virginia  Min- 
ing Company,  and  Flood,  Mackey,  and  Fair,  as  stockholdei*s 
of  The  Pacific  Wood,  Lumber,  and  Flume  Company — indeed 
of  both  corporations.  That  the  immediate  parties  to  the 
contracts  sought  to  be  examined  and  set  aside,  and  an  ac- 
count of  whose  profits  is  sought  to  be  taken,  are  The  Con- 
solidated Virginia  Mining  Company  and  the  Pacific  Wood, 
Lumber,  and  Flume  Company,  and  that  the  moneys  sought  to 
be  recovered  are  moneys  paid  by  the  first  named  corporation 
to  the  latter  upon  the  contracts  set  out,  and  paid  by  the  latter 
in  dividends  to  the  said  defendants  Flood,  Mackey,  and  Fair, 
and  to  said  O'Brien.  The  primary  and  immediate  parties  to 
the  transaction  alleged  are  the  two  corporations.  The  rights 
and  liabilities  of  the  complainant  and  the  other  defendants 
are  secondary  and  derivative. 

The  provision  of  the  Revised  Statute  under  which  the  re- 
moval is  had,  so  far  as  applicable,  is,  when  a  suit  is  by  a 
citizen  of  the  State  wherein  it  is  brought  ''against  a  citizen 
of  the  same  and  a  citizen  of  another  State,  it  may  be  so  re- 
moved AS  against  said  citizen  of  another  State  upon  the  peti- 
tion of  such  defendant  *  *  {f  f^o  fur  as  it  relates  to  him 
it  *  *  *  is  a  suit  in  which  there  can  be  a  final  deter- 
mination  of  the  controversy  so  far  as  it  concerns  Jiirn,  without 
the  presence  of  the  other  defendants  as  parties  in  the  case." 

Upon  the  allegations  of  this  bill,  can  there  be  a  final  deter- 
mination of  the  controversy  so  far  as  concerns  Mackey  and 
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Fair  without  the  presence  of  The  Pacific  Wood,  Lumber, 
and  Flume  Company,  or  without  the  presence  of  Flood  ?  In 
my  judgment  there  cannot.  I  do  not  see  how  ^Jirial  account 
can  be  taken  between  The  Consolidated  Virginia  Mining 
Company  and  the  Pacific  Wood,  Lumber,  and  Flume  Com- 
pany as  to  the  profits  on  the  contracts  between  them  set  out, 
and  then  between  the  latter  coiporation  as  to  the  amount  of 
said  moneys  paid  by  it  to  Flood,  O'Brien,  Mackey,  and  Fair, 
as  copartners,  without  the  presence  as  a  party  of  either  said 
corporation,  or  said  Flood  or  O'Brien.  Certainly  none  could 
be  taken  that  would  bind  said  corporation,  or  Flood,  or 
O'Brien,  without  their  presence,  and,  therefore,  none  that 
could  be  final  as  to  Mackey  and  Fair.  If  one  suit  can  be 
successfully  prosecuted  against  Mackey  and  Fair  alone,  and 
another  against  Flood  and  The  Pacific  Wood,  Lumber,  and 
Flume  Company  alone,  then  one  can  be  prosecuted  against 
each  of  said  parties  alone,  and  there  might  be  in  difierent 
States,  and  in  five  different  courts,  five  different  silits  pend- 
ing upon  these  same  transactions,  and  five  different  accounts 
taken  between  The  Consolidated  Virginia  Mining  Company 
and  The  Pacific  Wood,  Lumber,  and  Flume  Company,  and 
another  account  betw^een  the  latter  corporation  and  Flood, 
O'Brien,  Mackey,  and  Fair,  in  each  of  tlie  five  suits;  and 
the  result  in  no  two  of  the  suits  in  any  respect  agree. 
Could  they  all  be  final  ?  If  not,  then  no  one  would  be  final. 
It  was  stated  on  the  argument,  and  it  is  a  notorious  fact  daily 
reported  in  the  newspapers,  that  there  is  in  fact  now  pjending 
in  a  Stat«  court  by  the  same  complainant,  Burke,  against  the 
representatives  of  O'Brien,  alone,  a  proceeding  for  an  ac- 
count of  the  same  transactions,  so  that  if  this  suit  is  also 
divided,  there  will  in  fact  be  pending  three  out  of  the  five 
possible  suits  into  which  this  litigation  may  be  split  up,  and 
in  three  different  courts.  It  is  claimed  by  the  complainant 
that  the  defendants  are  tort-feasors,  and  that  each  defendant 
is  liable  individually  for  all  the  moneys  wrongfully  received 
by  The  Pacific  Wood,  Lumber,  and  Flume  Company  from 
the  other  corporation,  and  paid  to  the  other  defendants  as 
dividends;  but  I  do  not  suppose  that  he  claims  tliat  the  Con- 
solidated Virginia  Mining  Companj^  is  entitled  to  recover 
the  whole  from  each  of  the  five  parties  involved  in  the.  trans- 
action. But  in  case  of  a  suit  against  each,  he  would  proba- 
bly claim  that  he  would  be  entitled  to  elect  to  take  the  largest 
sum  found  due  upon  the  accounting  in  the  several  separate 
suits.  Suppose  in  the  five  several  suits  brought,  or  that 
this  suit  is  divided  as  proposed,  and  in  the  one  against  The 
Pacific  Wood,  Lumber,  and  Flume  Company,  there  should  be 
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a  decree  for  complainant,  and  the  accounting  showed  fonr 
millions  as  claimed  in  the  bill  to  be  the  amount  of  profits  to 
be  paid  to  The  Consolidated  Virginia  Mining  Company,  but 
that  Mackey  and  Fair,  in  their  half  of  the  suit,  or  either  of 
them,  if  sued  alone,  should  succeed  in  defeating  the  claim 
altogether,  and  procure  a  decree  on  the  merits  in  their  favor; 
and,  further,  that  the  Pacific  Wood,  Lumber,  and  Flume 
Company  should  pay  the  claim,  woiild  it  not  be  entitled  to 
call  upon  Mackey  and  Fair  to  refund  the  amount  actually 
wrongfully  received  by  them  in  dividends  ?  But  the  account- 
ing between  The  Consolidated  Virginia  Mining  Company 
and  The  Pacifiic  Wood,  Lumber,  and  Flume  Company,  and 
between  the  latter  and  Mackey  and  Fair  taken  in  the  suit  of 
Burke  vs.  TIbe  Pacific  Wood.,  Lumber^  and  Flume  Company 
would  not  be  conclusive,  for  the  reason  that  Mackey  and 
Fair  were  not  parties  to  it,  and  the  whole  would  have  to  be 
gone  over  again  with  perhaps  an  entirely  diflferent  result.  So, 
also,  suppose  Burke  should  not  be  able  to  satisfy  his  decree 
against  The  Pacific  Wood,  Lumber,  and  Flume  Company 
and  Flood,  if  the  latter  were  a  party  to  it,  and  should  seex 
to  inforce  his  judgment  against  Mackey  and  Fair  upon  their 
personal  liability  as  stockholders  under  the  statutes  for  their 
share  of  the  decree,  then  Mackey  and  Fair  would  either  be  con* 
eluded  by  the  judgment  against  the  corporation  for  whose  lia- 
V)ility  they  are  responsible  as  stockholders  in  a  proceeding  to 
which  they  were  not  parties,  and  for  a  claim  which  in  «uits 
against  them  individually  they  had  defeated,  or  else  there 
would  have  to  be  another  accounting.  There  would  at  all 
events  have  to  be  another  acccounting  to  ascertain  their  share 
of  the  liability. 

Again,  it  is  alleged  in  the  bill,  that  Flood,  O'Brien,  Mackey, 
and  Fair,  during  all  the  time  mentioned,  were  partners  in 
business,  and  that  all  the  transactions  complained  of  as  to 
them  were  on  their  joint  account  as  such  copartners.  If  so, 
all  moneys  received  by  them  on  the  transactions  as  alleged 
were  partnership  funds— partnerahip  assets — ^and  must  be 
accounted  for  as  such.  Under  these  allegations,  they  are 
not  merely  joint,  or  joint  and  several  tort-feasors.  The  act  is 
a  firm  act — ^an  act  of  a  single  indivisible  commercial  entity. 
The  moneys  received  as  dividends  from  the  corporation  and 
which  are  sought  to  be  recovered  were  partnership  funds. 
An  account  which  shall  be  binding  on  the  parties  cannot  be 
taken  of  partnership  transactions  without  the  presence  of  all 
the  partners.  Each  member  is  individually  liable,  it  is  true, 
for  all  the  obligations  of  the  firm,  but  if  he  is  compelled  to 
paj^  the  whole  he  is  entitled  to  contribution.     Whatever  the 
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rule  as  to  contribution  may  be  as  between  mere  joint  or  joint 
and  several  tmi-feasora — and  there  appears  to  be  some  con- 
flict of  authority  as  to  them  (see  Trustees  and  Tort  Feasors, 
1  Am.  Law  Kev.  N.  S.  36) — I  take  it  there  can  be  no  doubt 
that  a  partner  is  entitled  to  contribution  from  his  copartner 
when  he  has  paid  more  than  his  share  of  the  firm  liaoilities, 
e>en  though  the  liabilities  grow  out  of  a  tortious  act  of  the 
firm.  When  money  has  cope  into  the  hands  of  a  partner- 
ship on  a  partnership  transaction,  however  uiJawfuUy  or 
wrongfully  acquired  as  between  the  members,  it  is  partner- 
ship assete,  and  must  be  accounted  for  as  such  as  between 
themselves.  (McBlair  vs.  Gibbes,  17  How.  337.)  In  this  case 
the  Supreme  Uourt,  approvingly  quoting  from  a  prior  case, 
says:  ''Can  one  of  two  partners  possess  himself  oi  the  prop- 
erty of  the  firm,  and  be  permitted  to  retain  it,  if  he  can  show 
that  in  realizing  it  some  provision  in  some  act  of  Parliament 
has  been  violated  ?  The  answer  is,  that  the  transaction  al- 
leged to  be  illegal  is  completed  and  closed,  and  will  not  be 
in  any  manner  affected  by  what  the  court  is  asked  to  do  as 
between  the  parties.  The  difference  (he  observes)  between  in- 
forcing  illegal  contracts  and  asserting  title  to  the  money 
which  has  arisen  from  them,  is  distinctly  taken  in  Tenaiit  vs. 
BUiot  and  Farmer  vs.  BusseU,  and  recognized  by  Sir  William 
Grant  in  Tfiompson  vs.  Tfiornpson.'' 

Also  in  Brooks  vs.  Martin  (2  Wall.  70,  81)  it  is  held  that 
*'  after  a  partnership  contract  confessedly  a^inst  public  pol- 
icy has  been  carried  out,  and  money  contributed  oy  one  of 
the  partners  had  passed  into  other  forms — the  results  of  the 
contemplated  operation  completed — a  partner  in  whose  hands 
the  profits  are  cannot  refuse  to  account  for  and  divide  them 
on  the  ground  of  the  illegal  character  of  the  original  con- 
tract." 

The  principle  stated  in  these  cases  covers  this  case.  Upon 
the  allegations  of  the  bill  these  contracts  set  out  between  the 
two  corporations  were  fulfilled,  the  consideration  paid  over, 
and  the  original  transactions  closed.  The  profits  accrued 
thereupon,  according  to  the  allegations  of  the  bUl, 
came  to  the  firm  of  Flood,  O'Brien,  Mackey,  and 
Fair,  as  partners,  and,  however  obtained,,  they  were 
upon  that  hypothesis  partnership  assets,  and  as  be- 
tween them  must  be  so  treated.  Should  this  suit  be  di- 
vided, then,  and  one  part  proceed  in  one  court,  and  another 
in  a  different  court,  or  should  there  be  five  separate  suits, 
and  Mackey  and  Fair  defeat  the  complainant,  yet  if  the  com- 

Slainant  should  recover  in  some  of  tne  other  suits,  and  the 
efendant  therein  be  compelled  to  pay  the  decree,  Mackey 
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and  Fair  would  be  undoubtedly  liable  to  be  called  upon  in 
another  suit  to  contribute,  and  the  whole  litigation  would 
have  to  be  gone  over  again.  It  must  be  borne  in  mind  that 
this  is  not  an  action  at  law  against  mere  tort-feasm-n  to  re- 
cover dairuiges  for  some  tortious  act,  but  a  suit  in  equity  to 
have  an  account  of  specific  moneys  paid  to  a  corporation  on 
contracts  fully  executed,  alleged  to  be  illegal,  and  by  it  dis- 
tributed to  its  stockholders  in  dividends. 

But  suppose  it  turns  out  that  Flood,  O'Brien,  Mackey,  and 
Fair  were  not  partners;  that  their  acts  were  not  partnership 
acts,  and  that  the  dividends  received  were  not  partnership 
assets,  I  do  not  perceive  that  it  would  affect  the  question  as 
to  the  finality  of  the  determination  within  the  meaning  of 
the  statute.  There  is  nothing  necessarily,  or  essentially 
fraudulent  or  morally  wrong  in  the  mere  fact  that  Flood, 
O'Brien,  Mackey,  and  Fair  owned  stock,  or  even  a  control- 
ling amount  of  stock  in,  and  are  officers  of,  the  two  corpora- 
tions; or  that  being  such  stockholders  and  officers,  one  cor- 
poration through  their  agency  sells  wood  and  lumber  to  the 
other.  It  may  well  be  for  the  best  interest  of  both  corpora- 
tions to  enter  into  such  transactions.  The  Consolidated  Vir- 
ginia Mining  Company  is  not  the  only  party  wanting  wood 
and  lumber,  and  The  Pacific  Wood,  Lumber,  and  Flume 
Company  is  a  corporation  organized  and  competent  to  sell 
wood  and  lumber  to  all  who  desire  to  purchase.  It 
may  have  facilities  for  furnishing  these  articles  of 
large  and  general  consumption,  which  enables  it  to 
sell  them  at  lower  prices  than  they  can  be  ob- 
tained for  elsewhere.  If  that  be  the  case,  it  would  be 
to  the  advantage  and  interest  of  the  other  corporation  to 
purchase  from  it,  even  though  its  officers  and  agents  are, 
also,  officers  and  agents  of  tne  other  corporation.  Should 
these  parties,  on  the  ground  of  the  delicacy  of  their  position, 
decline  tc»  purchase  of  the  Pacific  Wood,  Lumber,  and  Flume 
Company  on  better  terms,  if  better  terms  were  offered,  than 
could  be  obtained  elsewhere,  the  complainant  in  this  suit  as 
a  stockholder  in  the  Consolidated  Virginia  Mining  Company 
would  be  very  likely  to  complain.  The  position  of 
Flood,  O'Brien,  Mackey,  and  Fair  may  be  delicate, 
and  their  acts  in  it  call  for  rigid  scrutiny,  but  there  is  noth- 
ing necessarilv  fraudulent  or  morally  wrong  in  it.  These  acts 
of  purchase,  however,  are  alleged  to  be  at  higher  prices  than 
others  charged,  and  in  pursuance  of  a  conspiracy  to  injure 
the  purchaser  and  to  be  in  fact  fraudulent.  It  is  easy  upon 
information  and  belief  to  charge  conspiracy  and  fraud 
whereby  enormous  profits  accrue  to  the  alleged  culpable  par- 
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ties;  but  it  is  quite  a  different  matter  to  establish  them  by 
satisfactory  proofs.  As  now  presented,  no  answer  even  hav- 
ing been  med,  the  matters  rest  upon  naked  allegations  upon 
information  and  belief.  It  is  impossible  to  anticipate  what 
may  turn  out  in  the  proofs.  It  may  possibly  turn  out  in 
8ome  legal  aspect  of  the  case  that  defendants  may  be  ad- 
judged to  account,  whether  rightfully  or  not,  under  circum- 
stances disclosing  no  actual  fraud,  and  no  moral  delinquency 
at  all.  In  such  a  case  a  right  to  contribution  would 
certainly  arise  in  favor  of  the  party  who  is  called 
upon  to  pay  more  than  his  share,  even  though 
there  is  no  pai*tnei*ship  between  them*  At  all  events 
various  results  may  be  reached  in  different  suits  and  different 
courts,  under  different  views,  different  management,  or  dif- 
ferent proofs,  and  under  various  possible  aspects  there  might 
well  be  reasonable  ground  to  claim  a  right  to  contribution, 
and  wherein  a  party  might  reasonably  bring  an  action  to  in- 
force  it,  though  he  might  fail  in  the  action.  In  such  a  case 
the  finality  of  the  determination,  as  to  the  party  charged  in 
the  accounting  who  pays  more  than  his  share,  does  not  de- 

Eend  upon  the  result  of  his  action  to  compel  a  contribution, 
ut  upon  whether  he  has  reasonable  ground  in  good  faith  to 
seek  to  compel  a  contribution,  even  though  ne  may  ulti- 
mately fail.  For  the  purpose  of  this  motion  we  cannot 
look  forward  and  determine  absolutely  whether  a  right 
of  contribution  will  ultimately  exist  or  not.  If  it 
can  be  seen  that  under  any  aspect  of  the  case  that 
may  reasonably  be  presented,  there  may  be  reasonable 
ground  to  prosecute  an  action  for  contrioution,  then  any 
determination  as  to  an  accounting  in  a  proceeding  where  all 
of  the  parties  interested  are  not  present  and  bound  by  the 
determination,  cannot  be  regarded  as  a  Jincd  determination 
as  to  those  parties  within  the  meaning  of  the  statute  author- 
izing the  removal  of  the  case.  The  fact  of  a  liability  to  fur- 
ther litigation  as  between  the  parties  to  ultimately  deter- 
mine their  rights  as  between  themselves  upon  reasonable 
ground,  is  itself  sufficient  to  render  the  determination  not 
nal  as  to  Mackey  and  Fair,  without  reference  to  the  ulti- 
mate result  of  such  renewed  litigation.  I  think  I  see  a  rea- 
sonable liability  to  such  further  litigation  in  various  possible 
aspects  that  may  be  presented,  whether  the  acts  of  Flood, 
O'Brien,  Mackey,  and  Fair  turn  out  to  be  partnership  acts, 
and  the  moneys  received  by  them  from  the  corporation, 
partnership  assets,  or  not.  The  Court  is  not  now  called 
upon  to  determine  the  merits  of  this  case,  or  the  ultimate 
rights  of  these  parties  between  themselves,  but  only  to  aseer- 
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tain  whether  a  decision  of  the  branch  of  the  suit  between 
complainant  and  Mackev  and  Fair,  without  the  presence  of 
the  other  parties,  is  likehr  to  be  a  final  determination  of  the 
whole  controversy-  as  to  them,  so  that  there  shall  be  no  fur- 
ther ground  to  litigate  their  rights  as  to  these  samo  transac- 
tions with  the  other  parties  to  them.  Looking  at  the  case 
from  any  point  of  view,  then,  it  seems  clefir  to  me  that  there 
cannot  be  a  ** final  determination  of  the  controversy"  as  to 
Mackey  and  Fair,  or  either  of  them,  or  as  to  anybody  else, 
without  the  presence  of  The  Pacific  Wood,  Lumber  and , 
Flume  Company,  Flood,  and  the  representatives  of  O'Brien. 
Indeed,  nothing  would  be  finaUy  determined  as  to  any  of  the 
parties  in  a  suit  against  a  portion  of  the  defendants. 

I  suppose  the  right  of  citizens  of  California  to  have  their 
controversies  among  themselves  adjudicated  in  the  State 
courts  is  as  absolute  and  indefeasible  as  that  of  a  citizen  of 
Nevada  to  have  his  controversy  with  a  citizen  of  California 
adjudicated  in  the  national  courts.  Indeed,  in  the  State 
courts  the  jurisdiction  is  general  and  universal,  while  that  of 
the  national  courts  is  limited  to  the  cases  expressly  provided 
for  and  specially  pointed  out  by  the  United  States  Constitu- 
tion and  the  laws  of  Congress  made  in  pursuance  thereof; 
and  the  case  must  be  clearly  brought  within  the  language  of 
the  National  Constitution  and  Statutes,  or  the  national 
courts  cannot  assume  jurisdiction.  If  a  citizen  of  Nevada 
finds  it  for  his  interest  to  enter  into  such  busine&s  relations 
with  citizens  of  California,  that  his  rights  cannot  be  separately 
determined,  he  does  so  at  his  own  option,  and  while  he  enjoro 
the  benefits  of  such  relations,  he  also  necessarily  accepts  the 
inconveniences  incident  to  the  relation;  one  of  which  is, 
that  when  his  rights  are  so  intermingled  with  those  of  his 
associates  that  they  cannot  be  separately  finally  determined, 
he  may  find  it  impracticable  to  appeal  to  the  national  courts, 
because  he  cannot  do  so  without  the  violation  of  the  rights 
of  other  parties  to  litigate  in  the  State  courts  equally  sacred, 
and  therefore  lose  the  privilege  which  he  otherwise  would 
have  to  litigate  them  in  the  national  courts.  If  this  be  the 
result,  it  is  in  consequence  of  his  own  voluntary  action,  and 
he  cannot  expect  Congress  or  the  courts  to  strain  their  au- 
thority in  devising  ways  or  pretexts  for  relieving  him  from 
the  embarrassments  incident  to  the  relations  which  he  himself 
has  voluntarily  assumed. 

Upon  the  allegations  of  the  bill,  with  my  views  of  the 
case,  I  should  not  hesitate  to  sustain  a  demurrer  to  it  for 
want  of  necessarv  or  indispensable  parties,  had  the  defend- 
ants Flood  and  The  Pacific  Wood,  Lumber,  and  Flume  Com- 
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pany  been  omitted,  thus  presenting  the  case  in  the  position 
it  would  be  in  after  removal  to  this  Court  as  to  them  by 
Mackey  and  Fair. 

In  my  judgment,  therefore,  this  is  not  a  case  that  is  au- 
thorized to  be  removed  under  section  639  of  the  Revised 
Statutes,  and  the  removal  was  improperly  made. 

Upon  the  grounds  stated,  an  order  was  made  remanding 
the  case  to  the  State  court,  but  the  return  of  the  record 
having  been  stayed  for  a  limited  time  to  enable  counsel  to 
determine  what  course  they  would  pursue,  a  petition  was 
filed  on  behalf  of  Mackey  and  Fair  for  a  rehearing  of  the 
mdtion  to  remand  as  to  them  under  section  639  of  the  Be- 
vised  Statutes,  in  order  to  enable  counsel  to  present  another 
point  not  suggested  or  argued  on  the  first  hearing,  and  coun- 
sel have  been  heard  on  this  petition. 

The  point  which  counsel  desire  to  present,  is,  that  the 
facts  alleged  in  the  bill  do  not  present  any  ground  for  relief, 
and  that 'upon  the  face  of  the  bill  there  must  be  a  final  de- 
cree for  the  defendants  Mackej'  and  Fair;  and  this  being  so, 
they  claim  that  a  final  decree  should  be  made  on  the  face  of 
the  bill  itself,  and  that  such  decree  would  be  a  final  determi- 
nation of  the  controversy  as  to  them,  and  the  case  should  be 
retained  to  be  disposed  of  on  that  ground. 

Whether  the  bill  states  a  good  cause  of  action  has  not 
been  argued;  a  rehearing  being  asked  in  order  that  it  may 
be  argued  for  the  purpose  of  determining  the  jurisdictional 
question,  and  I  snail  therefore  not  express  any  opinion  as 
to  its  sufiiciency.  But,  assuming  for  the  purposes  of  the 
petition  for  rehearing,  that  the  Court  would  hold  upon  argu- 
ment the  bill  to  be  insufficient,  and  that  there  must  be  a  de- 
cree for  Mackey  and  Fair  on  that  ground,  the  objections 
pointed  out  in  deciding  the  other  points  already  considered 
and  determined  would  not  be  obviated.  It  would  only  be  a 
determination  of  that  branch  of  the  particular  action.  It 
would  not  finally  determine  the  rights  of  Mackey  and  Fair  in 
the  other  branch  of  the  action  still  pending  against  Flood  and 
The  Pacific  Wood,  Lumber,  and  Flume  Company.  It  would 
not  fiiialhj  determine  their  rights  in  the  wJwle  controversy. 
The  effect  of  a  determination  of  the  branch  of  the  case 
against  Mackey  and  Fair  in  their  favor  upon  demurrer  to  the 
bill  would  be  no  greater  than  if  determined  in  their  favor 
after  a  final  hearing  on  the  evidence.  Upon  a  removal  as  to 
Mackey  and  Fair  only,  under  the  Act  of  1866,  the  other 
branch  of  the  same  controversy,  as  against  Flood  and  The 
Pacific  Wood,  Lumber,  and  Flume  Company,  would  remain 
in  the  State  court.     Owing  to  differences  of  views,   differ- 
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ences  of  proofs,  or  difference  in  the  course  of  proceeding, 
different  results  may  be  reached  in  the  different  branches  of 
the  controversy  pending  in  the  State  and  national  courts, 
and  thereby  the  whole  controversy,  as  we  have  seen,  would 
not  be  finally  determined.  This  Court  might  be  of  opinion 
that  the  defendants  Mackey  and  Fair  are  entitled  to  a  final 
decree  upon  the  face  of  the  bill,  while  the  State  court,  hav- 
ing jurisdiction  of  the  other  branch  of  the  controversy,  might 
determine  that  Flood  and  his  co-defendant  were  not  entitled 
to  a  decree  upon  the  same  bill,  and  under  the  same  circum- 
stances. Or  the  position  of  the  courts  might  be  reversed. 
We  cannot  assume  that  the  determinations  of  different  courts 
would  necessarily  be  the  same.  The  very  right  to  transfer 
at  all  is  based  upon  the  idea  that  the  result  in  the  national 
court  may  be  different  from  that  in  the  State  court.  The 
same  might  be  true  upon  a  final  hearing  upon  the  evidence, 
but  the  effect  would  be  the  same  in  either  event  whether  de- 
termined on  demurrer  or  final  hearing.  If.  Mackey  and  Fair 
should  succeed  in  wholly  defeating  the  complainant  in  their 
branch  of  the  case  and  of  the  controversy,  either  on  de- 
mun-er  or  a  hearing,  and  the  complainant  should  succeed  as 
to  Flood  and  his  co-defen  !ant,  then,  under  the  views  I  have 
taken,  Mackey  and  Fair  would  be  immediately  liable  to  be 
called  upon  to  contribute  either  on  his  personal  liaoility  to  com- 
plainant as  a  stockholder,  or  in  a  suit  b;^  the  Pacific  Wood, 
Lumber,  and  Flume  Company,  or  at  the  suit  of  his  copartner  or 
associate  Flood,  and  the  whole  litigation  have  to  be  gone 
over  again.  The  whole  controversy  would  not  be  finally  de- 
termined. If  on  the  other  hand  Flood  and  his  co-defendant 
should  succeed  in  their  defense,  and  Mackey  and  Fair  be 
charged  in  their  branch  of  the  case,  then  they  would  be  in  a 
position  to  call  upon  Flood  or  the  estate  of  O'Brien  to  contrib- 
ute, and  the  same  relitigation  would  result.  The  truth  is,  as  I 
view  the  case,  whatever  the  ruling  upon  the  case  might  be, 
the  lohole  of  the  controversy  cannot  he  finally  determined 
without  the  presence  of  all  the  parties  to  the  entire  contro- 
versy. 

As  the  case  appears  to  me,  nothing  affecting  the  question 
of  jurisdiction  would  result  from  an  argument  of  the  de- 
murrer however  it  might  be  determined,  and  a  rehearing  for 
that  purpose  would  be  futile.  It  is  therefore  denied.  If 
the  views  expressed  are  sound,  and  they  seem  clearly  so  to 
my  mind,  there  is  but  one  course  for  me  to  pursue,  and  that 
is  to  remand  the  cases  on  both  petitions  to  the  State  court, 
and  it  is  so  ordered. 

January  26,  1880. 


anfic  €u^t  #aw  iaumal. 
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[The  Law  Journal  has  telephonic  connection  with  all  portions 
of  the  city.  Our  patrons  are  cordially  invited  to  call  at  the 
office,  No.  511  Montgomery  Street,  and  send  any  information  or 
directions  desired.  We  have  connection  with  the  New  City  Hall, 
and  will  have  any  message  intrusted  to  us  delivered  to  any  part 
of  the  Hall.  Please  communicate  to  us  any  orders  concerning 
your  briefs  and  transcripts,  or  any  matters  relating  to  the 
Journal.     The  telephone  used  by  us  is  the  **  Bell."] 


Current  Topics. 

The  Superior  CotJRT — Arrangeihent  of  its  Calendar. — 
We  find  among  our  best  and  busiest  lawyers — and,  indeed, 
in  the  minds  of  the  members  generally  of  the  bar  in  this 
city — a  feeling  that  the  arrangements  so  far  made  by  the 
Superior  Court  indicate  a  state  of  things  in  the  future,  rela* 
tive  to  the  business  of  that  Court,  which  will  be  no  improve- 
ment upon  the  old  system.  As  matters  were  with  our  five 
District  Courts,  each  court  had  its  separate  court  calendar 
and  jury  calendar.  At  the  beginning  of  each  term  each 
court  would  call  one  or  the  other  of  these,  alternating  them, 
and  then  go  on  trying  the  cases  answered  "ready"  on  the 
calendar  called.  If  one  of  these  cases  should  not  be  ready 
for  trial  when  reached,  by  reason  of  absent  witnesses,  etc., 
it  would  go  over  to  the  next  culling  of  that  culeiidiir. 

Whenever  the  cases  originally  answered  ready  were  dis- 
posed of  by  dismissal,  trial,  or  continuance,  th^  other  calen- 
dar was  called,  and  would  occupy  the  court  one,  two,  or 
more  terms,  until  gone  through  in  like  manner,  cases  contin- 
ued for  cause  going  over  to  the  next  calling  of  that  calendar. 
Under  this  system,  such  continuance  was  seldom  for  less 
than  a  year  practically,  and  an  unscrupulous  defendant,  with 
an  ingenious  lawyer,  was  thus  very  hard  to  bring  to  trial 
until  death  should  make  large  inroads  upon  the  array  of  par- 
ties, lawyers,  and  witnesses. 
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It  is  felt  that  the  system  thus  far  adopted  and  foreshad- 
owed will  not  differ  materially  from  this. 

The  old  business  bequeathed  by  the  District  Courts, 
amounting,  as  is  announced,  to  about  3500  cases,  is  divided 
amon^  the  eight  judges  of  the  Superior  Court,  and  each  has 
his  own  "department,"  and  his  own  calendar  of  400  to  500 
mixed  cases — some  for  trial  by  court  and  some  by  jury.  Un- 
til provision  shall  be  made  for  drawing  juries,  the  **  con;rt" 
cases  must  monopolize  the  Court. 

When  juries  shall  be  provided  for,  we  presume  that  some 
of  the  judges  will  commence  trying  the  court  eases,  and 
others  the  jury  cases,  on  their  respective  calendars.  Then 
the  other  class  of  cases  in  each  court  must  wait.  For  in- 
stance, if  court  cases  shall  be  taken  up  in  '*  Department  No. 
1, "  the  jury  cases  on  that  calendar  must  wait  six,  eight,  ten 
months,  as  the  case  may  be,  until  the  court  cases  shall  be 
disposed  of,  before  the  jury  calendar  will  be  begun  on.  Then 
it  will  be  taken  up  and  gone  through  with.  A  court  case 
high  up  on  the  calendar  continued  for  cause,  will  get  contin- 
uance through  the  tnal  of  court  cases  and  of  jury  cases,  and 
until  again  reached  on  the  court  calendar — a  period  of  prob- 
ably a  year,  at  least. 

If  a  judge  shall  first  take  up  jury  cases,  the  effect  will  be 
the  same,  mutcUU  mtUaiidis. 

A  plan  has  been  suggested,  which  strikes  us  very  favora- 
bly, and  which  seems  to  meet  witli  general  approbation,  as 
likely  to  more  fairly  give  every  case  a  chance  for  trial  in  due 
time,  and  as  more  consonant  with  the  spirit  of  the  constitu- 
tional provision  making  one  Superior  Court  with  several 
judges.     It  is  this: 

1.  Have  one  court  calendar  and  one  jury  calendar  for  the 
whole  court,  on  which  all  cases  at  issue  shall  be  placed, 
when  issue  is  joined  each  on  the  proper  one,  according  as  it 
is  to  be  tried  by  the  Court  or  by  a  jury.  If  a  jury  be  waived 
in  a  case  after  it  has  gone  to  the  jury  calendar,  let  it  be 
transferred  to  the  place  on  the  court  calendar  to  which  it  is 
entitled  by  the  date  of  joining  issue  therein. 

2.  Let  the  cases  from  the  old  District  Courts  be  placed  on 
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said  calendars  according  to  their  respective  dates  of  issue 
without  regard  to  the  Court  from  which  transferred.  To 
avoid  confusion  and  labor  of  re-numbering,  let  the  cases 
from  the  several  District  Courts  respectively  have  the  letter 
A,  B,  C,  D,  or  E,  as  the  case  may  be,  prefixed  to  the  present 
number  of  each  case.  Thus,  action  No.  18,963  from  Fourth 
District  Court  would  be  known  as  **  A  18,963,"  while  action 
No.  748  from  the  Twenty-third  would  become  ''D  748,"  and 
so  on.  The  cases  commenced  in  Superior  Court  will  simply 
be  numbered  from  one  ap,  and  will  also  be  on  the  calendar 
in  the  order  in  which  issue  was  joined  therein. 

3.  Let  the  cases  thus  upon  the  calendar  be  assigned  by 
the  presiding  judge,  in  rotation,  to  the  several  judges,  from 
day  to  day,  from  week  to  week,  or  at  such  other  intervals  as 
may  be  found  advisable.  Thus  No.  1  on  the  calendar  would 
go  to  Department  No.  1;  No.  2,  to  Department  No.  2;  No. 
8,  to  Department  No.  8;  and  No.  9,  to  Department  No.  9, 
and  so  on.  In  case  of  the  disqualification  of  any  judge  to 
try  a  particular  action,  of  course  it  would  be  assigned  to 
another  judge  for  trial. 

4.  Such  number  of  the  judges  as  shaU  seem  upon  exami- 
nation needed  therefor,  to  commence  the  trial  of  jury  cases 
as  soon  as  provision  shall  be  made  for  drawing  juries;  the 
others  to  proceed  with  the  trial  of  court  cases.  This  as- 
signment will,  of  course,  be  changed  from  time  to  time  as 
found  convenient. 

It  is  to  be  hoped,  as  a  measure  of  economy  and  conve- 
nience, that  one  jury  will  be  provided  by  law  to  be  drawn 
for  the  whole  court  for  the  trial  of  civil  actions,  rather  than 
separate  juries  for  the  several  departments.  Three  depart- 
ments will  need  less  jurors,  if  one  jury  be  drawn  for  all ;  for 
frequently  a  juror  disqualified  to  sit  on  one  case,  would  be 
found  competent  to  sit  in  another  case  pending  at  the  same 
time  before  another  judge. 

5.  A  case  continued  for  cause  or  by  consent  to  go  to  the 
bottom  of  its  calendar  as  it  then  stands. 

6.  New  cases  to  be  placed  on  the  proper  calendars  when- 
ever issue  of  fact  shall  be  joined  therein. 


522  The  Pacific  Coast  Law  Journal. 

7.  It  has  been  suggested  that  one  judge  hear  motions  and 
demurrers  daily,  instead  of  each  judge  calling  a  law  and 
motion  calendar  weekly.  This  would  certainly  have  a  ten- 
dency to  bring  cases  to  issue  more  speedily.  The  judge  who 
does  this  work  would  naturally  be  changed  from  time  to  time. 

Under  this  plan  it  is  to  be  hoped  that  all  cases  will  be  dis- 
posed of  promptly.  After  a  long  trial  before  the  court,  if 
the  judge  shall  not  find  himself  prepared  to  make  a  de- 
cision from  the  bench,  and  shall  need  to  take  more  time  for 
it  than  he  can  get  in  the  regular  intermissions,  undoubtedly 
his  best  course  would  be  to  adjourn  his  court  at  once  for  a 
time  long  enough  to  prepare  his  decision.  A  case  is  never 
so  readily  disposed  of  as  when  it  is  hot;  and  after  once  lay- 
ing away  a  complicated  case,  a  judge  commonly  finds  it 
easier  to  procrastinate  than  to  take  it  up  and  go  through  it. 
He  should  never  let  a  case  get  cold. 

Nor  can  a  case  ever  be  so  easilv  tried  as  when  it  is  new. 

ftp 

If  the  Superior  Court  shall  ever  clear  its  calendar  substan- 
tially, lawyers  will  find  themselves  able  to  manage  and  dis; 
pose  of  a  large  percentage  more  of  fresh  cases  than  of  the 
old  stale  suitB  which  they  have  now  to  watch,  to  perennially 
run  to  the  court  room  about,  and  to  prepare  for  trial  over 
and  over  again. 

We  have  in  hand  for  publication  in  our  next  week's  issue 
a  very  important  opinion  by  Judge  Lorenzo  Sawyer,  of  the 
United  States  Circuit  Court,  involving  a  question  of  jurisdic- 
tion on  habeas  corpus  in  the  famous  Chinese  exhumation  case. 

We  also  have  in  hand  a  recent  opinion  from  the  Supreme 
Court  of  the  United  States,  delivered  by  Mr.  Justice  Field; 
in  the  case  of  TroioiUh  vs.  The  City  and  County  of  San  Fran- 
cisco, showing  (1)  The  history  of  the  title  of  San  Francisco 
to  her  municipal  lands;  (2)  showing  who  are  the  real  bene- 
Jicicfries  of  the  city  under  the  Act  of  Congress  of  March  8, 
1866,  to  quiet  title  to  the  lands  within  her  corporate  limits. 

We  are  now  revising  our  subscription  lists,  and  request 
those  subscribers  whose  present  address  incorrectly  appears 
upon  our  lists  to  notify  us  at  once  what  changes,  if  any, 
should  be  made. 
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Supreme  Court  of  California. 


In  Bank. 


[Filed  February  2,  1880.] 

I  No.  6929.1 

JOHN  WEIL,  State  TREASuiiER, 

vs. 

D.  M.  KENFIELD,  State  Controller. 

CoNBTBUcnoN  OP  THR  CONSTITUTION— READING  BiLi^.  The  Constitution 
(section  15,  article  IV)  requires  that  each  bill  shall  be  read  three  times 
at  length,  unless  the  first  two  readings  be  dispensed  with  by  a  two- 
thirds  vote  for  reasons  of  urgency. 

Original  application  for  mandamus  to  compel  the  defend- 
ant to  draw  nis  warrant  for  $350,  directed  to  be  transferred 
from  the  general  fund  to  the  school  fund  by  an  act  approved 
January  23,  1880.  The  defendant  refused  to  draw  the 
warrant  on  the  ground  that  it  appeared  from  the  journal  of 
the  assembly  that  the  act  was  not  a  legal  enactment,  not 
having  been  passed  in  accordance  with  section  15,  article  IV 
of  the  ^Constitution — "The  Senate  not  having  read  it  on 
three  several  days,  and  the  Assembly  not  having  read  the 
same  at  length  except  on  its  final  passage." 

Win.  H,  Sears,  G.  W.  Tyler,  John  W.  ScUterwhite,  and  Ghas. 
N.  Fox,  for  the  plaintiff. 

E,  A.  Davis,  J,  H,  Dickenson,  and  John  8.  Enos,  for  the 
defendant. 

A.  A,  Gohen,  amicus  curie,  for  the  defendant. 

By  the  Court,  McKinstrt,  J. : 

In  the  view  we  take  of  this  application  it  becomes  unnec- 
essary to  decide  that  this  Court  has  or  has  not  original  juris- 
diction to  issue  the  larit  of  mandamus. 

The  important  question  presented  is  whether  every  bill 
introduced  into  either  House  of  the  Legislature  (unless  the 
requirement  in  that  regard  of  section  15,  article  IV  of  the 
Constitution  is  dispensed  with  by  a  two-thirds  vote  duly  re- 
corded) must  be  read  three  times,  or  whether  the  requirement 
has  been  complied  with  by  reading  the  title  and  a  poiiion  of 
a  bill  twice,  and  reading  the  whole  bill  once.  The  section 
reads  as  follows : 

**  No  law  shall  be  passed  except  by  bill.  Nor  shall  any 
bill  be  put  upon  its  final  passage  until  the  same,  with  the 
amendments  thereto,  shall  have  been  printed  for  the  use  of 
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the  members;  nor  shall  any  bill  become  a  law  unless  the 
same  be  read  on  three  several  days  in  each  House,  unless  in 
ease  of  urgency  two-thirds  of  the  House  where  such  bill 
may  be  pending  shall,  by  a  vote  of  ^eas  and  nays,  dispense 
with  this  provision.  Any  bill  may  originate  in  either  House, 
but  may  be  amended  or  rejected  by  the  other;  and  on  the 
final  passage  of  all  bills  they  shall  be  read  at  length,  and 
the  vote  shall  be  by  yeas  and  nays  upon  each  bill  separately, 
and  shall  be  entered  on  the  journal;  and  no  bill  shall  become 
a  law  without  the  concurrence  of  a  majority  of  the  members 
elected  to  each  House." 

It  is  claimed  by  petitioner  that  the  words  **  be  read"  in 
the  clause  ''  nor  shall  any  bill  become  a  law  unless  the  same 
be  read  on  three  several  days,"  etc.,  should  receive  an  inter- 
pretation ''technical"  and  special.  It  is  admitted  that  all 
Dills — unless  the  provision  is  dispensed  with — must  be  read 
on  three  several  days;  but  it  is  insisted  that  the  framers  of 
the  Constitution,  and  the  people  who  ratified  that  instru- 
ment, must  have  intended  that  ail  bills  should  be  read  in  the 
manner,  and  to  the  extent  only,  that  it  had  been  the  legisla- 
tive practice  to  read  them  prior  to  the  adoption  of  the  Con- 
stitution. 

When,  however,  a  word  is  found  in  a  section  of  the  Con- 
stitution or  of  a  statute,  such  as  is  sometimes  employed  in  a 
sense  specially  appropriate  to  a  science,  art,  or  business,  and 
which  aiflfers  from  its  popular  signification,  the  courts  will 
accord  to  it  its  popular  meaning,  unless  the  very  nature  of 
the  subject  iadicates,  or  the  context  suggests,  tnat  it  is  em- 
ployed in  its  technical  sense.  And  this  presumption  that 
language  is  used  with  the  meaning  ordinarily  attached  to  it 
is  perhaps  strengthened  in  the  present  case,  where*  the  ad- 
mitted purpose  was  to  regulate  m  the  organic  law  the  mode 
of  proceeding  in  respect  to  the  passage  of  bills  through  the 
two  Houses  of  the  Legislature,  and  to  correct  abuses  which 
had  grown  up  under  the  practice  previously  existing.  It 
cannot  be  presumed  at  least  that  the  members  of  the  Con- 
stitutional Convention,  whose  duty  it  was  to  prepare  an  instru- 
ment to  be  submitted  to  the  people,  and  who  had,  therefore, 
received  the  direction  loquendum  ut  uulgns,  intended  to  em- 

Sloy  words  (the  commonly  received  meaning  of  which  is  in- 
isputable)  m  a  sense  peculiar  to  Cushwg's  Manual,  or  in  a 
sense  (if  there  be  such)  in  which  they  constitute  a  portion 
of  the  technology  of  the  science  of  parliamentary  law. 

It  cannot  be  maintained  that  the  verb  '*  to  read,"  in  all  its 
moods  and  tenses,  when  applied  to  bills  for  acts  pending  be- 
fore legislative  bodies,  has  acquired  a  purely  technical  signi- 
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fication  which  absolutely  excludes  its  ordinary  meaning.  The 
authority  upon  parliamentary  law  cited  oy  counsel,  Mr. 
Oushing,  does  not  so  declare.  That  writer  (in  his  Law  and 
Practwe  of  Legislative  Assemblies),  after  describing  the  prac- 
tice, including  the  reading  in  full,  which  at  one  period  pre- 
vailed in  the  House  of  Lords  and  the  Commons,  adds:  **  In 
modem  times  no  essential  difference  has  taken  place,  except 
that  bills  are  not  now  accompanied  by  breviates,  and  it  is 
not  the  custom  to  read  any  bill  at  length.  The  necessity  for 
reading  is  superceded  by  printing;  and  the  rule  which  requires 
a  bill  to  be  read  is  now  saiisjied  by  reading  the  title  and  a  few 
of  the  first  words."  (Section  2141.)  In  the  next  section  of 
the  same  work  he  says:  ** As  the  contents  of  a  bill  cannot 
regularly  be  hiown  to  the  House  until  it  is  read,  it  is  not  usual," 
etc.,  and  in  the  section  following  states  that  the  ancient  pro/  - 
tice  was  substantially  adopted  by  the  House  of  Bepresenta- 
tives  of  Congress  in  178y.  Jeremy  Bentham,  in  his  Essay 
on  Political  Tac^icSy  declares  that,  in  his  day,  the  three  read- 
ings were  purely  nominal ;  the  Clerk  confined  himself  to  read- 
ing the  title  and  the  first  words. 

Both  the  writers  above  mentioned  refer  to  this  nominal' 
reading,  or  reading  which  satisfies  t/ie  ruU,  as  a  suh^titute  for 
the  reading  itself.  But  even  if  it  shall  be  found  that  this 
nominal  reading  is  sometimes  spoken  of  as  the  **  reading  of 
the  bill,"  the  actual  reading  is  also  designated  in  the  same 
manner.  *  It  is  enough  for  our  purpose  to  ascertain  that  when 
a  bill  is  really  read,  it  always  is  said  to  be  read.  Even  if  it  be 
admitted  that  the  reading  of  the  title  has  been  spoken  of  as 
the  reading  of  a  bill,  it  is  quite  certain  that  in  legislative 
parlance  the  ''reading"  includes  the  actual  reading. 

As  to  the  context  :  It  was  not  claimed  at  the  argument  that 
other  sections  of  the  Constitution  cast  any  light  upon  the 
question  we  are  considering,  but  it  was  urged  by  counsel  that 
tne  subsequent  clause  in  the  same  section — ''on  the  final  pass- 
age of  all  bills  they  shall  be  read  at  length  " — clearly  indicates 
that  Hhe  first  and  secovd  readings  may  be  of  a  portion  only. 
But  this  attaches  more  of  consequence  to  the  words  *'  at 
length  "  than  we  think  is  their  due.  The  language  is  given 
effect  and  its  sufficient  purpose  discharged  when  it  is  con- 
strued as  requiring  eveiy  bill  to  be  read  before  its  final  pass- 
age, notwithstanding  the  reading  may  have  been  twice  dis- 
pensed with  by  a  vote  of  two-thirds  of  the  House.  On  the 
linal  passage  it  is  to  be  read  at  length,  and  this,  of  course,  in 
its  then  condition — i.  e.,  with  all  of  the  amendments.  And 
here  we  may  remark  (in  reference  to  any  suggestion  that  the 
framers  of  the  Constitution  must  be  presumed  to  have  been 
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familiar  with  the  former  mode  of  doing  business  in  the  Leg- 
islature, and  could  not  have  intended  so  vain  an  act  as  the 
reading  of  a  bill  throaglioiU  when  they  must  have  known  that 
the  legislators  would  have  printed  copies  of  the  bills  before 
them),  that  it  is  perfectly  apparent  it  ipaa  intended  before 
any  bill  should  be  put  upon  its  final  passage  that  it  should 
be  both  printed  with  its  amendments  and  read  at  length,  be- 
cause section  15  of  Article  IV,  commands  the  printing  and  the 
reading  also. 

It  was  also  claimed  at  the  argument  that  the  clause  "unless, 
in  case  of  urgency,  two-thirds  of  the  House  where  such  bill 
may  be  pending  shall  by  a  vote  of  yeas  and  nays  dispense 
with  this  provision,"  relates  only  to  the  reading  of  bills  on 
separate  days,  and  not  to  the  manner  of  the  reading.  But 
the  obligation  imposed  to  read  on  three  several  days  is  one, 
and  it  cannot  be  doubted  that  the  power  to  dispense  may  be 
employed  with  reference  to  each  and  every  portion  of  this 
obligation.  The  section  as  distinctly  requires  all  bills  to  be 
read  as  it  requires  them  to  be  read  on  separate  days.  If, 
therefore,  the  clause  last  quoted  relates  only  to  the  severed 
days,  the  first  and  second  readings  must  be  ''at  length,"  un- 
less the  words  **be  read"  have  alivavs  a  technical  meaning 
when  applied  to  legislative  action  with  reference  to  bills  for 
laws.  That  point,  however,  we  have  already  passed  upon, 
and  the  suggestion  is  quite  aside  from  the  immediate  pur- 
pose, which  is  to  ascertain  whether  there  be  anything  in  the 
context  which  demands  that  the  alleged  technical  rather  than 
the  popular  meaning  shall  be  placed  upon  the  words  "be 
read." 

Not  only  do  we  discover  nothing  in  the  context  which  com- 
pels us  to  depart  from  the  general  acceptation  of  the  words, 
"  be  read,"  but  we  find  in  the  same  section  language  which 
strongly  corroborates  the  testimony  of  the  words  themselves. 
It  is  manifest  that  it  was  the  object  of  the  section  to  provide 
all  necessary  checks  upon  the  conduct  of  the  two  Houses;  to 
prohibit  abuses,  and  to  prevent  hasty  and  ill* considered  leg- 
islation. The  Constitution  is  a  limitation  upon  not  a  grant 
of  legislative  power,  and  the .  Legislature  may  adopt  any 
mode  of  passing  laws  not  prohibited  by  it.  We  were  in- 
formed that  the  present  Legislature  has  very  wisely  provided 
for  the  printing  of  bills  at  or  before  the  first  ''reading." 
But  the  Constitution  does  not  require  them  to  be  printed 
until  immediately  before  their  final  passage. 

If,  then,  they  need  not  in  any  case  be  actually  read  before 
they  are  about  to  be  put  on  their  final  passage,  the  Constitu- 
tion contains  no  mandatory  clause  by  which  the  contents  of 
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bills  shall  be  made  known  to  members  until  that  stage  of  the 
proceedings  is  reached.  Thus  several  of  the  most  efficient 
obstacles  to  reckless  legislation  would  be  construed  out  of 
the  instrument.  It  would  certainly  avail  little  as  a  practical 
restriction  that  bills  should  *  *  be  read  "  on  three  several  days 
if  two  of  the  readings,  so  called,  were  not  readings  at  all, 
unless  the  Constitution  itself  provided  some  other  efficient 
mode  of  making  their  contents  Known  prior  to  the  eve  of  their 
tinal  passage. 

The  petition  for  the  writ  and  statements  of  counsel,  as  well 
as  the  history  of  the  legislative  department  of  the  State  gov- 
ernment, establish  that,  prior  to  tne  adoption  of  the  present 
Constitution,  it  was  the  practice,  when  a  bill  was  taken  up, 
for  the  Secretary  or  Clerk  to  read  the  tUle  and  to  proceed  to 
read  a  section  or  more  when  he  was  interrupted  by  the  Pres- 
ident or  Speaker,  who  announced — no  objection  being  made 
— **  The  first  (or  second)  reading  of  the  bill,"  etc.  This  was 
the  course  pursued  in  the  Honorable  the  Assembly  with  res- 
pect to  the  particular  bill  which  resulted  in  the  act,  the  valid- 
ity or  invalidity  of  which  we  are  called  on  to  detennine.  It 
was  admitted  that  in  accordance  with  parliamentary  usage, 
as  the  same  existed  in  this  State  prior  to  the  present  Consti- 
tution, the  Speaker  could  not  have  declared  tne  bill  to  have 
been  read  had  any  single  Assemblyman  objected,  but  that  in 
case  of  such  objection,  the  bill  must  have  been  read  in  fact. 
In  other  words,  the  parliamentary  law  required  that  all  bills 
should  actually  be  read  unless  the  reading  was  dispensed 
with  by  unanimous  consent.  The  actual  reading  was  usually 
unanimously  waived;  but  when  the  reading  was  waived,  the 
formal  announcement  of  the  Speaker  that  the  bill  had  been 
read  did  not  convert  into  a  reading  that  which  was  not  a 
reading,  for  this  would  make  the  waiver  of  a  thing  the  equi- 
valent of  the  thing  itself.  If  all  remained  silent  when  the 
reading  was  interrupted,  all  assumed  the  bill  to  have  been 
read,  and  it  was  ordinarily  so  entered  in  the  journals.  But 
this  did  not  make  a  reading  in  fact,  and  we  are  of  opinion 
that  it  was  (among  other  things)  to  do  away  with  this  acqui- 
escence by  silence  that  the  clause  in  section  15,  which  we 
have  been  treating,  was  inserted. 

It  was  intended  by,  and  declared  in,  the  clause  so  often 
referred  to  that  tlie  reading  of  a  bill  shall  no  longer  be  im- 
plied  from  the  mere  silence  of  Senators  or  Assemblymen, 
but  that  the  consent  of  the  House  in  which  the  bill  is  pen- 
ding to  a  waiver  of  the  actual  reading  shall  be  indicated  by 
a  formal  vote  of  **yeas  and  nays,"  when  two-thirds  shall  de- 
claije  that  an  "urgency  "  has  arisen  which  renders  it  proper 
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to  dispense  with  the  reading.  The  vote  upon  dispensing  with 
the  reading  goes  upon  the  record,  so  that  each  Representa- 
tive may  be  held  responsible  to  his  constituents  for  his  con- 
duct in  respect  to  this  as  well  as  other  questions.  The  entry 
must  now  accord  with  the  fact.  It  is  not  to  be  entered  in 
the  journal  (as  was  often  formerly  the  case),  that  a  bill  is 
read  when  it  is  not  read.  It  must  either  be  read,  or  the 
members  be  called  on  to  declare  afKrmatively  that  it  shall 
not  be  read  because  of  pressing  and  urgent  necessity. 

We  do  not  dare  to  determine  that  any  constitutional  pre- 
requisite to  the  validity  of  a  law  is  of  no  practical  service. 
It  may  be,  as  suggested,  that  the  evil  effects  of  the  delays 
caused  by  the  interpretation  of  the  language  of  the  Constitu- 
tion we  have  adopted  may  more  than  counterbalance  any 
benefits  that  may  accrue  to  legislation  by  the  additional  op- 
portunities afforded  each  law-maker  to  become  acqiiainted 
with  the  contents  of  all  bills.  But  we  are  not  permitted  to 
consider  the  policy  of  a  provision  where  its  language,  as  in  the 
present  instance,  seems  to  us  plain  and  positive.  The  whole 
of  this  line  of  argument  is  disposed  of  oy  the  phrase,  *'  Ita 
lex  scripta  est" 

To  our  respect  for  a  co-ordinate  department  of  the  State 
government  is  added  our  personal  regard  for  the  distinguished 
gentlemen  who  have  so  ably  presented  the  view  of  this  case 
from  which  we  have  felt  constrained  to  dissent.  We  might 
freely  admit  that  none  of  the  restrictions  of  the  Constitution 
would  be  necessary  to  the  proper  discharge  of  their  duties 
by  the  honorable  gentlemen  who  compose  the  present  As- 
sembly. But  the  people  may  not  always  be  so  happy  in  the 
choice  of  their  representatives,  and  we  deem  it  our  duty  to 
require  a  strict  compliance  with  mandatory  provisions  in- 
tended to  prevent  evils  which  have  existed  in  the  past,  and 
which  may  reappear  in  the  future.     Writ  denied. 

(Mr.  Justice  Myrick  did  not  express  any  opinion.) 

Department  No.  1. 


[Filed  February  7,  1880.] 
[No.  6075.] 

BOINGNERES  vs.  BOULON. 

IvMOBAii  CoNBiDSBATioN.  Service  by  a  woman  as  mistress  is  not  a  sufficient 
consideration  for  a  promise  of  marriage,  because  immoral,  illegal,  and 
against  public  policy. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  San  Francisco. 


The  Pacific  Coast  Law  Journal.  629 

'  The  defendant  had  judgment,  and  the  plaintiff  appealed. 
«/.  E,  McElrcUh  and  M.  Midlany,  for  the  appellant. 
Sidney  V.  Smith  (t  Son^  for  the  respondent. 

Bv  the  Court,  McKinbtky,  J:  (from  the  bench) : 
The  only  evidence  in  respect  to  the  alleged  promise  of 
marriage  is  the  testimony  of  the  plaintiff  herself.  She  de- 
clares— such  is  the  effect  of  her  language — that  the  only  con- 
Hideration  for  the  promise  was  that  she  should  continue  the 
immoral  and  illegal  relation  towards  defendant,  as  his  mis- 
tress, which  she  had  held  previous  to  the  promise.  This  is 
only  saying  that  he  promised  to  marry  her  at  some  date  not 
mentioned  if  she  would  continue  to  surrender  her  person  to 
him  as  she  had  done  in  the  past. 

It  has  been  held,  and  we  think  coiTectly,  that  such  prom- 
ise of  surrender  on  the  part  of  the  woman  is  not  sufficient 
consideration  for  a  promise  of  marriage,  because  immoral, 
illegal,  and  against  public  policy.  On  the  authority  of 
Hanks  vs.  Naglee  (4  Pac.  Law  Jour.,  p.  456),  the  judgment 
must  be  affirmed.     So  ordered. 


Department  No.  1. 


[Filed  February  6,  1880.] 

[No.  6912.1 

FREDEBICK  BEHEMANN  vs.  MARY  BARTO. 

Rknkwal  of  Lease.  Payment  of  rent  when  it  becomes  due,  and  perform- 
ance of  other  covenants  of  a  lease  under  which  a  tenant  is  in  posseB- 
sion  of  leased  premises  with  the  privilege  of  renewing  the  lease  at  the 
end  of  the  term,  are  conditions  precedent  to  the  exercise  of  the  right 
of  renewal. 

Appeal  from  the  County  Court  of  the  City  and  County  of 
San  Francisco. 

Judgment  was  for  defendant,  and  plaintiff  appealed. 

James  B,  Townseiid,  for  appellant. 
Lhyd  d:  Neivlands,  for  respondent. 

By  the  Court,  McKee,  J. : 

Payment  of  rent  when  it  becomes  due,  and  performance  of 
other  covenants  of  a  lease  under  which  a  tenant  is  in  posses- 
sion of  leased  premises  with  the  privilege  of  renewing  the 
lease  at  the  encl  of  the  term,  are  conditions  precedent  to  the 
exercise  of  the  right  of  renewal.  When,  therefore,  the  de- 
fendant in  this  action,  as  tenant  under  the  lease  from  the 
plaintiff,  made  default  in  payment  of  the  last  installment  of 
rent  at  the  time  it  became  due,  and  failed  to  perform  the 
covenants  of  the  lease  as  to  payment  of  taxes  and  assess- 
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ment  liens,  her  possession  of  the  leased  premises,  after  the 
expiration  of  the  term,  did  not  operate  as  notice  to  plairtiff 
that  she  had  elected  to  continue  the  term,  nor  did  it  work  a 
renewal  of  the  lease;  for  her  right  to  renew  depended  upon 
the  performance  by  her  of  her  covenants  in  the  lease. 
Judgment  and  order  reversed,  and  cause  remanded* 


Department  No*  2, 


[Filed  February  6,  1880.1 
[No.  6631.] 

Mcdonald  vs.  mcconky. 

Attorney  cm  Appkal.     Query  as  to  whether  an  appeal,  like  a  writ  of  erroij 
is  not  a  new  proceeding,  in   which  the  party  to   the   action  has  fill 
power  to  constitnte  an   attorney  to  take  and  prosecute  the  appeal, 
other  than  the  attorney  of  record  in  the  cause  in  the  court  below. 

Same.  Where  the  attorney  for  one  party  to  an  appeal  joins  with  another 
attorney  as  the  attorney  for  the  other  party  to  the  appeal  in  cer- 
tifying to  the  correctness  of  the  record,  he  waives  the  right  to  object 
to  the  competency  of  the  other  attorney. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict, Alameda  County. 

J,  R.  Palmer,  for  the  motion. 
A.  H,  OriffUhf  contra. 

By  the  Court,  Thornton,  J. : 

In  this  case  the  respondent,  by  his  attorney,  J.  B.  Palmer, 
Esq.,  moves  to  dismiss  the  appeal  and  strike  the  transcript 
from  the  files,  on  the  mrounds  that  the  attoraey  (A.  H.  Grif- 
fith) who  signed,  filed,  and  served  the  notice  '  of  ap- 
peal, and  filed  and  served  the  transcript  herein,  was 
not  at  the  time  of  so  doing  the  attorney  of  record  for  the 
defendant  and  appellant,  and  was  not  therefore  competent 
to  give  sach  notice  or  take  an  appeal  in  the  cause. 

There  appears  in  the  transcript,  at  the  end  thereof,  a  cer- 
tificate signed  by  A.  H.  Griffith  as  attorney  for  appellant, 
and  J.  R.  Palmer  as  attorney  for  respondent,  to  tne  effect 
that  the  persons  above  named,  as  attorneys  for  the  plaintiff 
aiid  defendant,  certify  that  the  foregoing  transcript  embraces 
a  full,  true,  and  correct  copy  of  the  Judgment  roll,  notice  of 
motion  for  new  trial,  notice  of  motion  to  dismiss,  motion  for 
new  trial,  order  dismissing  the  same,  notice  of  appeal,  and 
that  an  undertaking  on  appeal  in  due  form  has  been  duly 
filed. 

We  are  inclined  to  the  opinion  that  Mr.  Griffith  was  com- 
petent to  give  the  notice  of  appeal  and  to  take  an  appeal  in 
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the  cause,  for  the  reason  that  an  appeal,  like  a  writ  of  error, 
is  a  new  proceeding,  and  that  the  party  to  the  action  has  full 
}>ower  to  constitute  an  attorney  to  take  and  prosecute  the 
appeal,  other  than  the  attorney  of  record  in  the  cause  in  the 
court  below. 

But  waiving  this  question,  which  we  do  not  intend  to  de- 
cide, we  think  the  attorney  for  the  respondent  admitted  the 
competency  of  Griffith  by  joining  with  him  in  the  certificate 
referred  to,  and  thus  waived  the  right  to  object  to  his  com- 
petency in  the  mode  which  he  has  adopted. 

The  appeal  is  therefore  regularly  here,  and  the  motion 
must  be  clenied. 

The  question  as  to  the  competency  of  Griffith  to  act  as 
attorney  for  the  defendant  in  the  Court  a  quo,  in  the  mode 
set  forth  in  the  transcript,  is  not  passed  on  here,  and  is  re- 
served until  the  argument  of  the  cause. 

Motion  denied. 


Department  No.  2. 


[Filed  February  6,  1880.] 

[No.  5632.] 

BRANDON  vs.  WHITNEY. 

Fraudulent  BspfiKSENTATioNS,  and  the  sufficiency  of  evidence  to  establish 

the  same,  considered. 
An  Appeal  fbom  a  Judombnt  must  be  taken  within  one  year. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict, San  Francisco. 
The  plaiutiiF  appealed. 
M,  A,    WheaCon,  for  appellant. 
Jarhoe  dt  Hairismi,  for  respondent. 

By  the  Court,  Sharpstein,  J : 

The  gravamen  of  the  complaint  is  that  the  plaintiiF  was  in- 
duced by  the  fraudulent  representations  of  the  defendants, 
all  of  whom  were  stockholders  and  six  of  them  trustees  of 
the  Virginia  Silver  Mining  Company,  to  purchase  the  stock 
of  that  corporation,  which  he  alleges  was  worthless.  He  al- 
leges that  tlie  representation  which  induced  him  to  purchase 
said  stock  was,  that  the  above  named  corporation  **  nad  pur- 
chased a  certain  mill  and  mine  from  an  Indiana  coi-poration, 
and  was  the  absolute  owner  thereof,  and  that  the  certificates 
of  stock  (which  he  purchased)  did  in  fact  represent  the  said 
mill  and  mines  so  purchased." 

We  are  unable  to  find  in  the  transcript  any  evidence  which 
tends  to  prove  that  any  of  the  defendants,  except  defendant 


632  The  Pacific  Coast  Law  Journal, 

Bailey,  made  any  representations  whatever  to  the  plaintiff. 
The  plaintiff  testified  on  the  trial,  and  the  nearest  approach 
that  he  made  to  inculpating  any  of  the  other  defendants  is 
in  his  statement  that  he  casuaUy  met  defendant  McDonald 
on  the  street,  and  told  him  that  he  (plaintiff)  ''  understood 
Mr.  Bailey  that  there  was  a  consolidation  of  the  Virginia  and 
Big  Smoky  Mill  Mine,"  and  McDonald  replied  that  "that 
was  his  understanding  of  it." 

It  is  unnecessary  to  point  out  the  discrepancy  between  this 
statement  and  that  above  quoted  from  the  complaint.  Plain- 
tiff's  counsel  admits  in  his  brief  "that  there  is  some  evi- 
dence tending  to  show  that  Whitney  and  McDonald  acted  in 
good  faith."  If  there  is  any  tending  to  prove  that  they  did 
not,  it  has  escaped  our  observation.  ^ 

Defendant  Bailey,  according  to  the  testimony  of  the  plain- 
tiff, told  him  on  two  or  more  occasions  that  there  was  a  ca?2- 
solidation  of  the  two  corporations.  Bailey  so  said  in  response 
to  questions  asked  him  by  the  plaintiff.  Bailey  did  not  state, 
nor  did  plaintiff  inquire,  what  the  terms  of  the  consolidation 
were.  This  is  a  brief  but  fair  statement  of  all  the  testimony 
introduced  by  the  plaintiff  to  sustain  the  allegation  of  his 
complaint  that  the  defendants  represented  that  the  Virginia 
Silver  Mining  Company  had  purchased  the  mill  and  mines  of 
the  Indiana  corporation,  and  was  the  absolute  owner  thereof - 
As  this  and  all  the  other  allegations  of  the  complaint  which 
charge  that  the  defendants  made  false  representations  are 
denied  in  their  answer,  the  inadequacy  of  the  evidence  in 
this  respect  is  sufficiently  apparent. 

But  tne  evidence  shows  that  there  was,  at  the  time  when 
plaintiff  purchased  his  stock,  a  contract  of  sale  and  purchase 
between  the  two  corporations.  One  of  the  terms  of  the  sale 
was,  that  the  vendor  should  retain  the  possession  of  the  mill 
and  mines  sold  until  the  profits  of  working  them  amounted 
to  $40,000,  or  until  the  vendee  paid  that  sum  to  the  vendor, 
when,  in  either  event,  the  vendor  was  to  make  an  absolute 
conveyance  of  the  mill  and  mines  to  the  vendee. 

The  plaintiff's  counsel  criticises  this  transaction,  and 
doubts  its  bo)ia  fides;  but  there  is  no  proof  that  it  was  not 
what  it  purported  to  be.  If  the  plaintiff  did  not  know  the 
terms  of  the  sale,  there  is  no  evidence  that  he  ever  inquired 
what  they  were,  nor  that  any  one  gave  him  any  false  or 
other  information  concerning  them.  His  sole  complaint  now 
is,  that  he  was  deceived  in  regard  to  the  terms  of  the  sale. 
If  a  convej'ance  had  been  made  to  the  vendee,  and  it  had 
been  put  into  the  actual  possession  of  the  property,  tlie 
plaintiff  admits  that  he  would  have  had  no  cause  of  com- 
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plaint;  and  yet  he  does  not  testify  that  anyone  ever  told  him 
that  such  a  conveyance  had  been  made,  or  that  the  vended 
had  been  put  into  the  possession  of  the  property.  He  was 
told  that  there  had  been  a  consolidation,  and  that  satisfied 
him  until  the  price  of  the  stock  declined,  and  then  he  sought 
and  obtained  information  of  the  terms  of  that  consolidation. 

When  the  plaintiff  rested,  a  motion  for  a  nonsuit  was  made 
and  granted  as  to  all  the  defendants  except  Bailey,  McDon- 
ald, and  Whitney.  There  was  no  error  in  that.  A  few  of 
the  rulings  of  the  Court  are  excepted  to,  but  they  were  upon 
comparatively  unimportant  points,  and  appear  to  us  to  be 
correct. 

The  Court  found  against  the  plaintiff  upon  all  the  material 
issues,  and  rendered  judgment  in  favor  of  the  defendants. 
A  motion  for  a  new  trial  was  made  and  denied.  We  are  not 
satisfied  that  the  order  denying  a  new  trial  should  be  dis- 
turbed. 

The  judgment  was  entered  December  2,  1873,  and  this  ap- 
peal was  taken  June  3,  1876.  We  are  therefore  compelled 
to  disregard  the  appeal  from  the  judgment. 

Order  denying  the  motion  for  a  new  trial  affirmed. 


Department  No.  2. 


[Filed  February  6,  1880.]  • 
fNo.  5799.1 

ALVARADO  et  al.  vs.  DeCELIS. 

Nonsuit.     In  a  trial  before  a  jury  where  there  is  evidence  in  support  of  the 
canse  of  action  a  nonsuit  should  not  be  granted. 

Appeal  from  the  District  Court  of  the  Nineteenth  Judicial 
District,  San  Francisco  County. 

E.  J.  &  J.  H,  Moore,  for  appellant. 
M.  0,  Cobb,  for  respondent. 

By  the  Court,  Thornton,  P.  J. : 

In  this  cause  the  Court  granted  a  nonsuit  on  motion  of  de- 
fendant. The  plaintiiBfs  moved  for  a  new^  trial,  which  was 
granted.     The  appeal  is  from  this  order  granting  a  new  trial. 

The  Court  had  improperly  granted  a  nonsuit.  There  was 
evidence  admitted  which  should  have  gone  to  the  jury  upon 
the  issue,  whether  the  commission  sued  for  had  been  earned 
by  the  plaintiffs  under  their  contract  with  defendant. 

There  was  no  error  in  the  order  appealed  from,  and  it  is 
affirmed. 
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Department  No.  2. 


[Filed  Febraarj  5,  1880.] 
[No.  6952.] 

UPSTONE  vs.  WEIE. 

Pabt  Pkhformance  of  Contract — Measurk  op  Damages.  Where  there  is 
bnt  n  part  performance  of  a  contract,  Ihe  measure  of  damiiges  in  ree- 
ompenne  to  the  party  not  in  fault  for  the  part  performance,  and  indem- 
nity for  his  loss  in  respect  to  the  part  unexecuted. 

Kame — General.  Assumpsit.  If  a  party  agree  to  receive  materials  at  a  stip- 
ulated price,  and  afterwards  refuse  to  receive  the  whole,  the  party 
furnishing  the  materials  may  waive  his  rights  to  sue  under  the  contract, 
and  in  an  action  of  general  assumpsit  may  recover  the  value  of  the 
materials  fui^nished. 

Interest  where  the  Rate  is  not  Fiukd.  Money  due  on  an  instrnment 
in  writing  which  does  not  fix  a  rate  of  interest,  beai*s  interest  at  the  rate 
of  ten  per  cent,  per  annum. ' 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict, San  Francisco  County. 

The  plaintiff  had  judgment,  and  the  defendant  having 
been  denied  a  new  trial,  appealed. 

Drake  <&  liixy  for  appellant. 
Howe  (t  Roselxinm,  for  respondent. 

By  the  Court,  Sharpstein,  J : 

This  is  an  action  for  the  recovery  of  a  balance  alleged  to 
be  due  from  the  defendant  to  the  plaintiff  upon  a  written 
contract  entered  into  between  them,  by  which  the  plaintiff 
agreed  to  furnish,  and  the  defendant  to  receive,  a  certain 
quantity  of  iron  work  at  a  stipulated  price.  In  consequence 
of  the  defendant  s  refusal  to  receive  the  quantity  speciHed  in 
the  contract,  the  plaintiff  furnished  less  than  that  quantity, 
but  all  that  the  defendant  required  or  would  receive.  Upon 
this  state  of  facts,  the  plaintiff  contends  that  he  is  entitled  to 
recover  the  contract  price  for  the  entire  quantity  specified  in 
the  contract.  The  action  was  tried  before  a  jury,  and  the 
Court  admitted  evidence,  subject  to  the  objection  of  the 
plaintiff'  that  it  was  irrelevant,  which  tended  to  prove  that 
the  quantity  of  iron  work  actually  furnished  w^as  w^orth  $307 
less  than  the  quantity  specified  in  the  contract.  But  after- 
wards, on  motion  of  plaintiff,  that  evidence  was  stricken  out 
by  order  of  the  Court,  to  which  the  defendant  excepted. 
The  following  extract  from  the  instruction  of  the  Comi;  to 
the  jury  is  sufficient  to  illustrate  the  theory  upon  which  the 
Court  ordered  that  evidence  stricken  out : 

**  The  facts  are  not  disputed.  The  question  is  simply  a 
question  of  law.     It  is  admitted  on  both  sides  that  the  plain- 
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tiff  did  not  furnish  2,176  feet  of  band  iron,  and  therefore  it 
is  claimed  he  is  not  entitled  to  recover  the  whole  amount 
which  was  agreed  to  be  paid.  But  the  Court  instructs  you 
that  if  he  furnished  all  that  was  demanded  of  him — enough 
to  complete  the  building — ^and  is  ready  to  furnish  the  bal- 
ance, or  was  ready  to  furnish  all  that  was  required  of  him 
under  these  specifications,  he  is  entitled  to  a  verdict.  It  is 
not  pretended  that  he  was  called  upon  to  furnish  any  more. 
He  furnished  it  as  he  was  called  upon  to  furnish  it,  until 
they  had  enough.  That  is  my  understanding  of  the  evidence. 
Under  this  state  of  facts  he  is  entitled  to  the  full  amount 
agreed  upon  to  be  paid." 

Does  that  instruction  lay  down  the  true  rule  as  to  the 
measure  of  damages  in  this  case?  The  rule,  as  we  under- 
stand it  to  be,  is  this :  The  plaintiff  having  sued  upon  the 
contract,  is  entitled  to  recover,  for  the  iron  work  furnished, 
such  a  proportion  of  the  Tvhole  contract  price  as  the  quantity 
which  he  lumished  bears  to  the  whole  q^uantity  contracted 
for;  and  in  addition  to  that,  the  profit  which  he  would  have 
made  if  he  had  been  allowed  to  complete  his  contract,  to- 
gether with  the  damages  he  incurred  in  providing  means  for 
furnishing  the  residue  of  the  iron  work  called  for  by  the  con- 
tract, but  not  delivered  because  of  the  defendant's  breach. 

More  succinctly  stated,  the  rule  is,  recompense  to  the 
plaintiff  for  the  part  performance,  and  indemnitv  for  his  loss 
in  respect  to  the  part  unexecuted.  {Hall\s.  2  rout,  35  Cal. 
229;  Blaekvs.  Woodrom,  39  Md.  194;  Piiedlandei*  vs.  Pugh, 
43  Miss.  Ill;  Chrk  vs.  Marsiglia,  1  Denio,  317;  Phil,  IV.  (f- 
B.  R,  B.  Co.  vs.  Howard,  13  How.  307-344.) 

Under  the  instruction  of  the  Court  the  jury  may  have 
rendered  a  verdict  in  favor  of  the  plaintiff  for  the  entire 
amount  stipulated  in  the  contract  to  be  paid  upon  a  full  per- 
formance of  it. 

If  the  plaintiff  had  chosen  to  waive  hife  contract,  and  sue  in 
general  assumpsit  for  materials  furnished,  then  his  measure 
of  damages  would  be  the  value  of  the  iron  work  actually  fur- 
nished. .  In  no  aspect  of  the  case  could  he  recover  for  part 
performance  the  compensation  stipulated  in  the  contract  for 
full  performance. 

The  instruction  to  the  jury  that  the  plaintiff  was  entitled 
to  interest  at  the  rate  of  ten  per  cent,  on  what  was  due  at  the 
time  he  demanded  payment  of  it  was  excepted  to,  and  is  as- 
signed as  error.  The  statute  then  in  force  provided :  **  That, 
unless  there  is  an  express  contract  in  writing  fixing  a  differ- 
ent rate,  interest  is  payable  on  all  moneys  at  the  rate  of  ten 
per  cent,  per  annum  after  they  become  due  on  any  instrument 
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in  larUing,''  If  anything  was  due  in  this  case,  it  was  upon 
an  instrument  in  writing;  and  assuming  that  something  was 
due  when  the  demand  of  payment  was  made,  there  is  no 
error  in  the  instruction  on  that  point. 

According  to  the  views  which  we  have  expressed  as  to  the 
rule  of  the  measure  of  damages  applicable  to  the  case,  the 
Court  erred  in  ordering  the  defendant's  evidence  to  be 
stricken  out,  and  in  its  instruction  to  the  jury  upon  that 
question. 

The  judgment  and  order  are  reversed,  and  cause  remanded 
for  a  new  trial. 


Department  No.  2. 


[Filed  February  4,  1880.] 

[No.  5789.1 

A.  L.  BANCROFT  et  al.  vs.  B.  HEBINGHI  et  al. 

FRATOUiiBNT  Transfeiw.  Fot  the  purpose  of  impeaching  a  transfer  of  prop- 
erty on  the  (ifronnd  of  fraud,  evidence  of  a  fraudulent  combination  be- 
tween the  defendant  and  another  to  defraud  others  than  the  plaintiff  in 
the  same  way  is  admissible. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  San  Francisco  County. 

R,  P.  rfc  H,  N.  Clement,  for  the  appellant. 
Hunt  (t  Rising,  for  the  respondent. 

By  the  Court,  MviacK,  J. : 

This  cause  came  on  for  trial  in  the  Court  below  before  a 
jury.  For  the  purpose  of  avoiding  the  alleged  sale  to  de- 
fendant of  the  piano,  stool,  and  cover,  plaintiff  offered  evi- 
dence of  transactions  by  which  defendant  and  Euphrit  ha<l 
obtained  goods  from  other  persons  by  means  similar  to  those 
used  in  this  case,  to  which  defendants  objected,  and  the  ob- 
jection was  sustiiined.  Some  evidence  had  already  been 
fiven  in  the  case  regarding  the  acts  of  defendants  and 
luphrit  in  obtaining  the  property  now  in  dispute,  tending  to 
show  a  fraudulent  combination  between  them  for  that  pur- 
pose; and  that  evidence,  with  the  evidenr^e  offered,  the 
plaintiff  was  entitled  to  have  submitted  to  the  jury.  ( Wiggin 
vs.  Day,  9  Gray,  97;  Rotvleif  vs.  Bigeloiv,  12  Pick.  306; 
Tiwmpson  vs.  Rose,  16  Conn.  71.) 

The  Court  erred  in  sustaining  the  objection,  in  granting 
the  nonsuit,  and  in  refusing  a  new  trial. 

Judgment  and  order   refusing  a  trial  reversed,    and  the 
Court  Delow  is  directed  to  grant  a  new  trial. 
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Department  No.  2. 


FFiled  Jannary  19,  1880.1 
fNo.  6900.1 
A.  N.  BANDY  vs.  L.  W.  KANSOME  et  al. 

Jdsticb  Coubt — Insolvency  Pbocbedinos.  The  Justices'  Court  has  power 
to  give  judgment  and  issue  an  execution  agiunst  a  defendant  after  the 
filing  of  his  petition  in  insolvency,  and  the  issuing  of  an  order  there- 

^  upon  staying  all  proceedings  against  the  petitioner  does  deprive  the 

Justices*  Court  of  its  ordinary  jurisdiction  within  the  meaning  of  $ 
1102  C.  C.  P.,  although  a  disregard  of  the  order  might  be  an  error 
for  which  its  judgment  might  be  reserved. 

Original  application  for  a  writ  of  prohibition. 

e/.  n.  Hunt  J  for  petitioner. 

No  appearance  contra. 

By  the  Court,  Sharpstein,  J. : 

The  petitioner  alleges  in  substance  that  on  the  19th  day  of 
December,  1879,  he  filed  his  petition  in  insolvency  in  the 
County  Court  of  the  City  and  Comity  of  San  Francisco. 
That  thereupon  the  Judge  of  that  Court  issued  an  order  for 
the  meeting  of  creditors,  and  at  the  same  time  made  an 
order  that  all  proceedings  against  the  [)etitioner  be  stayed. 
That  since  said  orders  were  made  certain  of  the  creditors  of 
the  petitioner  have  commenced  actions  and  obtained  judg- 
ments in  the  Justices'  Court  of  said  city  and  county  against 
the  petitioner,  and  that  upon  one  of  said  judgments  an  exe- 
cution has  been  issued.  Wherefore  the  petitioner  prays  that 
a  writ  of  prohibition  issue  out  of  this  Court  to  said  Justices' 
Court,  prohibiting  further  proceedings  therein  in  said 
actions. 

The  proceedings  which  the  petitioner  seeks  to  have  pro- 
hibited are  certainly  within  and  not  in  excess  of  the  ordinary 
jurisdiction  of  the  Justices'  Court.  But  for  the  order  of  the 
County  Court  staying  proceedings  against  the  debtor,  until 
the  question  of  his  rignt  to  a  discharge  from  his  debts  was 
determined,  the  right  of  tiie  Justices'  Court  to  proceed,  as  it 
has  done,  would  not  be  questioned.  That  order,  if  properly 
made,  can  be  enforced  by  the  Court  which  has  jurisdiction 
of  the  insolvency  proceedings  in  which  it  was  made.  Con- 
ceding, however,  that  it  was  properly  made  and  should  be 
obeyed,  and  if  not  obeyed  should  be  enforced,  it  did  not  de- 
prive the  Justices'  Court  of  its  ordinary  jurisdiction  within 
the  meaning  of  section  1102  of  the  Code  of  Civil  Procedure; 
although  a  disregard  of  the  order  by  that  Court  might 
amount  to  an  error,  for  which  its  judgment  would  be  reversed. 
(Pcopfe  vs.  Whitney,  47  Cal.  584.) 

The  application  is  denied. 
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Department  No.  2. 


[Filed  February  4,  1880.] 
fNo.  6969.1 

LOUISA  M.  PAGE,  Administratrix, 

vs. 

JOSEPH  C.  TUCKER  et  al. 

Adminibtbatdb  and  Heib.  Ab  against  the  executor  or  adminiBtrator,  an  heif 
cannot,  before  the  diBtribution  of  ihe  estate,  recover  property  left  by 
the  decedent. 

Appeal   from  the  District   Court   of  the  Third  Judicial 
District,  Alameda  County. 
James  L.  Crittenden,  for  the  appellant. 
(t.  P»  dt  TV.  U,  Sharp,  for  the  respondent. 

By  the  Court,  Myrick,  J. : 

Charlotte  M.  Page  died  December  27,  1873,  seized  and 
possessed  of  the  premises  in  controversy,  leaving  a  will  by 
which  she  devised  the  premises  to  her  husband,  Addison  L. 
Page,  whom  she  named  to  be  executor  of  the  will.  In  1875 
Addison  L.  Page  conveyed  his  interest  in  the  premises  to 
Thompson,  and  he  to  the  defendant,  the  National  Oold  Bank 
and  Trust  Company,  a  corporation.  February  26,  1876, 
plaintiff  was  by  the  Probate  Court  appointed  special  admin- 
istratrix of  the  estate  of  Charlotte  M.  Page,  aeceased,  and 
on  the  29th  of  February,  1876,  received  letters  as  such,  and 
entered  into  and  took  possession  of  the  premises,  and  re- 
mained in  the  full  and  exclusive  possession  thereof  for  six 
days  thereafter,  when  the  defendant,  the  National  G.  B.  and 
T.  Co.  forcibly  removed  her  and  dispossessed  her  of  the 
premises,  and  thence  continuously  withheld  the  same  by  it- 
self and  its  tenant,  the  defendant  Tucker.  March  7,  1876, 
plaintiff  was  appointed  and  duly  qualified  as  administratrix 
of  the  estate  of  said  Charlotte  M.  Page,  deceased,  witli  the 
will  annexed,  and  received  letters  as  such,  which  letters  re- 
main unrevoked.  Plaintiff,  May  11,  1876,  commenced  this 
action  of  ejectment.  The  case  came  on  to  be  heard  by  a 
jury,  and  after  evidence  had  been  heard  the  Court  directed 
the  jury  to  render  a  verdict  in  favor  of  plaintiff  and  against 
defendants.  The  jury  rendered  the  verdict  accordingly. 
Afterwards  the  Court  granted  a  new  trial,  from  which  order 
plaintiff  appealed. 

It  is  contended  on  the  part  of  the  appellant  that  plaintiff, 
as  administratrix,  is  entitled  to  the  possession  of  the  premises 
of  the  deceased  during  and  for  the  purposes  of  administra- 
tion. 
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On  the  other  hand,  the  respondents  insist  that  the  defend- 
ants, claiming  under  the  devisee  in  the  will,  are  entitled  to 
the  posession;  that  before  the  administratrix  can  recover  she 
must  allege  and  show  that  the  possession  is  required  by 
her  for  the  purposes  of  administration — viz.,  to  pay  debts,  etc. 

We  are  of  opinion  that  the  Court  below  en*ed  in  granting 
the  new  trial.  During  the  administration,  and  until  distri- 
bution, partial  or  final,  the  executor  or  administi*ator  is  en- 
titled to  have  the  possession  of  the  property  left  by  the  de- 
ceased. (Sec.  1452,  C.  C.  P.)  The  statute  authorizes  an 
heir  to  recover  possession  as  against  third  persons,  but  not 
as  against  the  executor  or  administrator.  Tne  District  Court 
in  an  action  of  ejectment  could  not  try  and  determine  whether 
there  will  be  debts  to  be  paid,  or  expenses  of  administration, 
or  past  sickness  or  funeral  charges.  The  consideration  of 
those  matters  is  exclusively  within  the  jurisdiction  of  the 
Probate  Court.  The  executor  or  administrator  cannot  be 
kept  out  of  property  until  the  Probate  Court  shall  have  set- 
tled his  accounts,  and  the  debts  and  expenses  ascertained, 
and  then,  and  not  till  then,  have  his  action  to  recover  posses- 
sion ;  but,  immediately  upon  the  issuance  of  his  letters,  he  is 
entiUed  to  have  the  possession  of  the  estate  of  deceased,  to 
the  end  that  the  rents  and  profits,  and,  if  need  be,  the  pro- 
ceeds of  the  property  itself,  be  applied  to  the  payment  of 
debts  and  charges,  and  the  balance,  if  any,  distributed  and 
by  him  deliverea  to  the  parties  entitled.  Tne  grant  of  letters 
by  the  Probate  Court  is  conclusive  upon  other  courts  as  to 
the  necessity  for  administration. 

The  order  granting  a  new  trial  is  reversed. 

Department  No.  2. 


[Filed  February  6,  1880. ) 

TNo.  5906.1 
ROUSSETT  vs.  GREEN. 

Homestead — Undivided  Interest.  Prior  to  the  Act  of  March  9,  1868,  a 
homestead  eonld  .not  be  selected  from  an  nndivided  interest  in  land, 
and  that  act  permits  such  selection  only  where  the  party  is  in  the  ex- 
clnsive  possession  of  a  particnlar  parcel. 

FoBSCxosTTBE  of  legal  and  eqnitable  interest  in  land. 

Appeal  from   the   District   Court  of  the  Fourth  Judicial 
District,  San  Francisco. 

E,  J.  Prbiffle,  for  the  appellant. 
*/.  JE.  McElrath,  for  the  respondent. 
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Bv  the  Court,  Myrick,  J . : 

The  facts  in  this  case  are  quite  numerous,  and  are  detailed 
at  length  in  the  transcript  on  file.  From  the  view  we  take  of 
the  case  it  will  not  be  necessary  to  state  them  at  length.  We 
shall  confine  ourselves  to  such  as  are  material. 

On  and  before  the  6th  day  of  March,  1867,  the  defendant 
Green,  and  his  wife  Arabella,  were  residing  upon  a  tract  of 
land  without  title  other  than  possession.  December  7,  1866, 
a  judgment  had  been  docketed  against  Green  in  favor  of  one 
Murphy  for  some  $10,000,  upon  which  judgment  on  the  14th  of 
September,  1868,  there  was  a  balance  due  of  $3,775.54,  with 
interest  thereon  from  September  3,  1866,  at  the  rate  of  2| 
per  cent,  per  month,  which  had  been  assigned  to  and  was 
held  by  Patterson.  March  6,  1867,  Mahoney  executed  to 
Felton  and  Brooks  a  deed  conveying  an  undivided  interest 
in  the  rancho  Laguna  Merced  equal  to  eight  acres.  The 
residence  and  a  portion  of  the  land  described  in  the  home- 
stead claim  hereinafter  mentioned  were  >i'ithin  the  bounda- 
ries of  said  rancho.  March  19,  1867,  Felton  and  Brooks 
conveyed  to  Susan  Murphy  the  same  interest  they  had  ac- 
quired by  the  deed  from  Mahoney.  March  18,  1867,  Susan 
Murphy  contracted  in  writing  to  convey  to  Daniel  Green  two 

{)arcels  of  land,  viz. :  An  undivided  one-fourth  of  a  parcel. of 
and  known  as  the  Southworth  tract,  also  an  undivided  in- 
terest in  the  rancho  Laguna  Merced,  equal  to  eight  acres, 
together  with  the  improvements  which  haa  been  theretofore 
occupied  by,  and  were  in  possession  of,  said  Daniel  Green, 
upon  the  payment  of  $4,000  and  interest.  March  18,  1868, 
Susan  Murphy  conveyed  to  Patterson  all  her  interest  in  the 
two  parcels,  March  28,  1867,  Green  caused  to  be  filed  a 
declaration  of  homestead  upon  a  tract  of  land  which  included 
the  premises  upon  which  he  resided  with  his  family.  August 
19,  1868,  Daniel  Green  assigned  to  plaintiff  all  his  inter- 
est in  the  Susan  Murphy  contract.  August  21,  1868,  Patter- 
son sued  out  an  execution  on  the  judgment  held  by  him,  and 
advertised  the  premises  to  be  sold  September  14,  1868.  On 
that  day  an  agreement  in  writing  was  ma.de  between  plaintiff 
and  defendant  Green,  bj  which,  among  other  things,  Green 
conveyed  to  plaintiff  said  undivided  interest,  equal  to  eight 
acres,  with  said  improvements,  to  hold  the  same  as  security 
for  certain  moneys,  including  the  $4,000,  and  interest  due  on 
said  Murphy  contract;  and  to  prevent  the  sale  on  the  Patter- 
son judgment,  plaintiff  paid  to  Patterson  the  amount  of  his 
judgment  at  Green's  request,  and  by  his  agreement  plaintiff 
was  to  hold  a  lien  on  the  premises  as  security  for  reimburse- 
ment. 
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Plaintiff  bronght  this  suit  to  obtain  a  sale  of  the  premises 
in  satisfaction  of  the  amounts  due  him,  including  the  amount 

Said  on  the  Patterson  judgment.  Tlie  Court  below  made  its 
ecree,  directing  a  sale  and  payment  to  plaintiff.  Defendants 
Green  and  wiie  moved  for  a  new  trial,  which  was  denied. 
Mrs.  Green  died  in  1877,  after  notice  of  motion  for  a  new 
trial,  and  the  Court  made  an  order,  von  dis,  to  continue  the 
preceedings  as  to  Daniel  Green.  Green  appeals  from  the 
order  denying  a  new  trial. 

Upon  the  part  of  Green  it  is  contended  that  when  the 
claim  of  homestead  was  filed,  March  28,  1867,  Green,  by 
virtue  of  the  Susan  Murphy  contract,  had  an  equitable  in- 
terest in  the  eight  acres  to  which  the  homestead  attached; 
that  the  balance  of  the  judgment  held  by  Patterson  was  not 
a  lien  on  this  equitable  interest;  that  without  the  consent  of 
his  wife,  as  provided  by  law,  the  acts  of  Green  in  incumber- 
ing the  homestead  were  void;  that  Mrs.  Green's  death  does 
not  affect  the  question;  that  the  homestead  when  once  ac- 
quired is  a  peculiar  estate,  and  upon  the  death  of  either 
Earty  survives  to  the  other;  that  when  plaintiff  paid  thePat- 
3rson  judgment,  a  perfect  title  to  the  eight  acres  at  once 
vested  m  Greeu,  subject  to  the  homestead,  and  the  home- 
stead claim  was  relieved  of  the  priority  of  the  judgment; 
that,  even  conceding  that  Patterson  had  a  lien  on  the  eight 
acres,  that  lien  expired  December  7,  1868,  and  no  act  of 
Green  alone  could  continue  it  a^^ainst  ihe  homestead,  and  his 
agreement  that  plaintiff  should  have  security  on  the  eight 
acres  for  the  repayment  of  the  amount  paid  on  the  judgment 
was  void. 

On  the  other  hand,  it  is  contended  by  plaintiff  that  the 
declaration  of  homestead  was  invalid  as  against  the  title  de- 
rived from  Mahoney,  because  that  was  only  an  undivided  in- 
terest; that  it  was  not  validated  by  the  Act  of  March  9, 
1868,  because  it  does  not  appear  that  the  tract  claimed  was 
inclosed;  that  upon  the  death  of  Mrs.  Green,  her  interest 
did  not  survive,  and  any  homestead  interest  which  vested  by 
survivorship  in  Daniel  Green  passed  by  estoppel  under  his 
covenants;  that  the  judgment  lien  was  prior  in  point  of 
time,  and  superior  to  the  homestead;  that,  by  payment  of 
.the  judgment,  plaintiff  attached  to  the  legal  title,  already  held 
by  him,  the  additional  equity  of  the  judgment  creditor;  that 
the  amount  paid  on  the  judgment  was  in  reality  a  portion  of 
the  purchase  money,  as  it  was  necessary  to  pay  it  in  order 
to  relieve  the  land  of  the  lien. 

At  the  date  of  filing  the  declaration  Green  had  but  an  un- 
divided interest  in  the  premises  involved — an  undivided  in- 
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terest  in  the  whole  rancho  equal  to  eight  acres;  and  as  the 
law  then  was,  a  homestead  could  not  be  selected  in  such  a 
case.  The  amendments  of  March  9,  1868,  to  the  Homestead 
Act  did  not  aid  Oreen,  because  it  does  not  appear  that  he 
was  in  the  exclusive  occupation  of  any  particular  parcel  of 
land.  Green  had  but  an  equitable  interest  in  the  undivided 
eight  acres — that  is,  a  right  to  have  a  deed  upon  the  payment 
of  the  purchase  money;  that  money  he  never  paid,  but  in- 
duced plaintiff  to  purchase  the  legal  title,  ana  to  nold  the 
same  and  Green's  equitable  interest  as  security;  and  this  ac- 
tion is  to  foreclose  the  lien  for  the  money  so  paid. 
The  judgment  of  the  Court  below  is  affirmed. 

Department  No.  5. 


[Filed  February  8,  1880.] 

[No.  6913.] 

STEWART  vs.  THE  MAHONET  MINING  COMPANY. 

Stockholdkb — Tbusteb  wrrHouT  Authobity.  One  in  whose  name  shares  of 
stock  in  a  corporation  are  issued  as  "  trustee  "  without  authority  from 
the  real  owner  of  the  shares,  has  no  legal  right  to  Tote  the  stock  at  a 
meeting  of  stockholders. 

Hbabino  During  Vacation.  Under  section  76,  C.  C.  P.,  the  County  Court 
was  always  open  to  hear  special  proceedings  of  a  civil  nature. 

Appeal  from  the  District  Court  of  the  Nineteenth  Jadicial 
District,  of  the  city  and  county  of  San  Francisco. 

Judgment  was  rendered  for  the  plaintiff,  and  the  defendant 
appealed. 

mcAllister  &  Bergiri,  for  the  appellant. 

S,  Heyden/eldt  and  (?.  F.  &  W,  H,  Sharp,  for  the  respond- 
ent. 

By  the  Court,  Myrick,  J. : 

The  question  involved  in  this  case  is  as  to  the  validity  of 
an  election  of  trustees  of  the  defendant,  the  Mahoney  Mining 
Company,  a  corporation.  The  stock  of  the  corporation  is 
divided  into  12,000  shares,  of  which  6140  were  voted  at  the 
meeting  held  May  1,  1877.  Of  these  6140  shares,  1000  stood 
in  the  name  of  **H.  P.  Bush,  trustee,"  and  were  voted  by 
him.  Bush  had  no  interest  in  the  1000  shares,  nor  was  he 
the  owner  of  any  of  the  stock  of  the  corporation.  The  1000 
shares  were  owned  as  follows:  Bell,  400  shares;  Sharon, 
400;  Flood  &  O'Brien,  200;  neither  of  whom  authorized 
Bush  to  represent  them,  or,  in  fact,  knew  of  the  meeting. 
The  stock  had  been  issued  in  the  name  of  Bush,  trustee,  by 
the  secretary,  without  authority,  and  without  the  knowledge 
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of  the  owners,  for' reasons  not  appearing  in  the  record.  On 
the  trial  the  secretary,  when  asked  what  authority  he  had. 
for  issuing  the  stock  to  Bush,  replied:  "There  was  no  au- 
thority necessary  at  all.  If  you  knew  the  rules  of  the  busi- 
ness, you  would  not  ask  the  question.  Mr.  Bush  was  my  pri- 
vate secretary,  and  all  stocks  of  those  that  we  call  manipu- 
lators are  never  issued  in  their  names;  they  generallv  have 
it  issued  to  a  man  in  the  office,  and  for  that  reason  ail  such 
stocks  were  issued  in  the  name  of  Hyman  P.  Bush.'* 

Section  312,  Civil  Code,  requires  that  every  person  voting 
at  a  meeting,  in  person,  or  by  proxy,  or  by  representative, 
must  be  a  member  thereof  or  aoonajide  stockholder,  having 
stock  in  his  own  name  on  the  stock  books. 

Bush  was  not  the  proxy  or  representative  of  either  of  the 
owners  of  the  stock,  nor  was  he  a  member  of  the  corporation, 
nor  was  he  a  honafide  stockholder;  therefore  he  had  no  legal 
right  to  vote  the  stock.  Without  the  stock  assumed  to  be 
represented  by  him,  but  5140  shares  were  represented  at  the 
meeting,  and  the  proceedings  were  not  in  compliance  with 
the  statute. 

An  objection  is  made  by  the  appellant  that  the  Court  below 
had  not  the  jurisdiction  to  hear  tne  case,  because  the  order 
to  show  cause  was  made  returnable  June  15,  1877,  during 
vacation,  the  Court  having  adjourned  May  2, 1877,  until  July 
9,  1877.  Section  76,  C.  U.  P.,  is  a  complete  answer  to  the 
objection.  By  that  section  the  Court  was  always  open  to 
hear  special  proceedings  of  a  civil  nature,  of  which  this  is 
one. 

The  judgment  of  the  Court  below  is  affirmed. 


Department  No.  1. 


Filed  February  6,  1880. 

[No.  5945.] 
SALTEB  vs,  BAKEE. 

SuPEBTOB  Equttt.  Whenever  the  equities  are  nneqnal,  the  preference  is 
given  to  the  superior  equity ;  as  where  a  party  holding  an  equitable 
interest  in  land  pem.its  it  to  be  mortgaged  by  the  owner  of  the  legal 
title,  his  interest  will  be  postponed  to  that  of  the  mortgage. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  San  Francisco. 

Roche  dk  Robinson,  for  appellant. 

Wilson  dt  WilsoUf  Henry  C.  Hyde,  Hoyt,  Sears  dc  McKee^ 
and  Cowles  dt  Drown,  for  respondent. 
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By  the  Court,  Ross,  J. : 

In  1866  plaintiff  and  the  defendant  Baker  purchased^  for 
their  joint  benefit,  the  lands  mentioned  in  the  pleadings — the 
two  contributing  equally  to  the  payment  of  the  purchase 
money.  By  mutual  agreement  between  the  parties,  convey- 
ances of  the  property  were  executed  to  Baker,  who  afterwards, 
with  plaintiff's  knowledge  and  acquiescence,  obtained  from 
tlie  defendant,  the  Savings  and  Loan  Society,  loans  to  the 
amount  of  $19,000,  which  were  expended  in  the  improvement 
of  the  property,  and  which  were  secured  by  trust  deeds 
thereon  executed  by  Baker  to  the  defendants  Burr  and  Dean, 
with  power  in  them  to  sell,  upon  default  in  the  covenants,  to 
satisfy  the  debt,  charges,  etc.,  to  make  deeds  to  the  pur- 
chasers and  providing  for  the  payment  of  the  surplus,  if  any, 
to  Baker. 

In  addition  to  the  sum  above  mentioned.  Baker  also 
obtained  from  tlie  Savings  and  Loan  Society,  upon  the  same 
security,  four  thousand  five  hundred  dollars,  without  plain- 
tiff's knowledge,  and  which  he  appropriated  to  his  own  use. 
Two  of  the  trust  deeds  have  been  satisfied,  and  two  have  not. 
Those  remaining  in  force  were  executed  January  16,  1871, 
and  November  17,  1871,  respectively,  and  when  executed 
were  duly  recorded. 

On  the  26th  of  September,  1874,  Baker  executed  to  the  de- 
fendant, the  Bank  of  California,  in  consideration  of  loans 
made  to  him  by  the  bank,  a  note  for  $10,000,  together  with 
a  mortgage  upon  the  same  premises,  to  secure  its  payment, 
which  mortgage  was  at  the  time  properly  recorded.  The 
plaintiff  at  no  time  exercised  any  control  or  authority  over 
the  property,  nor  was  his  interest  therein  evidenced  by  any 
writing.  On  the  contrarv,  the  property  was  assessed  to,  and  ^ 
the  taxes  thereon  paid  by,  Baker;  and  the  latter,  from  the' 
time  of  the  conveyance  to  him  in  1866  until  after  the  com- 
mencement of  this  action,  always  claimed  and  dealt  with  the 
property  as  his  own.  The  bank  had  no  notice  of  any  interest 
m  plaintiff,  and  made  the  advances  to,  and  accepted  the  note 
ana  mortgage  from.  Baker  upon  the  faith  of  his  asserted  and 
apparent  title,  and  under  tne  belief  that  he  was  the  sole 
owner  of  the  property. 

The  action  being  brought  to  obtain  a  sale  of  the  proi>erty 
and  a  distribution  of  the  proceeds  among  the  parties  entitled 
thereto,  the  Court  below  decreed  a  sale,  and  directed  that 
out  of  the  proceeds,  after  paying  costs  and  expenses  and  the 
amount  due  the  Savings  and  Loan  Society,  the  Bank  of  Cali- 
fornia should  be  next  paid  the  amount  of  its  note  and  mort- 
gage, thus  postponing  the  plaintiff  to  the  bank. 
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To  this  portion  of  the  decree  the  plaintiff  excepted,  and 
brings  this  appeal,  relying  upon  the  maxim,  Qui  prior  eat  tem- 
pore^ potior  est  jure t  as  applicable  to  and  decisive  of  the  ques- 
tion in  the  case. 

But  we  understand  the  rule  contended  for  to  apply  only 
where  the  equities  are  in  other  respects  equal.  It  is  so 
stated  by  Judge  Story.  (1  Story's  Eq.  Jur.,  sec.  64  d.,  Eed- 
field's  ed.),  and  the  same  principle  is  embodied  in  our  Civil 
Code.     (Civil  Code,  sec.  3625.) 

Judge  Story,  in  the  same  section,  adds  that  "  whenever  the 
equities  are  unequal,  there  the  preference  is  constantly  given 
to  the  superior  equity."  (See  also  Jeremy's  Eq.  Jur.,  285, 
286.) 

There  can  be  no  doubt  that  the  equities  of  the  bank  are 
superior  to  those  of  the  plaintiff,  who  voluntarily  permitted 
the  title  to  the  property  to  be  placed  in  the  name  of  Baker^ 
and  for  a  long  series  of  years  allowed  him  to  appear  as  his 
absolute  legal  and  equitable  owner,  and  in  all  respects  to 
deal  with  it  as  his  own.  The  bank,  ignorant  of  any  interest 
in  plaintiff,  and  relying  upon  the  apparent  ownership  of 
Baker,  loaned  him  ifcs  money,  and  should  in  good  conscience 
be  protected  against  the  now  asserted  claim  of  plaintiff. 

{Rice  vs.  jBtce,  2  Drew.  73;  Fickard  vs.  Sears,  6  Ad.  &  E. 
469;  McNea  vs.  Tenth  Natimwl  Bauk^  46  N.  Y.  325;  CivU 
Code,  sec.  3543). 

Judgment  affirmed. 


Department  No.  1. 


[Filed  February  6,  1880.] 
[No.  5787.] 
KIDEE  ET  als.  vs.  EDGAR. 

ExoxpTtoNs  TO  THE  Obal  Chabgb  of  the  court  fit  the  trial  must  be  specific* 
and  point  to  the  particular  portions  of  the  charge  claimed  to  be  objec* 
tionable.  The  rule  applies  also  to  cases  where  all  the  propositions 
laid  down  in  the  charge  are  objectionable. 

Thk  Bill  of  Excxptions  must  specify  the  particulars  in  which  the  evidence 
is  alleged  to  be  insufficient. 

GoKVEBsioN.  Any  unlawful  interference  with  the  property  or  exercise  of  do* 
minion  over  it,  by  which  the  owner  is  damnified,  is  sufficient  to  main- 
tain trover  or  irespaas  de  bonis  aspor talis. 

Appeal  from  the  District  Court  of   the  Twelfth  Judicial 
District. 

A,  M.  Craney  for  the  appellant.  • 

F.  E,  Spencer  and  H»  Kirtcaid,  for  the  respondent. 
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By  the  Court  : 

As  the  case  is  presented  in  the  transcript,  the  questions  ar- 
gued by  the  appellant  cannot  be  considered. 

It  is  the  established  rule  that  exceptions  to  the  orcd  charge 
of  the  court  below  must  be  specific,  and  point  to  the  particu- 
lar portions  of  the  charge  claimed  to  be  objectionable.  {SiU 
vs.  Reese,  47  Cal.  295,  and  cases  there  cited.)  The  rule  is 
equally  applicable  where,  as  in  this  case,  counsel  shall  sub- 
sequently claim  that  all  the  propositions  laid  down  in  the 
charge  are  objectionable.  This  nile  is  one  of  practice  which 
must  apply  without  exception.  It  follows  that  we  cannot  in- 
quire whether  the  court  below  erred  in  respect  to  the  whole 
or  any  portion  of  the  oral  charge. 

Section  648  of  the  Code  of  Civil  Procedure  provides  that 
when  the  motion  for  a  new  trial  is  based  upon  the  ground  of 
insufficiency  of  the  evidence  to  justify  the  verdict,  the  bill  of 
exceptiona  must  specify  the  particulars  in  which  the  evidence 
is  alleged  to  be  insufficient.  And  section  659  contains  a  like 
provision  with  reference  to  stcUemeuis  of  the  case.  The  only 
specifications  appearing  in  this  transcript  which  can  be  sup- 
posed to  bear  upon  the  error  of  the  jury  in  rendering  the 
verdict  for  the  value  of  the  four  hundred  and  fifty  sacKs  of 
grain  said  to  have  been  released  by  the  Sheriff,  are  the  ff- 
ieenth  and  sixteenth.  But  neither  of  these  call  attention  to 
the  circumstance  of  the  release  by  the  Sheriff,  but,  on  the  con- 
trary, ignore  the  release  entirely,  and  are  based  upon  the 
statement  that  the  four  hundred  and  fifty  sacks  were  never 
taken  by  the  Sheriff  at  all. 

The  Sheriff  levied  on  the  ^rain  and  put  a  keeper  in  charge 
of  it,  for  he  says  in  his  testimony  (trans,  folio  157),  "I  sent 
an  order  to  the  keeper  and  released  them,"  etc.  The  levy 
and  appointment  of  a  keeper,  who  must  be  presumed  to  have 
had  control  of  the  property,  was  a  taking.  The  law  is  de- 
clared in  PhUlips  vs.  Brown  (8  Wend.  611),  where  the  Su- 
preme Court  of  New  York  said:  **To  maintain  trover  or  tres- 
pass de  bonis  asportatis,  evidence  of  an  actual  forcible  dispos- 
session of  the  plaintiff  is  not  necessary;  any  unlawful  inter- 
ference with  the  property,  or  exercise  of  dominion  over  it 
by  which  the  owner  is  damnified,  is  sufficient  to  maintain 
either  action."     (And  see  cases  there  cited.) 

There  was  evidence,  therefore,  that  the  four  hundred  aiid 
fifty  sacks  of  grain  were  taken  and  converted.  It  would 
seem  that  they  were  subsequently  released,  but  there  is  no 
specification  in  substance  or  effect  that  the  jury  disregarded 
the  evidence  which  related  to  the  release. 

Judgment  and  order  affirmed. 


f ariftc  €mi  ^m  lutttnal 
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[The  Law  Journal  has  telephonic  connection  with  all  portions 
of  the  city.  Our  patrons  are  cordially  invited  to  call  at  the 
office,  No.  511  Montgomery  Street,  and  send  any  information  or 
directions  desired.  We  have  connection  with  the  New  City  Hall, 
and  will  have  any  message  intrusted  to  us  delivered  to  any  part 
of  the  Hall.  Please  communicate  to  us  any  orders  concerning 
your  briefs  and  transcripts,  oi:  any  matters  relating  to  the 
Journal.     The  telephone  used  by  us  is  the  "  Bell."] 


Ourrent  Topics. 

Hereafter,  teginning  with  the  new  volume,  we  shall  give 
an  abstract  of  important  decisions  from  all  the  States,  in- 
cluding the  decisions  of  Nevada  and  Oregon,  which  we  can- 
not publish  in  full.  It  is  difficult  to  obtain  the  opinions  of 
those  States  in  full  promptly.  The  demands  upon  our  space 
by  the  numerous  cases  decided  in  this  State  have  excluded 
almost  everything  else  of  late.  It  is  a  matter  of  importance 
to  all  our  readers  to  know  what  has  been  decided  by  the  Ap- 
pellate Courts  of  all  the  Pacific  States,  and  we  recognize  it 
as  a  duty  to  furnish  the  information. 

The  present  number  of  the  Journal  closes  Volume  IV. 
On. account  of  the  great  number  of  opinions  recently  deliv- 
ered by  our  Supreme  Court— over  seventy  within  two  months, 
and  making  an  average  of  about  ten  for  each  number  of  the 
Journal— we  have  been  compelled  to  increase  the  number  of 
our  pages  from  twenty  to  twenty-eight  for  each'  issue;  and 
we  shall  have  to  print  the  index  as  an  extra  number.  This, 
of  course,  greatly  increases  our  expenses,  and  makes  it  nec- 
essary that  we  should  be  more  exacting  of  our  subscribers. 
The  bills  must  be  paid  as  they  accrue,  and  there  is  no  wav 
of  paying  them  except  by  collecting  money  due  for  subscrip- 
tions. This,  we  hope,  will  be  a  sufficient  hint  to  aU  who  are 
in  arrears.  If  they  appreciate  our  efforts  to  establish  a 
creditable  law  journal,  they  will  remit  at  once. 
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Supreme  Court  of  California. 

Depabtuemt  No.  1. 


[Filed  February  2, 1880.] 

fNo.  5983.1 
KELLY  vs.  MORGANS. 

No  Appxabance. 

By  the  Court  : 

Let  the  judgment  of  the  Court  below  be  affirmed,  for  the 
reason  that  no  points  and  authorities  have  been  filed,  and  no 
appearance  made  on  the  part  of  appellant. 

Department  No.  1. 


[Filed  February  3,  1880.] 

[Nos.  692&-6924.] 

FBEDEKICK  vs.  TIERNET. 

SiBYici  OF  NonoK  OF  Apfbai<. 

By  the  Court: 

In  each  of  the  above  causes  it  does  not  appear  from  the 
Clerk's  certificate  that  the  notice  of  appeal  was  served  on  the 
respondent  or  attorneys.  The  certificates,  therefore,  do  not 
comply  with  Bule  4  of  this  Court. 

Motion  to  dismiss  appeal  denied. 

Department  No.   1. 


Filed  February  9^  1880. 

[No.  6088.] 
DOUGLAS  vs.  FULDA. 

UNnrrsLLiQiBLB  Tbamscbift. 

Appeal  from  the  District  Court  of  the  Twenty-third  Ju- 
dicial District,  San  Francisco. 

The  plaintiff  appealed. 

John  JVadey  for  appellant. 

G.  F.  &  W.  H.  Sharp,  C.  0.  Burnett,  and  Sunt  dk  Bismg, 
for  respondent. 

Bv  tne  Court,  McKinstry,  J.  (from  the  bench) : 

The  appellant  has  failed,  in  almost  every  particular,  to 
compljr  with  the  rules  of  this  Court  relating  to  the  mode  of 
preparing  transcripts;  and  the  transcript  nled  is  subject  to 
the  further  objection,  at  least  equally  important,  that  it  is 
unintelligible.    Judgment  affirmed. 
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Depabthjbnt  No.  1. 


[Filed  February  6,  1880.] 
fNo.  6990.1 

JOHN  W.  DENT  vs.  B.  F.  HOLBROOK. 

GoNTBBsioN — Mkasube  OF  Damaos.  An  unauthorized  sale  by  a  broker  of 
shares  of  stock  on  which  the  broker  has  a  lien  for  payment  of  part  of 
the  purchase  money  is  a  conyersion,  for  which  the  owner  of  the  shares 
is  entitled  to  recover  as  damages  the  highest  market  value  of  the 
stock,  at  any  time  between  the  conversion  and  the  verdict,  without  in- 
terest. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District. 

The  Court  found  that  the  plaintiff  borrowed  |815  from  the 
defendant  on  August  9,  1876,  on  his  promissory  note,  giv- 
ing 1100  shares  of  Trojan  mining  stock  as  collateral.  After 
the  money  became  due,  on  December  13,  1876,  the  defend- 
ant told  plaintiff  that  if  the  money  was  not  paid  forthwith 
he  would  sell  the  stock  that  day.  The  stock  was  sold  ac- 
cordingly in  the  presence  of  the  plaintiff,  but  without  his 
consent.  There  was  then  due  the  defendant  from  the  plain- 
tiff $186,  after  deducting  the  proceeds  of  the  sale.  January 
23,  1877,  the  plaintiff  tendered  to  the  defendant  the  sum  due 
him,  and  demanded  the  stocks;  but  the  defendant  refused  to 
comply  with  the  demani.  The  value  of  the  stocks  at  that 
time,  after  deducting  assessments  levied  and  the  debt  due 
the  defendant,  was  $723.50.  The  Court  rendered  judgment 
for  this  sum,  with  interest  from  January  23,  1877,  at  ten  per 
cent,  per  annum. 

The  defendant  appealed. 

Bobert  Hurrisoriy  for  appellant. 
DuSruiz  dc  Dickenson,  for  respondent. 

By  the  Court,  McKee,  J. : 

An  unauthorized  sale  by  a  stockbroker  of  certificates  of 
shares  of  stock  in  a  mining  corporation  on  which  the  broker 
has  a  lien  for  payment  of  part  of  the  purchase  money  is  a 
conversion,  for  which  the  owner  of  the  certificates  is  entitled 
to  recover  as  damages  the  highest  market  value  of  the  stock, 
at  any  time  between  the  conversion  and  the  verdict,  without 
interest.  (C.  C,  section  3336,  as  amended  January  22, 
1878.) 

The  judgment  appealed  from  is  sustainable  upon  thisprin- 
ciplei  except  as  to  interest  which  was  allowed  by  the  Court; 
in  that  regard  it  is  erroneous.     But  the  amount  of  the  inter- 
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est,  as  appears  by  the  record,  was  $75.     Subtracting  that 
from  the  judgnaent  there   remains   1723.50,   for   which  the 
plaintiff  is  entitled  to  judgment. 
Thus  modified,  the  judgment  is  afiSrmed. 


Department  No.   1. 


[Filed  February  7,  1880.] 

fNo.  6103.1 

PHILLIP  vs.  LOWBET  et  al. 

Spbcifigation  or  pAsncniiABs.  Upon  an  appeal  from  an  order  denying  a 
motion  for  a  new  trial,  there  must  be  a  specification  of  the  particulars 
wherein  the  evidence  is  insufficient  to  sustain  the  findings,  although 
the  appellant  complains  only  of  an  error  of  law  which  did  not  occur 
until  aiter  the  submission  of  the  cause. 

Appeal  from  the  District  Court  of  the  Nineteenth  Judicial 
District,  San  Francisco. 

The  action  was  ejectment  for  a  triai^ralar  piece  of  land  in 
the  northwestern  corner  of  South  San  Francisco.  The  plain- 
tiff claimed  title  by  mesne  conveyance  under  a  deed  from 
the  Bemals,  who  were  the  confirmees  of  the  Bemal  Bancho. 
The  deed  was  made  June  24,  1849,  and  conveyed  to  John 
Townsend,  plaintiff's  grantor,  the  eastern  extremity  of  the 
rancho  for  a  town  site,  Townsend  agreeing  to  survey  the 
tract,  lay  it  out  into  blocks  and  lots,  sell  them,  and  divide 
the  proceeds  with  the  Bemals.  The  deed  described  the 
tract  on  the  north  and  east  by  the  waters  of  the  bay, 
on  the  south  by  the  south  boundary  of  the  rancho,  and  on 
the  west  by  a  direct  line  from  the  estero  (estuary)  on  the 
northern  extremity  of  the  rancho  to  the  soutn  boundary  line, 
at  a  point  known  as  the  porto  8udo.  Townsend,  in  1850,  had 
a  map  of  South  San  Francisco  recorded,  which  had  been 
made  by  one  Flint,  and  according  to  which  the  west  boun- 
dary line  was  a  straight  line,  except  for  a  few  chains  before 
reaching  the  northern  boundary  or  waters  of  the  bajr.  There 
it  deflected  to  the  northeast,  making  a  broken  line  instead  of 
a  direct  line,  and  thus  excluding  the  triangular  tract-  in  dis- 
pute. 

At  the  trial,  which  was  before  the  Court  without  a  jury, 
the  deed  of  June  24,  1849,  and  several  others^  together  with 
a  decree  in  partition,  were  put  in  evidence.  One  of  the 
deeds  was  made  by  plaintiff  October  1,  1861,  and  conveyed 
the   ''tract  of  land  torming  the  northwest  extremity  of  a 
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piece  of  land  called  South  San  Francisco  " — describing  it 
specifically  by  calls  and  the  number  of  acres — to  her  father, 
J.  A.  Moemhout.  The  Court  below  found  that,  whether 
the  original  deed  included  the  triangle  or  not,  the  plaintiff 
had  parted  with  all  her  interest  in  it  by  proper  deed  to  per- 
sons not  parties  to  the  suit. 

Judgment  was  rendered  for  the  defendants.  The  plaintiff 
moved  for  a  new  trial,  specifying  as  one  of  the  grounds  of 
the  motion  that  ''  the  decision  was  against  law."  The  motion 
was  denied,  and  the  plaintiff  appealed  from  the  order  deny- 
ing the  new  trial. 

The  bill  of  exceptions  states  that:  *'The  plaintiff  intro- 
duced evidence  tending  to  show  that  the  tract  of  land  in 
controversy  was  within  the  boundaries  of  the  tract  of  land 
called  South  San  Francisco,"  and  it  contains  the  deeds  men- 
tioned above,  with  some  others.  It  also  shows  that:  **The 
defendants  introduced  evidence  tending  to  show  that  the 
land  in  controversy  was  not  within  the  bounds  of  South  San 
Francisco,"  and  also  certain  maps  and  deeds,  including  that 
of  October  1,  1861.  The  bill  of  exceptions  then  says:  "And 
thereupon,  after  argument  of  counsel,  the  case  was  submit- 
ted to  the  Court;  but  the  Court  being  of  opinion  that  if  the 
land  in  controversy  was  within  the  boundaries  of  South  San 
Francisco  (which  was  not  decided),  the  plaintiff  was  not  en- 
titled to  recover,  because  under  the  deeds  introduced  ir 
evidence  the  plaintiff  was  not  the  owner  of  said  tract  of  land, 
and  therefore  not  entitled  to  recover  in  this  suit. 

**To  which  ruling  and  decision  the  plaintiff,  by  her  coun- 
sel, then  and  there  excepted,  and  her  exception  was  no- 
ted." 

There  was  no  other  specification  of  error. 

J.  A,  Waymire,  for  the  appellant,  argued  that  the  Court 
erred  in  its  construction  of  the  deeds,  and  contended  that 
the  bill  of  exceptions  was  sufScient,  inasmuch  as  it  was  not 
intended  to  review  **  errors  occurring  at  the  trial,"  as  cour 
templated  by  subdivision  3  of  section  669,  C.  C.  P.,  but  to 
review  an  error  of  law  occurring  after  the  trial  was  ended 
and  the  cause  had  been  submitted.  In  such  case,  where  the 
exception  is  not  based  upon  the  ground  of  the  insufficiency 
of  the  evidence,  no  particular  form  of  the  exception  is  re- 
quired, and  only  so  much  of  the  evidence  as  is  actually  nec- 
essary to  illustrate  the  error  complained  of.  (C.  0.  P.^ 
g  648.) 

J,  B.  Harmon  and  B,  B.  Provines,  for  respondents,  relied 
upon  section  669^  C.  C.  P.,  subdivision  3. 
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Bv  the  Court,  McKinstby,  J : 

The  point  suggested  is,  that  the  Court  below  must  hare 
construed  the  description  of  the  land  contained  in  certain 
deeds  improperly.  As  the  record  comes  here,  that  question 
cannot  be  considered. 

The  appeal  is  from  an  order  denying  a  new  trial,  and  there 
is  no  specification  of  any  deficient  in  the  evidence  to  sus- 
tain the  finding  of  the  Court  below.  There  is  no  appeal 
from  the  judgment;  and  construing  the  description  in  the 
deed  as  contended  for  by  the  counsel  for  the  appellant,  non 
constat  but  the  Court  below  held  that  the  tract  of  land  sued 
for  was  not  within  the  description  thus  construed. 

Order  affirmed.     

In  Bank. 


[Filed  February  10,  1880.] 

I  No.  10,436.1 

THE  PEOPLE  vs.  WONG  AH  NGOW. 

Flight  as  Eyidbnoe  or  Gitilt.  In  this  State  a  presumption  of  guilt  doe« 
not  arise  from  an  attempt  to  escape  or  erade  jnstiee,  and  it  is  error  so 
to  charge  the  jniy. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict, San  Francisco. 

L.  L  Motvry  and  (7.  T.  Botts,  for  appellant. 

Attomey-Grenercd  Hart  and  D.  J,  Murphy,  tor  the  people. 

Bv  the  Court,  Morkison,  C.  J. : 

The  defendant  was  convicted  in  the  Court  below  of  the 
crime  of  murder  in  the  first  degree  for  the  feloneous  killing, 
with  premeditation  and  malice  aforethought,  of  one  Wong 
Ah  Sun;  and  having  been  adjudged  to  suffer  death,  brings 
this  appeal  from  the  judgment,  and  also  from  an  order  deny- 
inghis  motion  for  a  new  trial. 

The  homicide  was  committed  in  the  city  and  county  of  San 
Francisco,  and  on  the  trial  it  was  shown  in  behalf  of  the 
prosecution  that  the  defendant  fled  from  said  city  and  county 
to  a  remote  part  of  the  State  immediately  after  the  murder 
was  perpetrated.  The  Court  below,  charging  the  jury  on 
the  question  of  flight,  used  the  following  language. 

**  The  flight  of  a  person  immediately  after  the  commission 
of  a  crime,  or  after  a  crime  is  committed  with  which  he  is 
charged,  is  a  circumstance  in  establishing  his  guilt — ^not  suf- 
ficient of  itself  to  establish  his  guilt,  but  a  circumstance 
which  the  jury  may  consider  in  determining  the  probabili- 
ties for  or  against  him — the  probability  of  his  guilt  or  inno- 
cence.   The  weight  to  which  that  cireiunstance  is  entitled  is 


The  Pacific  Gpast  Law  Journal.  555 

a  matter  for  the  juiy  to  determine  in  connection  with  all  the 
facts  called  out  in  the  case.  I  will  read  to  yon  what  has  been 
said  on  that  subject,  from  Wharton's  Criminal  Law : 

**  *  A  presumption  arising  from  attempts  to  escape  or  evade 
justice. — Such  an  attempt,  if  shown,  amounts  to  a  strong 
presumption  of  guilt.' 

''  It  is  admissible  for  the  prosecution  to  prove  that  the 
prisoner  advised  an  accomplice  to  break  jail  and  escape,  or 
that  he  offered  a  bribe  to  one  of  his  guards,  or  that  he  killed 
an  officer  of  justice  when  making  such  an  attempt.  Evidence 
of  an  attempt  to  bribe  or  intimidate  witnesses  gives  rise  to 
the  same  presumption.  So  with  flight,  to  which  no  proper 
motive  can  be  assigned,  and  with  the  acts  of  disguise,  con- 
cealment of  person,  family,  or  goods,  and  many  other  ex  post 
facto  indications  of  mental  emotion.  By  the  common  law, 
flight  was  considered  so  strong  a  presumption  of  guilt  that 
in  cases  of  treason  and  felony  it  carried  the  forfeiture  of  the 
party's  goods,  whether  he  was  found  guilty  or  acquitted." 

It  will  be  seen  from  the  foregoing  extract  from  the  charge 
to  the  jury,  that  the  Court  below  made  the  flight  of  the  de- 
fendant strong  ^'e^i/mp^tve  evidefiice  of  ImguiU.  It  is  true  that 
in  other  parts  of  the  charge  the  jury  was  told  that  flight  was 
a  circumstance  entitled  to  greater  or  less  weight,  and  in  many 
cases  to  no  weight  whatever — of  all  of  which  the  jury  was 
to  judge. 

In  the  first  place,  let  us  inquire  into  the  correctness  of  that 
portion  of  the  charge  which  construes  flight  into  a  presump- 
tion of  guilt.  Was  not  that  part  of  the  charge  in  violation 
of  the  provision  of  law  which  gives  to  the  jury  the  exclusive 
right  to  judge  of  the  facts,  and  prohibits  the  Court  from 
charging  the  jury  on  questions  of  fact  ?  The  correctness  of 
the  doctrine  laid  down  by  Mr.  Wharton  is  not  denied  in  its 
application  to  the  Federal  Courts  and  the  Courts  of  other 
States,  where  the  right  exists  to  charge  upon  questions  of 
fact,  but  it  is  claimed  on  behalf  of  the  defense  that  it  is  not 
law  under  our  system  of  practice. 

^'  It  is  well  settled  that  the  flight  of  a  person  suspected  of 
crime  is  a  circumstance  to  be  weighed  by  the  jury,  as  tend- 
ing, in  some  degree,  to  prove  a  consciousness  of  guilt,  and  is 
entitled  to  more  or  less  weight,  according  to  the  circumstan- 
ces of  the  particular  case.  Such  evidence  is  received^  not 
as  a  part  of  the  res  gestce  of  the  criminal  act  itself,  but  as  in- 
dicative of  a  guilty  mind."  (Boscoe's  Or,  Ev.  18;  People  vs. 
Stanlq/,  47  Cal.  113.) 

But  the  vice  in  the  charge  consists  in  the  fact  that  the 
Court  instructed  the  jury  that  a  presumption  of  giiUt  arose 
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from  the  fact  of  flight.  In  the  case  of  People  vs.  Wcdden, 
(51  Oal.  588),  the  Court  uses  the  following  language: 

*'  The  Court  below  charged  the  jury  that  the  possession 
by  the  defendant  of  the  key  unexplained,  raises  a  reasonable 
presumption  that  he  had  it  for  the  purposes  shown  by  the 
evidence  it  could  be  used  for;  or,  in  other  words,  if  you  be- 
lieve it  would  open  the  clerk's  office,  where  these  ballots 
were  kept,  then  the  possession  by  the  defendant  unexplained 
raises  a  reasonable  presumption  that  he  had  it  for  the  pur- 
pose  of  opening  that  door."    The  Court  proceed  to  say: 

'^  In  no  view  can  this  charge  be  sustained.  If  it  be  said 
that  it  was  an  attempt  to  charge  in  respect  to  a  legal  pre- 
sumption, it  was  clearly  error,  since  no  such  presumption 
would  arise  from  the  fact  stated  as  a  matter  of  law. 

"  If  it  was  an  attempt  on  the  part  of  the  Court  to  instruct 
the  jury  that  the  existence  of  one  fact,  in  view  of  the  ordi- 
nary experience  of  mankind  and  connection  of  events,  nrast 
be  presumed  from  the  existence  of  another,  this  was  an  in- 
ference with  what,  as  we  have  shown,  is  the  exclusive  prov- 
ince of  the  jury.  It  was  charging  the  jury  *  with  respect  to 
matters  of  fact,'  and  was  a  contravention  of  section  18,  Arti- 
cle VI,  of  the  Constitution  of  the  State." 

But  it  is  claimed  on  behalf  of  the  prosecution  that  the 
charge  as  a  whole  is  correct,  and  therefore  the  judgment 
should  stand.  There  is  no  doubt  that,  in  one  part  of  the 
charge,  the  law  on  this  subject  (flight)  was  correctly  given  to 
the  jury;  but  the  charge  was  contradictory,  and  mat  which 
was  bad  cannot  be  aided  by  that  which  was  good.  The  case 
of  People  vs.  Valencia  (43  Cal.  552)  is  in  point.  There  the 
Court  say : 

''It  is  not  doubted  that  that  part  of  the  charge  is 
erroneous,  as  it  omits  from  the  definition  of  murder  in  the 
first  degree  the  essential  qualities  of  deliberation  and  premed- 
itation; but  it  is  contended  by  the  prosecution  that  the 
Court  had  correctly  defined  murder  in  the  first  degree,  and 
as  the  jury  would  consider  together  all  the  parts  or  proposi- 
tions of  the  charge,  the  error  m  the  part  above  cited  is  cured 
by  the  correct  definition,  which  had  already  been  given. 
Tiie  two  parts  of  the  charge  are  contradictory,  and  the  jury 
would  not  be  able  to  say  that  the  Court  intended  that  the 
former  rather  than  the  latter  should  be  received  by  them  as 
the  correct  definition  of  murder  in  the  first  degree. ' 

It  is  unnecessary  to  pass  upon  the  other  errors  assigned,  as 
the  one  already  noticed  calls  for  a  reversal  of  the  judgment. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 
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Department  No.  1. 


fTiled  February  12, 1880.1 
rNo.  6020.1 
HELBING  ET  AL.  V8.  THE  SVEA  FIKE  INSURANCE  CO, 

Fibs  Insuramcb.    Discrepancy  between  statement  of  value  and  actual  value 
of  property  insured,  together  with  presumption  of  fraud,  considered. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  San  Francisco  County. 

Winans  dc  BelkriUp,  for  appellant. 

Paul  Neumann  and  D.  J^-eideniHch,  for  respondent. 

By  the  Court,  McKinstry,  J. : 

The  fourth  clause  of  the  policy  contains  the  following: 

'*The  application  or  survey,  upon  which  the  issuance  of  a 
policy  is  predicated,  shall  be  considered  a  part  of  it,  and  a 
warranty  by  the  assured.  If  the  assured,  in  a  written  or 
verbal  application  for  insurance,  or  by  survey,  plan,  or  de- 
scription, or  otherwise,  makes  any  erroneous  representations^ 
or  omits  to  make  known  any  fact  material  to  the  risk,  or  over- 
Talues  the  property,  *  *  *  then,  and  in  every  such  case, 
this  policy  shall  be  void." 

And  the  eighth  clause  provides : 

''Persons  sustaining  loss  or  damage  by  fire  shall  forthwith 
give  notice  of  said  loss  to  this  company,  and  as  soon  there^ 
aifter  as  possible  render  a  particular  account  of  such  loss, 
signed  and  sworn  to  by  them,  stating  whether  any  and  what 
other  insurance  has  been  made  on  the  same  property,  giving 
copies  of  the  written  portion  of  all  policies  tnereon,  also  the 
actual  cash  value  of  the  property.  *  *  *  The  assured 
shall,  if  required,  submit  to  an  examination  or  examinations, 
under  oath,  by  any  person  appointed  by  the  company,  and 
subscribe  to  such  examinations  when  reduced  to  writing; 
and  also  shall  produce  their  books  of  accounts  and  other 
vouchers,  and  exhibit  the  same  for  examination  at  the  office 
of  the  company,  and  permit  extracts  and  copies  thereof  to  be 
made.  The  assured  shall  also  produce  certified  copies  of 
all  bills  and  invoices,  the  originals  of  which  have  been  lost. 
*  *  *  All  fraud,  or  attempt  at  fraud,  by  false  swearing 
or  otherwise,  shall  cause  a  forfeiture  of  all  claim  on  this 
company  under  this  policy." 

It  is  claimed  by  appellant  that,  inasmuch  as  there  was  a 
discrepancy  of  five  hundred  dollars  between  the  sum  named 
in  the  ** application"  and  the  verdict,  the  burden  of  proof 
was  cast  upon  the  plaintiffs  to  establish  that  the  statement  iB 
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the  application  was  not  intentionally  false.  But,  under  our 
system,  fraud  is  ordinarily  a  question  of  fact,  and  the  Court 
is  not  authorized,  except  where  by  statute  k  legal  pi^esiimption 
is  created,  to  instruct  a  jury  that  the  existence  of  one  fact  is 
to  be  inferred  from  the  existence  of  another.  {People  vs. 
Walden,  '51  Cal.  588;  Stone  vs.  Geyser  Co.,  52  Cal.  315; 
People  YS»  Carrillo,  November  Term,  1879.)  The  jury  may 
not  have  believed  that  the  application  was  intentionally  false, 
even  in  the  absence  of  explanatory  evidence. 

The  same  is  true  in  reference  to  the  difference  between  the 
statements  of  the  assured  (sworn  or  unsworn),  made  after 
the  fire,  and  the  verdict.  It  may  indeed  be  true  that  if  the 
discrepancy,  in  view  of  all  the  circumstances,  is  so  great  as  to 
convey  the  conviction  of  fraud  to  the  reasonable  mind,  the 
jury  snould  find  fraud,  as  they  should  find  in  accordance  with 
the  fact  in  respect  to  every  other  subject;  and  in  a  plain  case 
of  a  finding  against  evidence  the  trial  Court  should  grant  a 
new  trial.  But  it  must  be  apparent  that  the  effects  of  such 
discrepancies  must  vary  innumerably,  reference  being  had, 
in  each  case,  to  the  circumstances  under  which  the  statement 
is  made  by  the  assured,  its  greater  or  less  positiveness,  and 
the  consideration  whether  the  verdict  itself  is,  in  the  particu- 
lar instance,  to  be  treated  as  based  upon  positive  data,  or  as 
an  estimate  only  approximating  exact  justice.  So  compli- 
cated a  question  is  one  peculiarly  for  the  jury,  the  deter- 
mination of  which  by  that  body  can  only  be  set  aside  when 
the  Court  is  clearly  convinced,  after  full  consideration  of  all 
the  incidents  made  to  appear  at  the  trial,  that  the  verdict  is 
wrong. 

The  Court  below  properly  instructed  the  jury  that  the 
''false  swearing"  constituting /rauc?  within  the  meaning  of 
the  policy,  was  willful  or  intentional  false  swearing,  ''not  a 
mere  discrepancy  or  innocent  error."  It  cannot  be  main- 
tained that  the  mere  discrepancy  (supposing  it  to  exist) 
creates  a  presumption,  as  matter  oflato,  that  the  insured  con- 
templated fraud  when  his  statements  were  made. 

But  the  Court  below  also  instructed  the  jury,  in  effect,  that 
the  existence  of  the  discrepancy  would  create  the  presumption, 
prima  facie,  of  fraud.  This  was  error ;  yet  we  must,  perhaps, 
for  the  purposes  of  the  case,  accept  it  as  law.  {Emerson  vs. 
8a7ita  Clara  County,  40  Cal.  543.)  Still  the  circumstances 
connected  with  the  statements  of  the  assured  may  have  been 
sufficiently  convincing  to  satisfy  the  jury  that  the  overvalu- 
ation, if  such  there  were,  was  not  intentional.  It  is  true  that 
soon  after  the  fire  the  assured  submitted  their  claim,  wherein 
they  alleged  the  aggregate  of  their  losses  to  be  over  $4,500, 
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but  the  claim  was  accompanied  hy  an  exhibit,  from  which  it 
appeared  that  their  estimate  was  based  upon  the  amount  of 
bills  for  goods  purchased  during  a  period  of  several  months 
prior  to  the  fire,  leas  the  amount  of  cash  sales  during  the 
same  period.  It  would  not  have  been  credible  that  the  de- 
fendant could  have  been  deceived  by  such  a  statement  and 
exhibit,  and  it  appears  affirmatively  that  its  agents  were  not 
deceived.  There  were  circumstances  connected  with  the  ex- 
amination of  Baschke,  one  of  the  assured,  by  the  adjuster  of 
the  defendant,  which  may  have  induced  the  jury  to  believe 
that  any  exaggeration  by  him  on  that  occasion  was  not  the 
result  of  an  intention  to  falsify.  Thus,  while  the  answers  to 
the  questions  put  to  him  by  the  adjuster  were  taken  down  by 
the  notary  in  a  direct  and  positive  form,  the  adjuster  himself 
testified  that  the  answers  were  given  "from  memory.'*  The 
aggregate  of  values  named  by  Baschke,  in  the  '^  examina- 
tion,*' and  the  two  affidavits  which  followed  it,  was  over 
forty-five  hundred  dollars.  We  express  no  opinion  as  to  the 
degree  of  importance  which  should  have  been  attached  by  the 
jury  to  the  circumstances  to  which  we  have  referred,  as 
removing  the  impression  of  fraudulent  intent  produced  by 
his  varying  estimates;  they  were  to  be  weighed,  and  must 
have  been  weighed,  by  the  jury,  and  we  cannot,  with  any  cer- 
tainty, declare  that  the  jury  yielded  too  much  consideration 
to  them. 

It  will  be  remembered  also  that  at  the  trial  Baschke  tes- 
tified to  a  loss  of  some  $4,800.  He  had  possessed  better  op- 
portunities for  ascertaining  the  actual  loss  than  other  wit- 
nesses, ajid  we  have  no  means  of  knowing  how  much  of 
credence  the  jury,  or  some  of  them,  may  have  given  to  his 
testimony.  The  verdict  found  the  value  of  the  property 
destroyed  to  be  $2,000.  This  certainly  was  not  the  sum 
which  was  named  by  Baschke  at  the  examination  or  at  the 
trial;  but,  it  may  be  added,  neither  is  it  the  sum  fixed  by  any 
one  of  the  six  witnesses  who  testified  on  the  subject  of  values. 
The  five  witnesses  (other  than  Baschke)  varied,  in  their  esti- 
mates of  the  value  of  the  property  from  $950  to  $2,700.  Ho 
greater  presumption  arises  from  the  verdict  that  the  jury 
believed  Baschke  to  have  sworn  falsely  willfully,  than  that 
they  believed  it  of  any  other  witness.  If  the  verdict  was 
what  has  been  sometimes  called  a  **  compromise"  verdict — 
that  is  to  say,  an  approximation  by  the  jury  to  an  average  of 
sums,  of  themselves  but  ''estimates,"  approximating,  in  the 
opinion  of  each  witness,  to  the  exact  value — it  would  seem 
that  the  estimate  of  Baschke  at  the  trial  must  have  been 
considered  by  the  jury  with  those  of  the  other  witnesses; 
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otherwise  a  finding  of  two  thousand  dollars  could  not  have 
been  the  result.  He  was  examined  as  a  witness  before  the 
jury,  and  thej  may  have  believed  from  his  demeanor  on  the 
stand,  and  his  apparent  intelligence  or  the  want  of  it,  that, 
although  his  estimate  was  too  high,  it  was  honestly  made. 

We  conclude  jkhat  we  cannot  declare,  with  an  entire  con- 
viction that  we  are  right,  that  the  jury  disregarded  Hie 
evidence  in  deciding  that  Baschke  had  intentionally  overesti- 
mated the  loss  to  the  assignors  of  the  plaintiffs,  or  that  the 
case  did  not  present  proof  of  such  circumstances  as  overcame 
the  presumption  of  fraud  arising  from  the  discrepancy 
between  the  statements  of  Baschke  and  the  actual  value  of 
the  property,  if  the  jury  believed  such  discrepancy  was 
shown. 

Judgment  and  order  affirmed. 


Department.  No.  1. 


[Filed  February  6,  1880.] 

[No.  5811.] 

BRIDGET  GLEE80N  vs.  WILLIAM  GLEESON. 

SupPLKMEKTAL  GoMPLAiNT  APTKB  JuDOMKMT.  After  judgment  has  been  ren- 
dered dissolving  a  marriage  and  distributing  Uie  common  property,  it 
is  not  allowable  to  sabstitnte  a  new  and  distinct  cause  of  action  by  way 
of  supplemental  complaint,  as  to  enforce  a  trnst  arisinic  oat  of  an  ex- 
press contract  between  the  parties  while  married. 

Appeal  from  the  District  Court  of  the  Twelth  Judicial  Dis- 
trict, San  Francisco  County. 

John  McHenry,  for  appellant. 
jB.  Thompson,  for  respondent. 

By  the  Court,  MgEee,  J. : 

This  is  an  appeal  from  an  order  denying  a  motion  to  file  a 
supplemental  complaint. 

The  motion  was  made  several  months  after  a  decree  had 
been  rendered  dissolving  the  marriage  of  the  plaintiff  and 
defendant,  distributing  the  common  property  and  assigning 
the  homestead.  When  therefore  the  application  to  file  a 
supplemental  complaint  was  made,  there  was  no  action  pend- 
ing in  the  Court  between  the  persons  to  the  original  action. 
By  the  judgment  which  had  been  rendered,  the  rights  of  the 
persons  to  the  original  action  Were  settled  and  determined; 
the  persons  themselves  were  no  longer  before  the  Court,  and 
the  judgment,  being  unappealed  from,  must  be  considered  as 
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final  and  conclusive  in  its  effect  upon  the  rights  of  the  per- 
sons to  it  as  adjudicated  therein. 

But  it  is  claimed  that  the  particular  right  sought  to  be  en- 
forced by  the  supplemental  complaint  was  not  determined  in 
the  original  action;  and  that  the  Court,  when  its  attention 
was  called  to  the  fact,  of  its  own  motion,  and  after  the  de- 
cree had  been  engrossed  by  the  defendant,  amended  the  de- 
cree by  inserting  these  -frords:  **  The  decree  is  without  preju- 
dice to  any  rights  not  herein  specially  decided."  Such  a 
proviso,  whatever  may  be  its  force  and  effect  in  a  final  judg- 
ment, does  not  per  ae  operate  to  give  plaintiff  the  right  to 
file  a  supplemental  complaint.  Such  a  riffht  can  be  exercised 
only  with  reference  to  matter  which  maj  be  consistent  with 
and  in  aid  of  the  case  made  by  the  original  complaint,  and 
which  occurred  between  the  time  of  filing  the  original  com- 
plaint and  the  trial  or  judgment  in  the  action.  If  the  matter 
was  at  issue  in  the  original  action,  and  was  not  decided,  as 
is  claimed  in  this  case,  it  cannot  be  made  after  judgment  the 
subject  of  a  supplemental  complaint.  The  remedy  of  the 
person  dissatisfied  was  in  a  motion  for  a  new  trial,  or  in  an 
appeal  from  the  judgment. 

Besides,  as  we  understand  from  the  record  before  us,  the 
original  action  was  brought  to  obtain  a  divorce,  and  for  a 
division  of  the  common  property;  but  the  supplemental  com- 
plaint is  brought  to  enforce  an  idleged  trust  arising  out  of  an 
express  contract  between  plaintiff  and  defendant  while  mar- 
ried; in  performance  of  which  the  defendant,  after  the  judg- 
ment, acquired  title  to  property  for  the  benefit  of  plaintiff. 
This  is,  therefore,  a  new  controversy  between  them — a  new 
and  independent  cause  of  action  about  the  title  to  property 
acquired  since  the  judgment,  and  it  is  not  allowable  to  sub- 
stitute a  new  and  distinct  cause  of  action  by  way  of  supple- 
mental complaint. 

Order  affirmed. 

Department  No.  2. 


[Filed  February  12,  1880.] 

fNo.  5781.1 

HERMAN  vs.  HAFFENEGGEB. 

BnciBazoN  of  Gomtbact.  A  party  cannot  maintain  an  action  to  rescind  a 
contract  without  retoming,  or  offering  to  retnm,  the  conaideratioii 
received  under  the  contract. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  San  Francisco  County. 
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William  Crosby,  for  the  appellant. 
Estee  dt  Bcualt,  for  the  respondent. 

By  the  Court,  Thornton  P.  J. : 

The  plaintiff  herein  instituted  an  action  to  annul  a  con- 
tract made  with  defendant,  to  recover  the  money  paid  him, 
and  to  compel  him  to  reconvey  c^ain  real  estate  which 
plaintiff  had  conveyed  to  him  under  the  contmct. 

The  ground  of  lecovery  alleged  is  the  fraudulent  repre- 
sentations made  by  defendant  with  regard  to  the  subject 
matter  of  the  contract,  on  account  of  which  fraud  the  plain- 
tiff alleges  that,  prior  to  the  commencement  of  the  action,  he 
rescinded  the  contract,  and  had  offered  to  restore  to  the  de- 
fendant what  he  received  thereunder. 

At  the  trial  the  defendant  moved  for  a  nonsuit  on  the  fol-. 
lowing  grounds  : 

1.  That  plaintiff  was  not  entitled  to  rescind  the  contract 
without  returning,  before  suit,  what  he  had  received  from 
defendant.  2.  That  the  proof  did  not  correspond  with  the 
allegations  of  the  complaint.  3.  That  the  testimony  did  not 
tend  to  show  that  plaintiff  did  comply  with  the  terms  of  the 
contract  between  nim  and  defendant.  4.  That  it  did  not 
appear  that  plaintiff  had  made  a  sufficient  tender  to  defendant 
to  entitle  him  to  a  rescission  of  the  contract,  and  to  sustain 
the  action.     The  Court  granted  the  motion. 

A  new  trial  was  applied  for  and  granted,  and  from  the  order 
granting  a  new  trial  this  appeal  is  prosecuted. 

It  appears  from  the  statement  on  appeal  that  the  plaintiff, 
to  sustain  the  issues  on  his  part,  made  prima  fade  proof  of  the 
contracts,  of  fraudulent  misrepresentations,  and  of  payments 
as  alleged,  and  then  follows  this  admission  :  ''And  defendant 
admits  that  plaintiff  made  sufficient  proof  to  sustain  his  case, 
except  as  to  tender  and  as  to  time  of  attempting  to  rescind." 

The  statement  then  sets  forth  the  evidence  of  what  plaintiff 
received  from  defendant  under  the  contract,  and  what  was 
done  by  plaintiff  in  regard  to  a  rescission. 

The  points  left  open  for  consideration  are,  first,  as  to  ten- 
der; and  second,  as  to  time  of  attempting  to  rescind. 

We  arc  of  opinion  that  the  attempt  to  rescind  was  made 
within  the  time  required  by  law. 

The  word  * 'tender,"  as  used  in  the  admission  above  quoted, 
must  be  interpreted  as  an  offer  to  restore  or  return  what 
plaintiff  had  received  of  defendant  under  the  contract. 

It  nowhere  appears  that  any  offer  to  return  was  made 
previous  to  action  brought.  The  only  testimony  as  to  this  is 
that  of  the  plaintiff,  and  is  as  follows  :     "In  April,  1871,  I 
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offered  to  defendant  to  rescind  onr  contract,  and  demanded 
of  him  the  money  and  land  which  I  had  paid  him  tinder  said 
contract.  I  did  not  then  have  the  interest  I  had  sold  to 
Weisenboiii,  or  the  shares  I  had  sold  Lamme.  I  could  have 
got  that  interest  and  those  shares  at  any  time,  but  would  not 
trouble  those  gentlemen  till  defendant  had  accepted  my  offer 
of  rescission.  When  I  demanded  the  money  and  land,  de- 
fendant said  I  had  all  I  had  bargained  fdr,  and  refused  to 
rescind." 

The  plaintiff  had  receiyed  of  defendant  something  of  value, 
and  we  do  not  find  in  the  testimony  any  return,  or  offer  to 
return,  to  defendant  that  which  plaintiff  had  received  of  him. 
The  plaintiff,  indeed,  as  the  testimony  shows,  did  not  then 
own  what  he  had  so  received.  He  could  not  maintain  the 
action  until  he  had  so  returned,  or  offered  to  do  so.  This 
was  a  condition  precedent  to  his  maintenance  of  the  action. 
And  as  he  did  not  comply  with  this  requisite,  the  nonsuit 
was  properly  granted.     (Gi^cwcf  vs.  Cai^U,  29  Cal.  589,  393.) 

The  Court  having  properly  nonsuited  the  plaintiff,  in  our 
opinion  it  was  error  to  grant  a  new  trial. 

The  order  appealed  from  must  therefore  be  reversed  and 
the  cause  remanded,  and  it  is  so  ordered. 


Department  No.  1. 


[Filed  February  5,  1880.1 

[No.  6015.] 
PAULSON  vs.  NUNAN. 

FiNDXNOS.    It  is  the  duty  of  the  trial  court  to  find  upon  aU  the  material  issueR 
made  by  the  pleadings. 

Appeal  from  the  District  Court  of  the  Nineteenth  Judicial 
District,  San  Francisco  County. 

B.  S.  Brooks  and  Wm.  Leviatouy  for  appellant. 
Clitus  Bai'bour,  for  respondent. 

By  the  Court,  McKinstby,  J.  (from  the  bench) : 

In  this  case  there  is  an  entire  failure  to  find  upon  many  of 
the  material  issues  made  by  the  pleadings.  There  is  a  nnd- 
ing  upon  a  probative  fact,  from  which  it  might  be  argued 
that  the  Court  below  was  of  a  certain  opinion  as  respects 
one  of  the  ultimate  facts;  but  there  is  no  direct  finding  upon 
that  issue — L  e.,  as  to  whether  the  plaintiff  was  or  was  not  a 
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peddler  or  huckster.  But,  passing  that,  there  are  a  great 
many  other  averments,  in  respect  to  which  there  is  no  pre- 
tense of  a  finding;  and  we  will  have  to  follow  the  usual  course 
in  this  case. 

We  all  think  that  the  judgment  and  order  must  be  re- 
versed, and  the  cause  remanded  for  a  new  trial,  and  it  is  so 
ordered. 


Department  No.  2. 


(Tiled  February  12,  1880.  | 

[No.  6082.] 

SMITH  vs.  EAST  BBANCH  MINING  CO. 

lNi.DMiB8iBLK  EviDBNCE  as  to  negligence  of  party  plaintiif  oonsidered. 

Appeal  from  the  District  Court  of  the  Nineteenth  Judicial 
District,  San  Francisco  County. 

Geo,  A,  Nourae,  for  appellant. 
Jainea  L,  CriUendeyi,  for  respondent. 

By  the  Court,  Myrick,  J. : 

This  is  an  action  to  recover  the  value  of  work,  labor,  and 
services  rendered  by  plaintiff  for  defendant  as  mining  super- 
intendent. The  answer  is  a  general  denial.  Evidence  was 
given  that  the  services  were  rendered  as  general  superintend- 
ent of  defendant's  mines,  ditches,  flumes,  and  works,  and  in 
supervising  the  construction  of,  and  in  constructing,  a  water 
ditch;  and  while  one  Martin,  a  witness  for  defendant,  was 
being  examined,  the  defendant  offered  to  show  that  the  work 
of  constructing  the  ditch  was  not  well  done,  which  offer, 
with  the  ruling  and  exception,  were  as  follows :  . 

* 'Question — Do  you  remember  having  an  extra  force  placed 
upon  the  mine  in  order  to  conduct  the  water  off  through  the 
ditch  that  had  failed  to  run? 

* 'Objected  to,  and  objection  sustained. 

"Counsel  for  defendant — ^The  object  is  to  show  there  was 
an  extra  force  employed  there.  Mr.  Smith  has  testified  that 
for  about  two  months  he  had  sixty  men  employed,  and  only 
for  about  that  period  of  time  some  sixty  men  were  at  work 
on  the  property,  and  I  want  to  ask  Mr.  Martin  if  he  remem- 
bers the  occasion  when  it  was,  and  what  were  the  circum- 
stances under  which  these  men  were  brought  there,  why  it 
was  necessary  to  have  an  extra  force,  to  show  that  the  work 
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was  not  well  done.  I  desire  also  to  show  that  this  forci 
that  it  was  an  extra  force  put  on  there,  not  retained  there 
permanently,  but  for  the  purpose  of  repairing  under  extra- 
ordinary circumstances. 

''Objected  to^  objection  sustained,  and  exception  taken. 

The  defendant  did  not  offer  to  show  that  it  had  sustained 
damage  or  loss  in  consequence  of  any  act  of  plaintiff  incon- 
sistent with  his  duty  as  its  superintendent,  nor  that  the 
water  failed  to  run  in  consequence  of  any  default  of  plaintiff 
in  the  discharge  of  his  duties.  The  offer  made  is,  in  our 
opinion,  too  vagiie,  and  does  not  embrace  any  offer  to  show 
unskillfulness  or  negligence  or  any  fault  on  the  part  of  plain- 
tiff.    {Chamberlain  ys.  Vance^  51  Cal.  75.) 

Judgment  and  order  affirmed. 


Depabtment  No.  1. 


fFiled  February  10,  1880.] 

[No.  6107.] 
BTBNES  YS.  CLAFFET. 

FnvDXNas. 

By  the  Coubt  : 

The  Court  below  failed  to  find  upon  material  issues  raised 
by  the  pleadings. 

Jud^ent  and  order  rcYersed,  and  cause  remanded  for  a 
new  trial. 


Depabtment  No.  2. 


[Filed  February  12,  1880.] 

[No.  6108.] 

MIX  YS.  BOOTHE. 

Damages  fob  Dblat. 

By  THE  Court  : 

In  this  cause,  there  being  no  appearance  on  behalf  of  ap* 
pellant,  and  no  points  or  authorities  filed  by  him,  and  this 
Court  being  satisfied  that  the  appeal  was  taken  for  delay,  the 
judgment  of  the  Court  below  is  afiirmed,  with  ten  per  cent, 
damages. 
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Depabtment  No.  1. 


[FUed  February  11, 1880.] 
fNo.  5928.1 

SHAY  vs.  LADY  BRYAN  MINING  COMPANY. 

Ko  Appearance. 

By  the  Court  : 

There  being  no  appearance  and  no  points  or  authorities  on 
file  on  the  part  of  tne  appellant,  and  no  error  appearing  in 
the  record,  the  order  is  amrmed. 


Department  No.  1. 


[Filed  February  12,  1880.] 

[No.  6817.] 

IN    THE    MATTEE    OF    FIFTEENTH    AVENUE   EX- 

TENSION. 

FlUKO  THANBCItlPT. 

By  the  Court: 

The  transcript  not  having  been  filed  within  the  time  pre- 
scribed by  Bule  2  of  this  Court,  the  appeal  must  be  dis- 
missed.    So  ordered. 


Circuit  Court  of  the  United  States, 

Of  the  Ninth  Judicial  Circuit,  District  of  California. 


In  re  WONG  YUNG  QUY. 

1.  Habeas  Corpus— Jurisdiction.     Where  an  alien  prisoner  is  held  in  cus- 

tody in  execution  of  a  judgment  rendered  by  a  State  court  convicting 
lum  of  an  offense  created  by  a  State  statute,  alleges  in  his  petition 
that  the  statute  under  which  he  is  convicted  was  passed  in  violation  of 
the  Constitution  of  the  United  States,  and  of  the  provisions  of  a 
treaty  of  the  United  States  with  the  nation  of  which  he  is  a  subject, 
the  Circuit  Court  has  jurisdiction  on  a  writ  of  habeas  corpus  to  inquire 
into  the  validity  of  the  statute  and  judgment,  and,  if  found  to  be  in 
violation  of  such  Constitution  and  treaty,  is  authorized  to  discharge 
the  petitioner  from  such  custody. 

2.  UNOONsnruTioMAii  Statute  Void.    A  statute  of  a  State  creating  an  offense 

passed  in  violation  of  the  Constitution  of  the  United  States,  or  of  a 
treaty  with  a  foreign  nation,  is  void,  and  a  judgment  convicting  a 
party  of  the  offense  created  by  said  void  statute  is  also  void,  and  noi 
merely  erroneous  and  voidable. 
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Jo,   HamiUon,  AUorney-General,  and  CrUteiiden  Tliornton^ 
for  respondent. 

Geo.  E.  Bates,  J,  M,  Rothchild,  and  M.  S,  Horan,  for  pe- 
titioner. 

By  the  Court,  Sawyer,  Circuit  Judge : 

The  petitioner,  a  subject  of  the  Empire  of  China,  having 
been  convicted  of  a  misdemeanor  committed  in  removing  a 
dead  bodv  of  one  of  his  countrymen  from  the  place  of  inter- 
ment without  a  permit,  contrary  to  the  provisions  of  "An 
act  to  protect  public  health  from  infections  caused  by  ex- 
humation and  removal  of  the  remains  of  deceased  persons/' 
Iassed  by  the  Legislature  of  California,  April  1,  1878  ^stat. 
877-8,  1050),  was  sentenced  to  pay  a  fine  of  fifty  dollars, 
and  in  default  of  payment  to  be  imprisoned  for  a  period  of 
twenty-five  days.  Failing  to  pay  the  fine,  and  having  been 
committed  to  prison,  he  sues  out  a  writ  of  habeas  corpus ,  and 
asks  to  be  discharged  on  the  ground  that  the  said  act  of  the 
Legislature  of  California  was  passed  in  violation  of  the  Four- 
teenth Amendment  of  the  National  Constitution,  and  of  the 
Burlingame  Treaty  ;  and  that  it  is  therefore  void.  Critten- 
den Thornton,  Esq.,  and  the  Attorney-General  of  California 
representing  the  State,  appearing  as  counsel  on  the  part  of 
the  respondent,  raise  a  preliminary  objection  that  the  Court 
has  no  jurisdiction  in  the  case  of  a  party  held  in  custody  by 
virtue  of  a  judgment  of  a  State  Court,  to  inquire  upon  habeas 
corpus  into  the  validity  of  the  judgment  under  which  he  is 
held,  where  the  judgment  is  regular  in  form  upon  its  face. 
It  is  insisted  that  the  State  Court  had  jurisdiction  to  deter- 
mine the  validity  of  the  statute;  and  having  determined  it, 
the  determination  is  conclusive  in  all  other  proceedings, 
except  upon  writ  of  error  from  a  Court  having  appellate 
jurisdiction  to  revise  the  action  of  the  Court  below.  A  very 
able  and  exhaustive  argument  has  been  filed  in  support  of 
the  objection  taken  to  tne  jurisdiction — ^the  only  question  as 
yet  submitted  for  decision. 

Section  752  of  the  Bevised  Statutes  provides,  that  the 
Justices  and  Judges  of  the  United  States  Courts  "within 
their  respective  jurisdictons,  shall  have  power  to  grant  writs 
of  habeas  corpus  for  the  purpose  of  an  inquiry  into  the  cause 
of  restraint  of  liberty." 

This  section  is  general  and  unlimited  in  its  terms.  Bui 
section  753  limits  the  cases  in  which  the  writ  may  be  issued, 
and  provides,  among  other  cases,  that  ''the  writ  of  habeas 
corpus  shall  in  no  case  extend  to  a  prisoner  in  jail  unless  where 
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he      *      *      *      is  in  custody  in  violation  of  the  Constita* 
tion,  or  of  a  law  or  treaty  of  the  United  States/'  Under  these 
provisions  it  seems  clear  that  the  writ  may  issae  and  the 
prisoner  be  discharged  whenever  he  is  ''in  eostodv  in  viola* 
tion  of  the  Constitution  or  of  a  law  or  treaty  of  the  United 
States."    In  this  case  it  is  claimed  that  the  prisoner  is  in 
custody  in  violation  both  of  the  Constitution  of  the  United 
States  and  of  a  treaty  between  the  United  States  and  the  em- 
pire of  China;  and  whether  he  is  in  custody  in  violation 
of  the  Constitution  or  treaty  is  the  very  question  to  be  inve»> 
tigated.     It  is  claimed,  however,  that  the  writ  of  habeas  cor^ 
pus  must  be  confined  to  cases  to  which  it  is  appropriate,  ac- 
cording to  established  common  law  rules  relating  to  the  writ, 
and  that  it  cannot  be  used  as  a  substitute  for  a  writ  of  error 
to  review  a  judgment  of  a  State  or  other  Court  having  juris- 
diction to  inquire  into  the  matter  and  adjudge  the  rights  of 
the  parties;  tnat  in  this  case  the  State  Court,  rendering  the 
judgment  under  which  the  petitioner  is  imprisoned,  had  juris- 
diction under  the  State  law  to  hear  and  determine  the  ques- 
tion of  the  validity  of  the  statute  under  which  the  conviction 
was  had,  and  having  determined  it,  that,  as  held  by  Chief 
Justice  Marshall,  in  Ex  parte  Wathins^  affiimed  in  subsequent 
cases,  the  judgment,  in  its  nature,  concludes  the  subject  on 
which  it  is  rendered  and  pronounces  the  law  of  the  case  ;  and 
when  the  judgment  is  of  a  court  of  record,  whose  jurisdiction 
is  final,  it  is  as  conclusive  on  aU  the  world  as  the  judgment 
of  the  Supreme  Court  of  the  United  States  would  be;  Siat  it 
puts  an  end  to  the  inquiry  concerning  the  fact  by  deciding  it. 
And  that,  when  a  judgment  is  not  of  a  court  of  final  jurisdic- 
tion, it  can  only  be  reviewed  on  writ  of  error  by  tlie  court 
having  appellate  jurisdiction  over  its  judgment.   Tnis  position 
is  undouDtedly  correct  in  respect  to  cases  of  mere  error  in 
the  proceedings.     But  the  Supreme  Coui-t,  in  later  cases, 
has  drawn  a  clear  distinction  between  cases  in  which  the 
judgment  is  erroneous,  but  still  valid  until  reversed,  notwith- 
standing the  error,  and  cases  absolutely  void,  as  being  entered 
without  authority  of  law,  and  erroneous  because  unauthorized 
and  void.     This  distinction  is  established  in  Ex  parte  Lange, 
(18  Wal.  175).    In  that  case  the  statute  authorized  an  alterna- 
tive punishment  for  the  offense  for  which  conviction  was  had, 
of  imprisonment  for  not  more  than  one  year,  or  a  fine  not  ex- 
ceeding two  hundred  dollars.     The  court,  inadvertantly,  ad- 
judged an  imprisonment  of  one  year  anc?  a  fine  of  two  hundred 
dollars.     After  paying  the  fine  the  prisoner  moved  for  his 
discharge  on  the  ground  that  the  further  imprisonment  was 
unlawful,  as  being  in  excess  of  the  power  of  the  Court  to  ad- 


Thx  Pacific  Coast  Law  Journal.  567 

judge.  Upon  the  error  being  called  to  its  attention,  the 
Court,  at  the  same  t«rm,  vacated  the  judgment  and  entered 
another  judgment  of  imprisonment  only,  ^inp  imprisoned 
under  the  latter  judgment  he  sued  out  a  writ  of  habeas  corpus^ 
and  was  thereupon  discharged  by  the  Supreme  Court.  Upon 
the  point  now  under  consideration,  Mr.  Justice  Miller,  speak- 
ing for  the  Court,  said :  '*  A  judgment  may  be  erroneous  and 
not  void,  and  it  may  be  erroneous  because  it  is  void.  *  *  * 
We  are  of  opinion  that  when  the  prisoner,  as  in  this  case,  by 
reason  of  a  valid  judgment,  has  fully  suffered  one  of  the 
alternative  punishments  to  which  alone  the  law  subjected 
him,  the  power  of  the  Court  to  punish  further  was  gone."' 
The  record  "  showed  the  Court  that  ite  power  te  punish  for 
that  offense  was  at  an  end.  The  power  was  exhausted;  its 
further  exercise  was  prohibited.  It  was  error,  but  it  was  error 
because  the  power  te  render  any  further  judgment  did  not 
exist." 

''It  is  no  answer  to  this  to  say  that  the  Court  had  juris- 
diction of  the  person  of  the  prisoner,  and  of  the  offense  un- 
der the  statute.  It  by  no  means  follows  that  these  two  facts 
make  valid,  however  erroneous  it  may  be,  any  judgment  the 
Court  may  render  in  such  case.  If  a  justice  of  the  peace, 
having  jurisdiction  to  fine  for  a  misdemeanor,  and  with  the 
party  charged  properlj^  before  him,  should  render  a  judg- 
ment that  he  be  hung,  it  would  simply  be  void.  Why  void  ? 
Because  he  had  no  power  to  render  such  a  judgment.  So,  if 
a  court  of  general  jurisdiction  should,  on  an  indictment  for 
libel,  render  a  judgment  of  death,  or  confiscation  of  prop- 
erty, it  would  for  the  same  reason  be  void.  '*  (Ex  parte 
Lange^  18  Wall.  176.)  On  the  ground  that  the  judgment  was 
void  for  want  of  power,  and  not  merely  erroneous,  the  case 
was  taken  out  of  the  rule  claimed  to  be  applicable  to  the 
present  case,  and  the  prisoner  discharged.  Mr.  Justice 
Clifford  delivered  an  elaborate  dissenting  opinion  urging  the 
principle,  and  citing  the  authorities  now  relied  on  in  this 
<;ase.  Thus  the  Court  established  a  distinction  between 
judgments  erroneous  and  not  void,  and  jud^ents  void  as 
well  as  erroneous.  And  this  distinction  has  since  been  recog- 
nized in  several  instances.  Thus  in  Ex  parte  Parks  (3  Otto, 
22-3),  the  Court  says:  "From  this  review  of  the  law  it  is 
apparent,  therefore,  as  before  suggested,  that  in  a  case  like 
the  present,  where  the  prisoner  is  in  execution  upon  a  con- 
viction, the  writ  ought  not  to  be  issued,  or,  if  is- 
sued, the  prisoner  should  be  at  once  remanded,  if  the 
Court  below  had  jurisdiction  of  the  offense,  and  did 
no  act  beyond  the  powers  conferred  upon  it.    The  Court  will 
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look  into  the  proceedings  so  far  as  to  determine  this  question. 
If  U  finds  thai  the  Court  below  has  tra}isc€nded  its  powa's,  it  will 
grant  the  lorit  and  discharge  the  prisoner,  even  after  judgment. 
{Ex  parte  Kearneif,  7  Wheat,  39 ;  Ex  parte  Udells,  18  How. 
307  ;  Ex  parte  Lange,  18  Wal.  163.)  But  if  the  Court  had 
jurisdiction  and  power  to  convict  and  sentence,  the  writ  can- 
not issue  to  correct  a  mere  error."  So  in  Ex  parte  Reedy 
decided  at  the  present  term,  the  Court,  speaking  through 
Mr.  Justice  Swayne,  says:  "A  writ  of  habeas  corpus  (idi.imoi 
be  made  to  perform  the  functions  of  a  writ  of  error.  To 
warrant  the  discharge  of  the  prisoner,  the  sentence  under 
which  he  is  held  must  be  not  merely  erroneous  and  voidable, 
hnt  absolutely  void,'''  thus  a^ain  recognizing  the  principle  that 
if  the  judgment  under  which  the  prisoner  is  held  be  void  as 
well  as  erroneous,  he  may  be  discharged  on  the  writ  of  habeas 
corpus,  and  this  involves  the  jurisdiction  to  inquire  in  such 
proceeding  whether  the  judgment  is  void,  or  only  erroneous 
and  voidable.  In  Ex  parte  Bridges  (2  Woods'  K.  429),  Mr. 
Justice  Bradley  discharged  a  prisoner  who  had  been  convicted 
in  a  State  Court  for  the  crime  of  perjury  arising  under  a  statute 
of  the  United  States,  on  the  ground  that  a  State  Court  has 
no  jurisdiction  of  an  offense  created  by  an  act  of  Congress, 
and  the  judgment  was   therefore  void.     The  jurisdictional 

Juestion  on  writ  of  Iwbeas  corpus  was  raised,  upon  which  Mr. 
ustice  Bradley  observes:  **  It  is  contended,  however,  that 
where  a  defendant  has  been  regularly  indicted,  tried,  and 
convicted  in  a  State  Court,  his  only  remedy  is  to  carry  the 
judgment  to  the  Court  of  last  resort,  and  thence  by  writ  of 
error  to  the  Supreme  Court  of  the  United  States,  and  that  it 
is  too  late  for  a  habeas  corpus  to  issue  from  a  federal  Court 
in  such  a  case.  This  might  be  so,  if  the  proceeding  in  the 
State  Court  were  merely  erroneous  ;  but  where  it  is  void  for 
want  of  jurisdiction,  habeas  corpus  will  lie,  and  may  be  issued 
by  any  court  or  judge  invested  with  supervisory  jurisdiction 
in  such  case.  {Ex parte  Lange,  18  Wal.  163.)  In  speaking 
of  the  effect  of  the  present  statute  quoted  at  the  commence- 
ment of  this  opinion,  the  learned  Justice  adds:  **In  view 
of  our  late  civil  strife,  and  the  necessity  of  protecting 
those  who  claim  the  benefit  of  the  national  laws,  Congress 
by  the  Act  of  February  5,  1867,  extended  the  writ  to  aU 
cases  where  any  person  may  be  restrained  of  his  or  her  lib- 
erty in  violation  of  the  Constitution  or  of  any  treaty  or  law 
of  the  United  States,  and  made  it  issuable  by  the  several 
courts  of  the  United  States,  and  the  several  justices  and 
judges  of  said  courts  within  their  respective  jurisdiction  (14 
Stat.  385).     The  present  case  clearly  belongs  to  the  last 
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category.  The  relator  was  certainly  restrained  of  his  liberty 
in  violation  of  a  law  of  the  United  States.  *  *  *  The 
statutes  above  cited  are  condensed  in  section  753  of  the  Ke- 
Vised  Statutes  of  the  United  States*  They  have  had  tlie  effedt 
greaUy  to  enlarge  the  jurisdiction  by  habeas  corpus  in  the  courts 
of  the  United  States  since  the  first  enactment  on  the  subject  in 
1789.  They  have  removed  all  impediment  to  its  use  which  for- 
merly existed  where  the  prisoner  was  committed  under  State  au^ 
thority,  provided  his  imprisonment  is  cantinry  to  the  United 
States  Uojistitution  or  laws.  Mr.  Justice  Bradley  participated 
in  the  decision  in  Ex  parte  Lange^  cited  by  him,  and  in  this 
opinion,  and  would  not  be  likely  to  misapprehend  the  extent 
to  which  it  was  intended  to  go.  If  the  Act  of  the  Legisla* 
ture  of  California  creating,  or  attempting  to  create,  the 
offense  for  which  the  petitioner  was  convicted  and  for  which 
he  is  held  in  custody,  was  passed  in  violation  of  any  pro- 
vision of  the  Constitution,  or  of  the  provisions  of  a  valid 
treaty  with  China,  it  is  void,  and  does  not,  and  cannot,  con<» 
fer  upon  the  State  Court  any  authoritv  whatever  to  adjudge 
the  defendant  guilty  of  the  offense  charged,  or  to  imprison 
him  therefor.  The  judgment  in  that  event  is  void,  not  merely 
voidable.  The  judgment  is  no  more  conclusive  than  that  in 
the  case  of  Lange.  In  that  case  the  court' had  jurisdiction 
of  the  subject  matter  and  the  person.  It  had  authority  to 
determine  whether  it  had  exhausted  its  power  or  not.  But 
having  wrongly  determined  that  its  power  had  not  been  ex- 
hausted, this  determination  was  held  not  to  be  conclusive, 
and  the  question  was  re-examined  and  the  prisoner  dis- 
charged on  habeas  corpus.  The  case  of  Bridges  is  similar, 
and  this  case  is  also  like  those  cases  in  this  respect;  and  like 
the  instances  cited  in  Lange's  case  of  a  justice  of  the  peace 
having  jurisdiction  to  fine  only,  but  adjudges  that  the  pris- 
oner be  hanged.  It  is  said  the  judgment  is  void  because  the 
justice  has  no  power  to  render  such  a  judgment,  and  the 
judgment  against  Lange  was  held  to  be  void,  because  the 

I)ower  of  the  Court  had  been  exhausted,  and  there  was  no 
aw  authorizing  any  farther  judgment.  So,  in  this  case,  if 
the  statute  under  which  the  prisoner  was  convicted  and  held 
is  void,  it  is  no  statute.  It  is  no  more  effective  than  a  piece 
of  blank  paper.  If  no  statute,  then  there  is  no  statute  au- 
thorizing the  conviction,  and  the  Court  acted  without  any 
authority  whatever.  His  judgment  is  no  more  effective  than 
it  would  have  been  had  the  statute  never  been  passed,  and 
the  conviction  been  had  without  any  act  upon  the  subject. 

The  Supreme  Court  of  California  said,  m  Corryell's  case, 
(22  Cal.  181):     ''  The  Court  derives  its  jurisdiction  from  the 
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law,  and  its  jurisdiction  extends   to  sucL  matter  as  the  law 
declares  to  be  criminal,  and  none  other;  and  when  it  under- 
takes to  imprison  for  an  offense  to  which  no  criminality  is  at- 
tached, it  acts  beyond  its  jurisdiction."    In   that  case  the 
defendant,  held  for  trial  under  an  indictment  for  an  alleged 
offense,  was  discharged  by  the  Supreme  Court  on  habeas  cor- 
pu8,  on  the  ground  that  the  acts  charged  did  not  constitute 
an  offense,  and  the  Court,  therefore,  nad  no  jurisdiction  to 
try  it.     The  State  Court  had  jurisdiction  over  offenses,  but  it 
had  no  jurisdiction  to  condemn  and  punish  for  acts  not  made 
criminal  by  any  valid  law.     It  had  no  authority  by  its  judg- 
ment to  create  an  offense  and  then  punish  it.     If  the  act  in 
question  is  yoid,  then  there  is  no  law  creating  the  offense  for 
which  the  prisoner  was  convicted,  and  there  is  nothing  over 
which  the  Court  had  jurisdiction.     It  is  said,  further,  that  if 
this  act  is  unconstitutional,  the  restraint  of  the  petitioner's 
liberty  is  not  ''  in  violation  of  the  Constitution,"  in  the  sense 
of  the  statute,  because  there  is  no  express  inhibition  in  terms 
against  the  passage  of  such  a  law.     Mr.  Justice  Bradley  did 
not  take  this  view  in  Bridge's  case,  for  he  says :  ''The  present 
case  clearly  belongs  to  the  last  category.     The  relator  was 
certainly  *  restrained  of  hfs  liberty  in  violation  of  a  law  of 
the  United  States.' "     (2  Woods,  432.)    Yet  there  was  no 
more  an  express  prohibition  in  that  case  than  in  this.     The 
State  Court  simply  undertook  to  punish  an  offense  against 
the  United  States.     There  was  an  offense  committed,  but  it 
was  an  offense  against  another  sovereignty.     There  was  no 
offense  of  which  that  Court  could  take  cognizance.     So  in 
.  Lange's  case  there  was  no  express  prohibition  against  inflict- 
ing  Doth  punishments.     The  provision   simply  authorized 
alternative  punishments,  and  the  prohibition  was  not  express, 
but  onlyinierred  from  a  want  of  a  provision  expressly  author- 
izing both  punishments. 

I  am  satisfied,  under  these  authorities,  that  this  Court  has 
jurisdiction  upon  habeas  corpus  to  inquire  into  the  validitjr 
of  the  State  statute  under  which  the  prisoner  was  convicted; 
and  if  found  void,  that  the  judgment  as  rendered  in  pursu- 
ance of  its  provisions  is  also  void,  and  the  prisoner  entitled 
to  his  discharge.  The  case  will,  therefore,  be  retained  for 
the  purposes  of  this  inquiry;  and  the  motion  to  dismiss  for 
want  of  jurisdiction  to  examine  the  case  is  overruled.  Coun- 
sel will  argue  the  case  upon  the  merits  as  to  the  constitution- 
ality and  validity  of  the  act  and  validity  of  the  judgment* 

February  5,  1880. 


The  Pacific  Coast  Law  Journal.  571 


Supreme  Court  of  the  United  States. 

October  Term,  1879. 


[No.  23.] 

CHARLES  W.  KIRTLAND,  Plaintiff  in  Error, 

vs. 

J.  L.  HOTCHKISS. 

!rAZA130N  BY   ONB    StATB   OF   Bo^DS    SbCUBED  BY   MOBTOAOK   ON   PboPEBTY   IK 

Amothkb  Statb.  The  Federal  Constitution  does  not  prohibit  a  State 
from  taxing,  in  the  hands  of  one  of  its  resident  citizens,  a  debt  held  by 
4iat  citizen  upon  a  resident  of  another  State,  such  debt  being  evi- 
denced by  the  bond  of  the  debtor,  and  the  payment  of  the  debt  or 
bond  secured  by  deed  of  trust  or  mortgage  upon  real  estate  situated 
in  the  State  in  which  the  debtor  resides. 

Li  error  to  the  Supreme  Court  of  Errors,  Litchfield  County, 
State  of  Connecticut. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  Court: 

We  will  not  follow  the  interesting  argument  of  counsel  by 
entering  upon  an  extended  discussion  of  the  principles  upon 
which  the  power  of  taxation  rests  under  our  system  of  con- 
stitutional government.  Nor  is  it  at  all  necessary  that  we 
should  now  attempt  to  state  all  the  limitations  which  exist 
upon  the  exercise  of  that  power,  whether  such  limitations 
arise  from  the  essential  principles  of  free  government,  or 
from  express  constitutional  provisions.  We  restrict  our  re- 
marks to  a  single  question,  the  precise  import  of  which  will 
appear  from  a  orief  statement  of  the  more  important  facts 
of  this  case. 

The  plaintiff  in  error,  a  citizen  of  Connecticut,  instituted 
this  action  for  the  purpose  of  restraining  the  enforcement  of 
certain  tax-warrants  levied  upon  his  real  estate  in  the  town  in 
which  he  resided,  in  satisfaction  of  certain  State  taxes  assessed 
against  him  for  tiie  years  1869  and  1870.  The  assessment  was 
by  reason  of  his  ownership  during  those  years  of  certain  bonds, 
executed  in  Chicago,  and  made  payable  to  him,  his  executors, 
administrators,  or  assigns  in  that  city,  at  such  place  as  he  or 
they  should  by  writing  appoint,  and  in  default  of  such  ap- 
pointment at  tne  Manufacturers'  National  Bank  of  Chicago. 
Each  bond  declared  that  ''it  is  made  under,  and  is  in  all 
respects  to  be  construed  by,  the  laws  of  Illinois,  and  is  given 
for  an  actual  loan  of  money  made  at  the  city  of  Chicago  by 
the  said  Charles  W.  Eirtland  to  the  said  Edmund  A.  Cum- 
mings,  on  the  day  of  the  date  hereof."  They  were  all  se- 
cured by  deeds  of  trust  executed  by  the  obligor  to  one  Per- 
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kins  of  that  citf ,  upon  real  estate  there  situated,  the  trustee 
having  power,  by  the  terms  of  the  deed,  to  sell  and  convey 
the  property  and  apply  the  proceeds  in  payment  of  the  loan, 
in  case  of  default  on  the  part  of  the  obligor  to  perform  the 
stipulations  of  the  bond. 

The  statute  of  Connecticut,  under  which  the  assessment 
was  made,  declares  among  other  things  that  personal  prop- 
erty in  that  State,  **  or  elsewhere,"  should  be  deemed,  for 
purposes  of  taxation,  to  include  all  moneys,  credits^  choses  in 
action,  bonds,  notes,  stocks  (except  United  States  stocks), 
chattels  or  effects,  or  any  interest  thereon;  and  that  such 
personal  property,  or  interest  thereon,  being  the  property  of 
any  person,  resident  in  the  Stale,  should  be  valued  and  assessed 
at  its  just  and  true  value  in  the  tax-list  of  the  town  where  the 
owner  resides.  The  statute  expressly  exempts  from  its  opera- 
tion money  or  property  actually  invested  in  the  business  of 
merchandising  or  manufacturing  when  located  out  of  the 
State.  (Conn.  Revision  of  1866,  p.  709,  title  64,  chap.  1, 
sec.  8.) 

The  highest  court  of  the  State  held  that  the  assessments 
complained  of  were  in  conformity  to  the  State  law,  and  that 
the  law  itself  did  not  infringe  any  constitutional  right  of  the 
plaintiff. 

This  writ  of  error  is  prosecuted  upon  the  ground,  as  as- 
serted by  the  plaintiff,  that  the  statute  of  Connecticut,  thus 
interpreted  and  sustained  by  its  highest  court,  is  repugnant 
to  the  Constitution  of  the  United  States. 

In  McCnlloch  vs.  Stale  of  Maryland  (4  Wheaton,  428)  this 
Court  considered  very  fully  the  nature  and  extent  of  the 
original  right  of  taxation  which  remained  with  the  States 
after  the  adoption  of  the  Federal  Constitution.  It  was  there 
said  *'  that  the  power  of  taxing  the  people  and  their  property 
is  essential  to  tne  very  existence  of  government,  and  may  be 
legitimately  exercisea  on  the  objects  to  which  it  is  applicable 
to  the  utmost  extent  to  which  the  Government  may  choose  to 
carry  it."  Tracing  the  right  of  taxation  to  the  source  from 
which  it  was  derived,  it  was  further  said:  ** It  is  obvious 
that  it  is  an  incident  of  sovereignty,  and  is  co-extensive  with 
that  to  which  it  is  an  incident.  All  subjects  over  which  the 
sovereign  power  of  a  State  extends  are  objects  of  taxation; 
but  tiiose  over  which  it  does  not  extend  are,  upon  the  soundest 
principles,  exempt  from  taxation." 

"This  vital  power,"  said  this  Court  in  Providence BunkYB. 
Billings  (4  Pet.  563),  '*may  be  abused;  but  the  Constitution 
of  the  United  States  was  not  intended  to  furnish  the  correc- 
tive for  every  abuse  of  power  which  may  be  committed  by 


The  Pacific  Coast  Law  Jouknal.  673 

the  State  governments.  The  interest,  wisdom,  and  justice 
of  the  representative  body  and  its  relations  with  its  consti- 
tuents furnish  the  only  security,  when  there  is  no  express 
contract,  against  unjust  and  excessive  taxation,  as  well  as 
against  unwise  legislation." 

In  St,  Louis  vs.  Ferry  Company  (11  Wall.  422),  and  in 
State  Tax  on  Foreign  Held  Bands  (15  Wall.  319),  the  language 
of  the  Court  was  equally  emphatic. 

In  the  last  named  case  we  said  that  '*  unless  restrained  by 

gro^dsions  of  the  Federal  Constitution,  the  power  of  the 
tate  as  to  the  mode,  form,  and  extent  of  taxation  is  un- 
limited, where  the  subjects  to  which  it  applies  are  within  her 
jurisdiction." 

We  perceive  no  reason  to  modify  the  principles  announced 
in  these  cases,  or  tp  question  their  soundness.  They  are 
fundamental  and  vital  in  the  relations  which,  under  the  Con- 
stitution of  the  United  States,  exist  between  the  Federal 
and  State  governments.  Upon  their  strict  observance  de- 
pends in  no  small  degree  tne  harmpnious  working  of  our 
complex  svstem  of  government.  Federal  and  State.  It 
may  therefore  be  regarded  as  the  established  doctrine  of 
this  Court  that,  so  long  as  the  State,  by  its  system  of  taxa- 
tion, does  not  entrench  upon  the  legitimate  authority  of  the 
Union,  or  violate  any  right  recognized  or  secured  to  the 
citizen  by  the  Constitution  of  the  United  States,  this  Court, 
as  between  the  citizen  and  his  State,  can  afford  no  relief 
against  State  taxation,  however  unjust,  oppressive,  or  onerous. 

Plainly,  therefore,  our  only  duty  is  to  inquire  whether  the 
Federal  Constitution  prohibits  a  State  from  taxing,  in  the 
hands  of  one  of  its  resident  citizens,  a  debt  held  by  that 
citizen  upon  a  resident  of  another  State,  such  debt  being 
evidenced  by  the  bond  of  the  debtor,  and  the  payment  of 
the  debt  or  bond  secured  by  deed  of  trust  or  mortgage  upon 
real  estate  situated  in  the  State  in  which  the  debtor  resides. 

The  question  does  not  seem  to  us  to  be  very  difficult  of 
solution.  The  creditor,  it  is  conceded,  is  a  permanent  resi- 
dent within  the  jurisdiction  of  the  State  imposing  the  tax. 
The  debt  which  he  holds  against  the  resident  of  Illinois  is 
property  in  his  hands.  (15  Wall.  320.)  It  constitutes  a 
portion  of  his  wealth,  and  from  that  wealth  he  is  under  the 
very  highest  obligation,  in  common  with  his  fellow-citizens 
of  the  same  State,  to  contribute  for  the  support  of  the  Gov- 
ernment whose  protection  he  enjoys. 

The  debt  in  question,  although  a  species  of  intangible 
property,  may,  for  purposes  of  taxation,  if  not  for  all  purposes, 
be  regarded  as  situated  at  the  domicile  of  the  creaitor.    It 
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is  none  the  less  property  because  its  amount  and  maturity 
are  set  forth  in  a  bond.  That  bond,  wherever  actually  held 
or  deposited,  is  at  best  only  evidence  of  the  debt,  not  the 
debt  itself.  The  bond  may  be  destroyed,-  but  the  debt — the 
right  to  demand  the  repayment  of  the  money  loaned,  with 
the  stipulated  interest — remains.  Nor  is  the  locality  of  the 
debt,  for  the  purpose  of  taxation,  affected  by  the  fact  that  it 
is  secured  by  mortgage  upon  real  estate  situated  in  Illinois. 
The  mortgage  is  but  a  security  for  the  debt;  and  as  held  by 
this  Court  m  15  Wall.  323,  already  cited,  tlie  right  of  the 
creditor  '*  to  proceed  against  the  property  mortgaged,  upon 
a  given  contingency,  to  enforce  by  its  sale  the  payment  of 
his  demand,  *  *  has  no  locality  independent  of  the  party 
in  whom  it  resides.  It  may  undoubtedly  be  taxed  by  the 
State  when  held  by  a  resident  therein, "  etc.  {Cooley  on  Ibx^ 
ation,  15,  63,  134,  and  270.)  The  debt  in  question,  then, 
having  its  situs  at  the  creditor's  residence,  and  constituting 
a  portion  of  his  estate  there,  both  he  and  the  debt  are,  for 
purposes  of  taxation,  within  the  jurisdiction  of  the  State.  It 
IS  consequently  for  the  State  to  determine,  consistently 
with  its  own  fundamental  law,  whether  such  property  owned 
by  one  of  its  residents  shall  contribute  by  way  of  taxation 
to  maintain  its  government.  Its  discretion  in  that  regard  is 
beyond  the  power  of  the  Federal  Government  in  any  of  its 
departments  to  supervise  or  control,  for  the  reason,  too  obvious 
to  require  argument  in  its  support,  that  such  taxation  violates 
no  provision  of  the  Federal  Constitution.  Manifestly  it  does 
not,  as  is  supposed  by  counsel,  interfere  in  any  true  sense 
with  the  exertion  by  Congress  of  the  power  to  regulate  com- 
merce among  the  several  States.'  (8  How.  80;  Cooley  on 
TaaxUion,  62.)  Nor  does  it,  as  is  further  supposed,  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States, 
or  deprive  the  citizen  of  life,  liberty,  or  property  wii^out 
due  process  of  law,  or  violate  the  constitutional  guaranty 
that  the  citizens  of  each  State  shall  be  entitled  to  all  privi- 
leges of  citizens  in  the  several  States. 

Whether  the  State  of  Connecticut  shall  measure  the  con- 
tribution which  persons  resident  within  its  jurisdiction  shall 
make  by  way  of  taxes  in  return  for  the  protection  it  affords 
them,  by  the  value  of  the  credits,  choses  in  action,  bonds,  or 
stocks  which  they  may  owu  (other  than  su<sh  as  are  exempted 
or  protected  from  taxation  under  the  Constitution  and  laws 
of  the  United  States),  is  a  matter  which  concerns  only  the 
people  of  that  State,  and  with  which  the  Federal  Govern- 
ment cannot  rightly  interfere. 

Judgment  amrmed. 


REVIEW  OF  THE  RECENT  DECISIONS 

OF     THE 

Affecting  the  Central  Pacific  and  Union 

Pacific  Railroads. 


The  Central  Pacific  Bailroad  and  Union  Pacific  Bailroad 
form  the  longest  continuous  railroad  route  in  the  world.  If 
constructed  and  operated  by  the  Government,  they  would 
rise  to  the  dignity  of  great  national  enterprises.  The  whole 
world  is  acquainted  with  their  existence,  history,  route,  and 
length,  and  well  knows  their  immense  importance  in  the  com- 
mercial and  financial  affairs  of  all  countries  on  both  sides  of 
the  two  great  oceans.  The  Central  Pacific  alone,  with  its 
branches  and  dependencies,  constitutes  by  far  the  longest, 
and  best  conducted,  and  most  systematically  managed  system 
of  railroad,  controlled  and  operated  by  one  corporation,  to 
be  found  on  the  face  of  the  globe.  Everything,  therefore, 
which  afie'cts  the  interests  of  these  two  railroads,  instantly 
attracts  the  attention  and  close  examination  of  all  business 
communities. 

The  corporations  severally  owning  these  two  railroads  have 
been  lately  engaged  in  a  spirited  litigation  with  the  United 
States  Government.  Their  powers,  rights,  and  duties  have 
just  been  considered,  and  in  part  determined,  by  the  Su- 

Ereme  Court  of  the  United  States,  the  highest  tribunal 
nown  to  our  Constitution  and  laws,  and  the  decision  of  that 
Court  has  been  rendered,  and  the  opinions  of  the  judges  are 
now  before  the  public.  It  may  be  the  duty  of  good  citizens 
to  bow  in  humble  submission  to  a  decree  which,  for  the  time 
being  at  least,  binds  all  of  us  as  firmly  and  surely  as  the  de- 
crees of  fate.  Three  of  the  Judges,  however,  dissented, 
each  one  delivering  a  separate  opinion.  The  three  dissent- 
ing opinions  of  the  three  dissenting  Justices,  have  discussed 
the  questions  involved  in  so  thorough  and  masterly  a  manner 
that  they  ought  to  carry  conviction  to  the  minds  of  all,  who 


may  chance  to  examine  them.  I  should  not  think  of  going 
over  the  same  groand,  did  I  not  hope  that  I  might  bring  the 
subject  to  the  notice  of  many,  who  may  not  have  the  oppor- 
tunity or  curiosity,  of  delving  into  the  contents  of  a  formida- 
ble volume  of  law  reports.  The  most  I  can  hope  to  accom- 
plish is  to  popularize  somewhat  the  conclusive  reasoning  of 
the  dissenting  opinions  of  Justices  Field,  Bradley,  and 
Strong;  and  in  the  following  article  I  shall  freely  use  their 
arguments  and  language  whenever  they  will  best  suit  my 
purpose. 

The  general  outlines  of  the  case  are  these :  In  1862  Con- 
gress passed  an  act  incorporating  the  Union  Pacific  Bailroad 
Company,  authorizing  it  to  construct  and  equip  a  railroad 
from  a  point  on  the  Missouri  Kiver  westward,  to  form  one  of 
the  links  in  a  continuous  railroad  chain  from  such  point  to 
the  Pacific  Ocean,  giving  the  corporation  the  usual  powers 
of  railroad  corporations,  panting  the  right  of  way  over  the 
public  lands,  and  the  privilege  of  taking  therefrom,  towards 
the  construction  of  the  road,  such  timber  and  other  material 
as  the  company  might  need;  and  further  granting  ten  alter- 
nate odd  sections  of  land  on  each  side  of  the  proposed  line 
of  railroad,  together  with  a  loan  of  the  credit  of  the  Govern- 
ment at  the  rate  of  certain  specified  sums  per  mile,  for  which 
negotiable  bonds  were  to  be  issued  by  the  Government  to 
the  company  to  raise  money  in  the  markets  of  the  world. 
Prior  to  the  passage  of  this  Act  of  Congress,  a  company  had 
been  incorporated  under  the  general  laws  of  California  to 
construct  a  railroad  from  Sacramento  to  the  eastern  boundary 
line  of  the  State,  with  the  usual  powers  and  obligations  of 
.railroad  corporations;  and  this  company  was  recognized  as 
an  existing  State  corporation  by  the  Act  of  Congress  of 
1862,  and  was  by  this  act  clothed  with  all  the  rights,  powers, 
and  privileges  conferred,  by  the  act,  on  the  Union  Pacific 
Bailroad  corporation.  In  1864  another  act  was  passed  by 
Congress  largely  extending  the  inducements  to  capitalists  to 
embark  in  the  projected  undertakings. 

Such  are  the  most  general  outlines  of  the  two  acts  of  Con- 
gress of  1862  and  1864.  These  acts  were  formally  and  sev- 
erally accepted  by  the  two  corporations;  and,  under  them, 
they  went  on  and  constructed  their  respective  roads.  I  shall, 
shortly  hereafter,  state  the  contents  of  these  acts  and  the 
mutual  relations  between  the  Government  and  the  two  cor- 
porations more  minutely  and  specifically;  and  I  make  this 
meagre  statement  in  advance,  in  order  that  the  reader  may 
catch,  in  the  outset,  a  glimpse  at  least  of  the  nature  of  the 
case.     It  is  claimed  by  the  corporations  that,  by  the  two  acts 


of  Congress,  by  formal  acceptance  thereof  by  the  two  com- 
panies, and  by  the  fall  and  perfect  performance  of  each  and 
every  of  their  undertakings,  a  contract  was  formed  between 
^bem  respectively  and  the  Government.  The  questions  in 
controversy  grow  out  of  an  alleged  violation  of  tnis  contract 
on  the  part  of  the  Government.  Congress,  in  the  year  1878, 
and  after  the  two  roads  had  been  completed  and  had  been  in 
full  operation  for  many  years,  passed  a  certain  other  act, 
generally  known  as  the  "Thurman  Act,"  by  which,  as  the 
companies  claim,  their  rights  and  privileges  have  been 
grossly  infringed.  By  the  year  1878,  when  the  "Thurman 
Act"  was  passed,  a  new  generation  had  arisen,  which  neither 
felt  nor  realized  the  urgent  necessities,  and  the  trials,  tribu- 
lations, and  dangers  which  beset  the  men  of  1862  and  1864. 
In  endeavoring  to  reach  a  proper  construction  of  an  act  of 
legislation,  as  well  as  of  a  contract,  it  is  essential  to  a  cor- 
rect conclusion  that  the  mind  should  turn  back  to  the  condi- 
tion of  things  existing  when  the  legislation  was  had,  or  the 
contract  was  made.  We  must  place  ourselves  as  near  as 
may  be  in  the  very  position  in  which  the  actors  then  stood, 
ana  must  summon  to  our  assistance  all  the  circumstances  by 
which  they  were  influenced.  When  we  set  about  the  con- 
struction of  acts  of  Congress  like  those  above  refeiTed  to,  or 
of  contracts  growing  out  of  acts  of  legislation,  we  are,  un- 
less we  stricuy  guard  our  minds  against  the  error,  too  much 
disposed  to  conime  our  views  to  the  circumstances  surround- 
ing the  subject  matter  at  the  time  of  investigation,  instead 
of  looking  back  to  the  state  of  affairs  in  view  of  which  the 
legislation  was  enacted,  or  the  contracts  adopted.  Such  is 
more  peculiarly  the  case  in  respect  to  the  two  great  railroad 
corporations,  the  Union  Pacific  and  the  Central  Pacific, 
which  embody  great  wealth  and  exert  vast  powers,  and 
which,  consequently,  are  subjected  to  ^eat  envy,  and  stir  up 
violent  animosities;  and  more  especially  still  should  this 
liability  to  error  be  guarded  against  where,  as  in  the  matter 
under  consideration,  so  great  a  disparity  exists  between  the 
pressing  emergencies  under  which  the  legislation  and  con- 
tracts originated,  and  the  easy  and  comfortable  position  in 
which  we  find  ourselves  after  the  contracts  had  been  fully 
executed  by  one  of  the  parties  thereto,  and  they  afterwards 
come  up  for  construction  and  determination  by  the  other 
party.  Many  people,  not  troubling  themselves  with  the  ex- 
amination of  matters  affecting  these  immense  enterprises, 
save  in  connection  with  immediate  exigencies,  now  construe 
the  above  mentioned  Acts  of  1862  and  1864,  respecting  the 
rights  and  duties  of  these  corporations,  as  well  as  the  con- 


tracts  created  thereyb,  very  differently  from  the  manner  in 
which  they  would  have  interpreted  them  at  the  date  of  their 
origin. 

Let  us,  then,  direct  our  attention  for  a  moment  to  the  con- 
dition of  the  country  when  these  acts  were  passed,  by  virtue 
of  which  the  contracts  in  question  had  their  existence. 

The  building  of  a  continuous  line  of  railroad  connecting 
the  Valley  of  the  Mississippi  with  the  Pacific  Ocean  was  no 
new  idea  when  the  first  Act  of  1862  was  passed.     The  sub- 

i'ect  had  then  been  mooted  for  many  years.  Mr.  "Whitney 
lad,  by  his  lectures  throughout  the  country  some  twenty 
years  before,  inspired  his  hearers  with  a  conviction  of  the 
indispensable  necessity  of  railroad  communication  with  the 
Pacific  in  order  to  bind  together  more  effectually  the  then 
disconnected  portions  of  our  immense  territory  looking  out, 
as  it  did,  on  either  side  upon  a  boundless  ocean.  But  the 
undertaking  was  looked  upon  as  an  enterprise  of  such  vast 
dimensions  that  no  capitalist,  or  syndicate  of  capitalists, 
would  venture  to  embark  in  it.  For  many  years  the  project 
had  been  agitated  and  its  feasibility  discussed,  yet  the  Gen- 
eral Government  would  not,  and  no  other  body  of  men 
dared,  undertake  it. 

In  1861  the  war  between  the  North  and  the  South  broke 
out.  Eleven  Southern  Stat-es  stood  in  hostile  array  against 
the  other  States  of  the  Union.  The  territory  west  of  the 
Sierra  Nevada  Mountains,  consisting  of  California  and  Ore- 
gon, with  its  undeveloped  resources  then  anticipated  to  be- 
come vastly  greater  in  the  immediate  future,  and  which  was 
thought  by  many  to  hang  loosely  on  the  skirts  of  the  Union, 
was  separated  from  the  Eastern  States  by  immense  tracts  of 
unsettled,  unoccupied,  sterile,  and  desert  regions,  traversed 
by  hostile  tribes  of  savages,  and  stretching  onward  for  more 
than  two  thousand  miles  over  mountains  and  valleys  and 
rivers  then  but  little  known. 

There  was,  besides,  at  that  time  and  long  afterwards  a 
very  general  impression,  which  probably  was  founded  more 
upon  fact  tlian  fiction,  that  tte  Southern  Confederacy  was 
making  strenuous  efforts  to  carry  California  at  least,  and  pos- 
sibly Oregon,  out  of  the  Union;  and  it  was  well  known  that 
a  comparatively  small,  but  active  and  influential  portion  of 
the  citizens  of  the  gold-dowered  State,  were  earnestly  and 
persistently  striving  to  attain  that  end.  These  facts  were 
well  known  to  the  people  in  general,  to  the  President  and 
his  advisers,  and  to  the  members  of  the  Congress  which  held  its 
first  session  after  the  breaking  out  of  the  war  in  the  winter 
of  1861-2  which  passed  the  Bailroad  Act  of  1862.     At  this 


session  was  inaugurated  the  railroad  sjstem  whicli  now  spans 
the  continent.  At  that  date  it  required  from  three  to  four 
weeks  to  carry  the  mail  from  the  National  Capital  to  the 
Pacific  Coast,  ieind  it  would  have  consumed  twice  as  manj 
months  to  march  an  army,  or  to  transport  cannon,  ammuni- 
tion, baggage,  and  commissary  stores,  indispensable  to  any 
considerfiiole  body  of  troops,  from  the  most  western  settle- 
ments of  the  Mississippi  V  alley  across  the  intervening  rivers, 
and  over  the  Bocky  Mountains  and  the  high  and  dangerous 
clifiFs  and  precipices  of  the  Sierra  Nevada  chain  to  the  plains 
of  California.  Suppose  California  and  Oregon,  or  either  of 
them,  had  bean  dragged  from  their  uative  spheres,,  and  had 
plunged  into  the  troubled  and  tumultuary  depths  of  the 
Southern  Confederacy?  Suppose,  and  which  was  even  more 
probable,  that  these  States,  sundered  by  long  and  weary  dis- 
tances from  their  brethren  in  the  East,  and  with  but  slight 
hopes  of  a  more  expeditious  and  intimate  connection,  should 
set  up  for  themselves  a  separate  and  independent  Union, 
which  should  constitute  an  empire  on  the  Pacific  ?  It  was 
frightful  then;  it  is  fearful  in  retrospect  even  now  to  contem- 
plate the  abyss  of  disintegration  and  ruin  over  which  the 
Union  was  then  hovering.  The  Congress  and  all  depart- 
ments of  the  Government  then  thought,  and  the  people  in 
their  wisdom  concurred,  that  the  surest,  if  not  the  only  cer- 
tain and  indestructible,  means  to  ward  off  and  avoid  the 
catastrophe  consisted  in  welding  the  Valley  of  the  Missis- 
sippi to  the  shores  of  the  Pacific  with  bars  of  iron  and  elec- 
trical wires,  which  the  fiend  of  disunion  would  never  be  able 
to  break  up  or  dissever.  Call  to  mind  that  a  war,  unprece- 
dented in  bitterness  of  spirit,  and  unexampled  in  the  mighty 
enginery  of  destruction  with  which  both  parties  mutually 
sought  to  annihilate  their  adversaries,  was  then  in  the  out- 
burst of  its  demoniac  rage,  the  unavoidable  expenses  of 
which  were  constantly  running  on,  and  swelling  and  deepen- 
ing and  widening,  and  threatening  to  inundate  the  financial 
resources  of  the  nation,  and  to  sweep  the  yet  standing  pillars 
of  our  once  glorious  Union  from  their  tottering  foundations. 
What  if  the  Government,  with  a  view  to  the  protection  or 
security  of  the  Pacific  States  from  rebel  invasion,  or  their 
harbors  and  cities  from  French  and  English  cruisers,  sailing 
under  the  colors  of  intervention,  should  be  suddenly  called 
upon  to  march  to  their  defense,  an  army  of  five  or  ten  thous- 
and men,  with  cavalry,  artillery,  and  munitions  of  war, 
through  the  inhospitable  regions  of  the  middle  lands  ?  Who 
shall  estimate  the  expense  ?  Who  shall  be  able  to  compute 
the  loss  of  life  caused  by  forced  marches,  by  disease,  and  by  the 
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rifle  of  hostile  sayages,  to  say  nothing  of  the  unayoidable 
waste  and  consumption  of  warlike  stores  and  beasts  of  bur- 
den? The  expense  of  one  such  expedition  would,  in  all 
probability,  equal  the  cost  of  a  first-class  railroad  oyer  the 
whole  distance,  though  such  road  should  cost  the  GoTem- 
ment  half  a  hundred  millions,  in  addition  to  any  amount 
which  private  capitalists  misht  be  willing  to  subscribe  and 
pay  for  stock  in  a  railroad  corporation.  And  if  a  raibroad 
was  to  be  built  at  all,  wise  policy  dictated  that  it  ought  to  be 
completed  within  the  shortest  possible  time,  and  be  com- 
menced forthwith,  so  that  the  GoTemment  might  reap  the 
benefits  of  at  least  a  part  of  it  during  the  progress  of  the 

great  war.  Besides,  a  liability  of  twenty-five  or  fifty  mil- 
ons  payable  many  years  thereafter,  when  the  country  would 
swarm  with  an  industrious  and  energetic  population  of  eighty, 
ninety,  or  a  hundred  millions,  did  not  appear  in  the  eyes  of 
the  excited  and  enthusiastic  spirits  of  tnose  days,  to  be  a 
very  crushing  indebtedness  on  a  government  which  was  then 
manufacturing  and  expending  more  than  that  amount  eveiy 
week  in  the  prosecution  of  the  war.  The  great  object  was 
to  conquer  the  rebellion,  speedily  and  effectually;  the  cost 
of  a  railroad  was  an  unimportant  item  in  the  grand  aggregate 
of  expenditures. 

The  foregoing  remarks  have  been  made  for  the  purpose  of 
shoeing  that  the  Congress  of  1861-2,  and  that  of  1863-4, 
were  disposed  to  deal  on  a  scale  of  great  liberality  with  any 
body  of  enteiprising  men  who  would  assume  the  risk  ana 
the  responsibility  of  carrying  the  projected  railroad  scheme 
into  effect.  With  the  lignt  of  these  facts  tiirown  vividly  on 
these  railroad  acts,  ought  the  contract  resulting  therefrom  to 
be  now  interpreted. 

It  must  be  borne  in  mind  that  those  were  days  of  grand 
ideas,  of  lofty  aspirations,  of  daring  schemes,  and  of  intense 
patriotism.  Everything  was  on  a  magnificent  scale.  The 
spirit  of  the  whole  people  was  buoyed  up  and  supported  by 
a  feeling  of  high  resolve  and  unflinching  determination. 
Come  what  might,  the  arms  of  the  spiritual  Hur  and  Aaron 
must  hold  up  tne  hands  of  the  national  Moses  until  the  going 
down  of  the  sun,  and  the  utter  discomfiture  of  the  Amale- 
kites.  What  were  ten  or  twenty  sections  of  land  per  mile 
along  the  route  of  the  proposed  railroad  out  of  the  vast  do- 
main of  the  public  lands?  But  an  inconsiderate  trifle; 
especially  as  it  was  intended  that  such  gift  should  have  the 
effect  of  doubling  the  price  of  the  alternate  sections  reserved 
by  the  Government.  What  were  $16,000,  $20,000,  or  $50,- 
0  per  mile  in  government  bonds  payable  thirty  years  there- 
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after  ?  What  were  all  these  mere  pecuniary  considerations 
to  a  nation  which,  if  it  overcame  the  rebellion,  would  com- 
prise more  than  four  millions  of  square  miles,  and  would, 
before  the  bonds  became  due^  contain  more  than  a  hundred 
millions  of  sturdy  inhabitants  ?  Why,  the  reduction  in  the 
expenses  of  carrying  the  mails  alone  during  the  thirty  years 
through  which  the  bonds  would  run,  to  say  nothing  of  the 
great  saving  in  the  transportation  of  troops  and  warlike  stores 
and  material,  would,  without  doubt,  more  than  compensate 
the  contemplated  pecuniary  obligations  of  the  Government. 
Further,  the  confident  and  self-reliant  audacity  of  the  North- 
ern States  in  seriously  imdertaking  such  a  giant  enterprise 
would  intimidate  and  dishearten  the  rebellion  more  than  the 
bannered  hosts  in  the  field  against  it.  What,  too,  would  for- 
eign nations  be  disposed  to  think  of  their  schemes  of  inter- 
vention against  a  people  displaying  the  sublime  moral  cour- 
age, and  their  faith  in  manifest  destiny,  by  engaging  in  an 
enterprise  more  splendid  than  the  building  of  the  pyramids, 
while  they  were,  at  the  same  time,  combating  the  greatest 
rebeUion  that  had  ever  cursed  the  world. 

Such  were  somt?  of  the  prominent  circumstances  and  con- 
ditions under  which  the  Pacific  Eailroad  scheme  was  pro- 
jected and  inaugurated.  No  one  is  competent  to  construe 
the  contract  in  question  unless  he  can  transport  his  thoughts 
back  to  the  times  of  the  rebellion,  and  realize,  in  imagination, 
the  stirring  scenes,  the  hopes  and  fears,  the  joys  and  the  sor- 
rows, the  unwavering  resolution  to  conquer,  and  the  abiding 
sense  of  the  justness  of  their  cause,  and  the  disregard  of  pe- 
cuniary consequences  which  animated  the  Government  and 
people  of  that  stirring  period. 

Let  us,  then,  place  ourselves  back  in  the  days  of  1861-2, 
and  of  1863-4,  and  ask  ourselves  if  we  then  would  have 
thought  the  terms  held  out  by  these  acts  too  favorable  to 
capitalists  willing  to  accept  them  and  to  initiate  the  great 
work.  The  labor  and  expense,  the  engineering  boldness  and 
sagacity,  demanded  in  carrying  out  the  plan,  so  far  at  least 
as  the  Central  Pacific  portion  of  the  road  was  concerned, 
were  greater  than  had  been  required  in  any  former  railrQ0,d 
project.  Consider,  for  a  moment,  the  single  fact  that  the 
iron  rails  and  locomotives  had  to  be  transported  some  twenty 
thousand  miles  around  Cape  Horn,  a  necessity  which  of 
itself  would  seem  to  be  enough  to  deter  all  but  the  most 
daring  operators  from  embarking  in  the  scheme.  It  is  un- 
necessary to  follow  out  these  hints  through  all  their  ramifica- 
tions. It  was  manifest  then — it  is  so  now — that  only  the 
most  liberal  inducements  would  lead  moneyed  men  into  the 
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acceptance  of  propositions  for  so  unexampled  an  under- 
taking. 

It  was  with  some  such  views  entertained  bv  both  Congress 
and  people,  that  the  first  act — that  of  1862 — was  passed. 
But  it  was  soon  thereafter  found  that  the  promises  and  re- 
wards held  out  by  the  act,  liberal  though  they  were  supposed 
to  be,  proved  insufficient.  They  were  too  small  and  inade- 
quate a  consi(}eration  for  the  risk  and  responsibility  to  be 
assumed.  And  so  Confess  in  1864  passed  the  supplemental 
act  fii  that  year,  by  which  proposals  were  made  more  liberal 
in  many  respects.  The  grand  object  of  the  Government  was 
to  get  the  road  built  with  the  least  possible  delav.  The  war 
might  drag  along  for  a  series  of  years.  A  railroad  across 
the  continent  might  even  be  the  means  of  saving  the  Repub- 
lic. The  comparative  paltry  sum  of  twenty-five  or  thirty 
millions  of  dollars  in  bonds  payable  thirty  years  thereafter 
with  not  a  high  rate  of  interest,  and  of  which  a  large  por- 
tion would  be  currently  received  by  the  Government  by  way 
of  transportation,  was  but  an  inconsiderable  trifle  when  con- 
trasted with  the  supreme  end  in  view — the  ultimate  salvation 
of  the  Union,  embracing  the  Pacific  States,  which  were  then 
looked  to  as  furnishing  the  very  sinews  of  war.  Better 
double  or  treble  the  cost,  if  the  work  could  be  done  in  five, 
instead  of  ten  or  twelve  years.  The  period  allowed  by  the 
Act  of  1862  for  the  completion  of  the  road  was  twelve  years, 
thus  extending  the  time  to  the  year  1876.  Every  year  less 
than  that  term  migh  settle  the  vital  question  of  union  or  dis- 
union. 

It  is  so  much  easier  to  appreciate  the  mighty  affairs  of  war 
and  peace  after  they  are  concluded,  and  the  result  is  known, 
than  while  they  are  in  progress.  How  much  more  exorbi- 
tant do  the  terms  offered  to  the  railroad  companies  appear 
now,  after  the  shadow  of  the  dark  contest  has  passed  away, 
and  the  grand  trans-continental  railway  is  completed,  and  we 
are  every  day  familiarized  with  the  great  benefits  it  confers, 
than  they  appeared  to  the  legislators  and  people  who  endured 
the  heat  and  burden  of  the  *' times  that  tried  men's  souls." 

The  opinion  of  the  majority  of  the  Court  in  this  case,  de- 
livered by  the  Chief  Justice,  has  the  following  language. 
"Great  undertakings  like  this  (the  railroad),  whose  future  is 
at  the  time  uncertain,  requiring  as  they  do  large  amounts  of 
money  to  carry  them  on,  seem  to  make  it  necessary  that  ex- 
traorainary  indueemejits  should  be  held  out  to  capitalists  to 
enter  upon  them,  since  a  failure  is  almost  sure  to  involve 
those  who  make  the  venture  in  financial  ruin."  But  this  un- 
fortunate continuation  immediately  follows.   *'It  is  not,  how- 


ever,  the  past  with  which  we  have  to  deal,  but  rather  the 
present  and  the  future."  It  seems  to  me  that  it  was  the  "past" 
as  much  as,  if  not  more  than,  ''the  present  and  the  future,'' 
with  which  the  Court  ought  to  have  dealt.  The  question  on 
the  construction  and  operation  of  the  contract,  and  a  correct 
solution  thereof,  had  their  roots  in  the  past. 

In  confirmation  of  the  views  above  expressed,  and  of  the 
necessity  of  looking  at  the  circumstances  under  which  a 
statute  was  enacted  or  a  contract  made,  in  order  to  the  in- 
terpretation thereof,  I  refer  to  the  United  States  vs.  Tlie 
Union  Pacific  B.  B.  Co,  (91  U.  S.  E.  72).  The  Court  there 
says:  ''But  courts,  in  construing  a  statute,  may,  with  pro- 
priety, recur  to  the  history  of  the  times  when  it  was  passed, 
and  this  is  frequently  necessary  in  order  to  ascertain  the  rea- 
son, as  well  as  the  meaning,  of  particular  provisions  in  it." 
And  further:  *'Many  of  the  provisions  in  the  original  Act  of 
1862"  (the  same  railroad  act  of  which  I  have  been  speaking), 
"  are  outside  the  usual  course  of  legislative  action  concerning 
grants  to  railroads,  and  cannot  properly  be  construed  without 
references  to  the  circumstances  which  existed  when  it  was 
passed."  The  Court  then  proceeds  to  enumerate  some  of 
those  circumstances,  and  I  direct  special  attention  to  this 
part  of  the  opinion,  and  also  to  the  following  remark  on  p. 
81:  "i\7b  argument  can  be  drawn  from  tlie  wisdom  thai  comes 
after  the,  fact.  Congress  acted  with  reference  to  a  state  of 
things  believed  at  the  time  to  exist,  and  in  interpretation  of 
its  legislation  no  aid  can  be  derived  from  subsecjuent  events." 
And  again:  "It  was  a  work  originating  in  national  necessi- 
ties, and  requiring  national  assistance.'  Indeed,  the  whole 
of  the  opinion  from  page  79  to  page  82  is  full  of  instruction, 
and,  in  fact,  authoritative  on  tne  branch. of  the  subject  now 
under  consideration.  Further,  the  Court  says  also  in  the 
same  case,  p.  82:  "The  act  itself  was  an  experiment.  It 
must  be  considered  in  the  nature  of  a  proposal  to  enterpris- 
ing men  to  engage  in  the  work,  for,  with  the  untried  obstacles 
in  the  way,  there  was  no  certainty  that  capital  could  be  en- 
listed. If  enlisted  at  all,  it  could  be  only  on  conditions  which 
would  insure,  in  case  of  success,  remuneration  proportionate 
to  the  risk  incurred."  (See  also  Cooley  on  Const.  L.,  p.l72, 
4th  ed.)  And  the  Chief  Justice  further  adds  in  his  opinion 
in  this  case  the  following  language,  well  deserving  of  reflec- 
tion: "When  the  charter  and  its  amendments  first  became 
law,  and  the  work  on  the  road  was  undertaken,  it  was  by  no 
means  sure  that  the  enterprise  would  prove  a  financial  suc- 
cess. . .  .It  was  not  certain  that  the  stock  would  ever  find  a 
place  on  the  list  of  marketable  securities,  or  that  there  would 
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be  any  bonds  subsequent  in  lien'  to  that  of  the  United 
States." 

Such  then  are  some  of  the  considerations  which  must  be 
specially  regarded^  in  seeking  to  ascertain  the  proper  legal 
construction  and  effect  of  the  contract  resulting  from  these 
two  acts  of  Congress,  and  the  acceptance  thereof  by  the  rail- 
road corporations.  That  a  contract^  a  legal  and  a  binding 
contract,  as  effectual  in  law  and  equity  as  any  contract  grow- 
ing out  of  the  aggregatio  meiitium  of  two  or  more  indiyiduals, 
was  the  result  of  the  two  acts  and  the  company's  acceptance 
thereof,  is  a  point  admitted  on  all  sides  by  the  Government, 
by  ea,ch  of  the  corporations,  and  by  the  Court  itself  in  the 
very  decision  now  under  review.  That  is  a  point  we  need 
not  discuss.  And  although  such  contract  may  not,  so  far  as 
concerns  the  General  Government,  fall  within  me  prohibition 
of  the  United  States  Constitution  against  impairing  the  obli- 
gation, yet  the  contract,  like  every  commercial  contract  to 
which  the  Government  is  a  party,  is  shielded  by  the  eternal 
principles  of  right  and  justice,  upon  which  all  constitutions 
and  all  laws  must  rest,  and  which  are  the  very  foundation 
and  cement  of  all  civil  society. 

I  have  been  thus  diffuse  in  enumerating  some  of  the  rea- 
sons which  weighed  on  the  minds  of  the  Congressmen  by 
whom  the  acts  of  1862  and  1864  were  enacted,  for  the  rea- 
sons that  it  is  only  in  this  way  that  the  terms,  much  more 
the  spirit  of  the  contract  can  be  thoroughly  understood;  that 
such  IS  the  only  legal  foundation  of  interpretation,  and  that, 
as  it  appears  to  me,  as  well  the  Courts,  as  subsequent  Con- 
gresses, have  not  given  sufficient  effect  to  such  considera- 
tion. 

A  distinction  of  no  slight  importance  in  some  particulars 
must  be  noticed  in  the  contest  between  the  relative  positions 
towards  the  General  Government  of  the  two  corporations — 
the  Union  Pacific  and  the  Central  Pacific.  The  Union  Pa- 
cific is  a  corporation  created  by  Congress.  The  Central  Pa- 
cific was  incorporated  and  holds  its  corporate  existence 
under  the  general  laws  of  California.  Each  company  is  a 
body  corporate,  but  the  one  derives  its  life  from  the  sover- 
eignty of  the  United  States,  and  the  other  from  the  sover- 
eignty of  California.  It  is  manifest  that  neither  corporation 
can  be  deprived  of  existence,  or  be  materially  affected  in  its 
corporate  rights,  or  be  ousted  of  its  franchises,  or  any  of 
them,  or  receive  any  addition  to  its  corporate  rights  or 
powers,  save  from  and  through  the  sovereignty  to  which  it 
owes  its  being.  A  nice  discrimination  must  be  made  between 
the  corporate  being  itself  and  the  property  and  effects  which 
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form,  as  it  were,  the  outward  manifestations  of  the  incor- 
poreal person — a  distinction  which  seems  not  to  have  re- 
ceived the  attention  to  which  it  was  entitled  in  the  jud^ent 
of  the  Supreme  Court  in  this  case.  A  corporate  body  is  one 
thing;  the  property  owned  by  it  is  another  thing.  A  corpo- 
ration may  be  deprived  of  or  lose  all  its  property,  and  still 
exist,  with  all  ite  corporate  franchises  unharmed  and  un- 
touched. Thus,  the  Central  Pacific  Bailroad  corporation, 
being  created  by  the  sovereignty  of  California,  would  still 
remain  the  same  corporate  body,  though  the  United  States 
Government  had  the  power,  and  exercised  it,  of  taking  away 
its  road,  fixtures,  lands,  and  all  other  property.  The  prin- 
ciple is  the  same  as  that  which  applies  in  case  of  a  natural 
person.  The  existence  of  an  individual  is  distinct  from  the 
property  he  possesses.  The  natural  person  may  live,  and 
move,  and  have  his  being,  without  property;  so  a  corporate 
body  mav  exist,  and  continue  to  exist,  without  owning  prop- 
erty. The  Central  Pacific  Bailroad  Company  existed  as  a 
body  corporate  before  it  was  endowed  by  the  United  States 
with  property  or  rights  of  property;  and  its  corporate  body 
would  continue,  with  all  its  original  franchises,  together 
with  those  subsequently  acquired  from  the  StcU^,  though  the 
General  Government  both  could  and  should  take  away  all  the 
property  and  rights  which  it  had  conferred  upon  it.  And  as 
the  General  Government  cannot  deprive  the  Central  Pacific 
Company  of  existence,  or  of  any  of  the  franchises  which  it 
holds  under  the  State,  so  neither  can  it  add  to  or  modify 
such  franchises.  Any  attempt  of  the  General  Government  to 
add  to  or  enlarge  the  corporate  attributes  would  be  unavail- 
ing without  the  sanction  of  the  State,  and  in  that  case  such 
attributes  would  derive  all  their  vigor  and  force  from  the 
sanction  of  the  State,  and  not  from  any  inherent  vitality 
breathed  into  them  by  the  General  Government.  On  the 
other  hand,  the  Union  Pacific  Company,  being  the  creature 
of  the  General  Government,  may  take  and  hold  any  further 
or  additional  corporate  powers  or  franchises  which  the  Gen- 
eral Govemmejit  may  choose  to  grant.  In  other  words,  the 
United  States  had  all  power  over  the  corporate  existence  of 
the  Union  Pacific  Company,  while  it  had  none  at  all  over 
that  of  the  Central  Pacific.  Hence  arises  a  difference  in\he 
relations  of  these  two  corporations  to  the  General  Govern- 
ment which,  in  the  sequel,  may  be  found  of  no  slight  con- 
sequence. It  will  therefore  tend  to  avoid  confusion  to  take 
up  the  case  of  one  of  these  corporations  by  itself;  and  as 
the  iniquity  of  the  Thurman  Act  of  1878  is  more  readily  ap- 
parent in  its  application  to  the  Central  Pacific  Company, 
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what  I  shall  have  to  say  will  be  more  particularly  directed 
to  a  consideration  of  the  infringements  of  the  rights  of  the 
latter  company. 

The  rights  and  obligations  of  both  corpojrations  are  to  be 
measured,  by  the  terms  and  conditions  of  the  contract;  and 
as  it  is  conceded  on  all  sides  that  a  contract  resulted  from 
the  two  acts  of  Congress,  and  the  acceptance  of  the  terms 
and  conditions  thereof  by  the  companies  respectively  in  pur- 
suance of  one  of  the  requirements  of  such  acts,  so  there  is 
no  dispute  about  the  actual  pro\a8ions  of  the  contract.  The 
sole  question  grows  out  of  the  construction  of  the  admitted 
expressions  of  an  undisputed  contract.  It  is  incumbent  on 
us,  then,  to  ascertain,  in  the  first  place,  the  terms  and  condi- 
tions of  the  contract. 

The  great  object  to  be  attained  by  Congress  was  a  contin- 
uous line  of  railroad  and  telegraph  from  tne  Missouri  Biver 
to  the  Pacific  Ocean.  When  Congress  first  resolved  to  em- 
bark in  the  scheme,  it  found  a  railroad  corporation  alreadv 
created  in  California,  having  the  power  to  construct  a  rail- 
road from  the  ocean  to  the  eastern  boundary  line  of  Califor- 
nia. The  road  to  be  built  by  this  company  would  properly 
form  the  westernmost  portion  of  the  projected  continuous 
line.  To  make  up  a  portion  of  the  remaining  part  of  the 
route,  by  the  Act  of  Congress  of  July,  1862,  certain  persons 
therein  designated  were  created  a  corporation  by  the  name 
of  the  Union  Pacific  Eailroad  Company,  and  were  authorized 
to  construct  and  operate  a  continuous  railroad  and  telegraph 
line  from  a  designated  point  in  the  100th  meridian  of  longi- 
tude west  from  Greenwich  to  the  eastern  boundary  of  Nevada 
Territory,  and  were  invested  with  the  powers,  privileges,  and 
immunities  necessary  for  that  purpose,  together  with  such  as 
are  usually  conferred  on  corporations. 

Provision  having  thus  been  made  for  a  considerable  pro- 
portion of  the  entire  railroad  and  telegraph  line,  Congress, 
by  the  same  Act  of  1862  which  incorporated  the  Union  Pa- 
cific Company,  proposed  to  the  California  Eailroad  Corpor- 
ation, known  as  the  Central  Pacific  Company,  that  it  should 
construct  a  railroad  and  telegraph  line  not  only  through  the 
State  of  California  from  a  point  near  the  Pacific  Coast  to  its 
eastern  boundary,  as  under  the  California  law  it  already  had 
a  franchise  for  doing,  but  should,  after  completing  the 
same  across  the  State  continue  the  construction  thereof 
through  the  Territories  of  the  United  States  until  it  should 
meet  and  connect  with  the  road  and  telegraph  line  of  the 
Union  Pacific.  Thus  would  a  railroad  and  telegraph  line 
across  the  continent,  from  ocean  to  ocean,  be  complete — ^there 
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being,  at  the  time,  lines  belonging  to  other  private  corpora- 
tions, extending  from  the  Atlantic  Ocean  to  tibe  contemplated 
eastern  commencement  of  the  Union  Pacific  line. 

By  other  provisions  of  the  Act  of  1862,  and  by  the 
Amendatory  Act  of  1864,  three  grants  were  made  to  each  of 
the  companies,  a  grant  of  a  right  of  way  over  the  public 
lands  of  the  United  States  for  the  railroad  and  telegraph 
line ;  a  grant,  for  every  mile,  of  ten  alternate  sections  of 
land  on  each  side  of  the  road,  to  aid  in  its  construction  and 
in  that  of  the  telegraph  line ;  and  a  grant  of  a  certain  num- 
ber of  subsidy  bonds  of  the  United  States,  each  in  the  sum 
of  one  thousand  dollars,  payable  in  thirty  years,  with  semi- 
annual interest ;  and  the  bonds,  and  patents  for  the  lands, 
were  to  be  issued  as  each  section  of  twenty  consecutive  miles 
of  the  railroad  and  telegraph  should  be  completed.  These 
gprants  were  made  upon  certain  conditions  as  to  the  comple- 
tion of  the  road  and  telegraph  line,  their  use  by  the  Govern- 
ment, and  their  pledge  as  security  for  the  ultimate  pavment 
of  the  bonds.  Such  were  the  considerations  offered  by  the 
Government  to  the  Central  Pacific  Company,  the  California 
corporation,  as  inducements  to  engage  in  the  enterpri&ie. 

The  Government,  in  effect,  made  the  following  proposals  : 

First,  That  the  company  should  construct  a  railroad,  in 
all  respects  of  the  first  class,  and  a  telegraph  line,  from  the 
Pacific  Ocean  eastward  to  a  connection  with  the  point  which 
should  eventually  become  the  western  terminus  of  the  Union 
Pacific  Bailroad  and  telegraph  line. 

Second.  That  on  the  completion  of  such  railroad  and  tele- 
graph, the  Central  Pacific  Company  should  keep  them  in 
repair,  so  that  they  could  be  used  at  all  times  by  any  depart- 
ment of  the  Government  for  the  transmission  of  dispatches 
and  the  transportation  of  mails,  troops,  munitions  of  war, 
supplies,  and  public  stores,  at  reasonable  rates  of  compensa- 
tion, not  exceeding  such  as  were  charged  private  persons  for 
similar  services,  and  to  allow  the  Government  at  all  times 
thepreference  in  the  use  of  the  road  and  telegraph. 

Third.  That  the  Government  would  grant  to  the  company 
the  right  of  way  over  the  public  lands  for  the  construction  of 
the  road  and  telegraph,  together  with  the  right  to  take  from 
the  public  lands  all  timber  and  other  materials  needed  for 
the  work. 

Fourth.  That  it  would  likewise  grant  to  the  company  ten 
alternate  sections  of  land  on  each  side  of  the  road  for  every 
mile  of  the  road  and  telegraph  line. 

Fifth.  That  it  would  give  to  the  company,  by 
way  of  loauj  its  bonds,  each  for  the  sum  of  one  thousand 
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dollars,  payable  thirty  years  after  date,  with  semi-annnal  in* 
terest,  at  the  rate  of  sixteen,  thirty-two,  or  forty-eight  dollars 
the  mile,  according  to  the  character  of  the  country  over  which 
the  road  and  telegraph  should  be  constructed. 

Sixth.  That  it  should  issue  patents  for  the  lands,  and 
issue  the  subsidy  bonds  as  each  section  of  twenty  consecatiYe 
miles  of  the  road  and  telegraph  should  be  completed,  in  the 
manner  prescribed,  and  be  accepted  by  the  Government. 

Seventh.  That  the  company  should  pay  the  bonds,  prin* 
cipal,  and  interest,  as  the  same  should  mature — that  is,  thirty 
years  after  the  date  of  each — no  portion  of  the  interest  being 
payable  by  the  company  to  the  Government  until  the  prin- 
cipal should  become  due,  save  in  so  far  as  five  per  cent,  on 
the  net  profits  of  the  road  and  telegraph,  and  one-half  the 
price  of  transportation  service  for  the  Government  might  go 
towards  the  extinguishment  of  the  interest,  and  if  more  than 
sufficient  to  cancel  the  accruing  interest,  then  towards  the 
payment  of  the  principal,  as  specified  in  the  next  ensuing 
paragraph. 

Eighth.  That  one  half  of  the  compensation  earned  by  the 
company  for  services  for  the  Government,  and,  after  the  com- 
pletion of  the  road  and  telegraph,  five  per  cent,  of  their  net 
earnings,  should  be  retained  and  applied  towards  the  pay- 
ment of  the  amount  which  was  to  become  eventually  due  to 
the  Government  on  account  of  the  subsidy  bonds. 

Ninth.  That  the  company  should  complete  the  road  and 
telegraph  by  the  first  day  of  July,  1876,  and  thereafter  keep 
it  continually  in  repair  and  fit  for  use,  or  that,  on  failure  to 
do  so,  the  Government  might  take  possession  of  both  the 
road  and  telegraph,  and,  as  the  case  might  be,  complete  the 
same,  or  keep  them  in  repair. 

Tenth.  That  the  company,  if  these  terms  and  conditions 
were  satisfactory,  should  file  its  written  acceptance  thereof 
with  the  Secretary  of  the  Interior,  within  six  months  there- 
after, and  that,  thereupon,  there  should  be  a  contract  between 
the  Government  and  the  company. 

Eleventh.  That  the  Government  should  have  a  lien  on  the 
works  and  property  of  the  company  for  the  repayment  to  the 
Government  of  whatever  sums  snould  be  found  due  it,  whether 
for  principal  or  interest,  on  account  of  the  subsidy,  at  the 
maturity  thereof. 

Such  were  substantially  the  propositions  of  the  Govern- 
ment, as  deduced  from  both  acts  of  Congress.  It  is  espe- 
cially worthy  of  notice,  that  the  terms  oflfered  by  the  first  act 
were  not  sufficiently  liberal  to  induce  capitalists  to  lay  hold  of 
them.     The  Government,  in  consequence,  presented,  through 
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Congress,  the  stronger  and  further  inducements  by  the  Act 
of  1864. 

On  this  subject  the  Chief  Justice  says,  in  the  opinion  of 
the  Court,  in  this  case:  *'But  this  (the  Act  of  1862)  was  not 
enough  to  interest  capitalists  in  the  undertaking,  and  although 
the  Legislature  of  California,  during  the  year  1863,  passed 
several  acts  intended  to  hold  out  further  inducements,  but 
little  "  (he  might  have  said  nothing)  "  was  accomplished  until 
the  amendatory  act  of  Congress  in  1864,  which,  besides 
authorizing  the  first  mortgage,  and  chan^ng  in  some  par- 
ticulars the  cpnditions  on  which  the  subsidy  bonds  were  to 
be  issued,  conferred  additional  powers  on  the  corporation, 
some  -  of  which,  as  the  right  of  eminent  domain  in  the  terri- 
tories, the  Btate  could  not  grant,  and  others,  such  as  the 
right  of  issuing  first  mortgage  bonds  without  a  sinking  fund, 
and  in  excess  of  the  capital  stock,  it  had  seen  fit  to  withhold.'* 

It  will  be  borne  in  mind  that  the  Central  Pacific  was  a  Cali- 
fornia corporation,  limited  by  its  certificate  of  incorporation 
to  the  construction  of  a  railroad  and  telegraph  line  from  Sac- 
ramento eastwardly  to  the  State  line.  Here  the  jurisdiction 
of  the  State  ceasea.  But,  on  the  passage  by  Congress  of  the. 
Act  of  1862,  granting  to  the  Central  Pacific  Company  the 
rights  and  privileges  through  the  United  States  territory, 
and  in  as  much  as  doubts,  to  say  the  least,  existed  touching 
the  capacity  of  the  company,  which  derived  its  life  and  attri- 
butes from  the  sovereignty  of  California,  to  take  and  hold 
the  rights  and  privileges  specified  in  the  Act  of  1862  from  the 
sovereignty  of  the  United  States,  the  State  Legislature,  on 
behalf  of  me  State,  sanctioned  what  had  been  done  by  Con- 
gress, by  the  passage  in  1864  of  an  act  entitled  ''An  act  te 
aid  in  carrying  out  the  provisions  of  the  Pacific  Bailroad  and 
tele^aph  act  of  Congress, "  were  by  the  State  confirmed 
vesting  in  the  company  all  the  rights,  privileges,  franchises, 
power,  and  authority  conferred  upon,  granted  to,  or  vested 
in  said  company  by  said  act  of  Congress.  Thus  no  objection, 
could  be  thereafter  raised  by  the  State  against  the  conditions 
of  the  contract  proposed  to  be  entered  into  between  the 
United  States  Government  and  the  Central  Pacific  Company, 

Eursuant  to  the  action  of  Congress  in  that  behalf.  The  offers 
old  out  by  the  two  acts  of  Congress  were  duly  accepted  by 
the  Central  Pacific  Company  witnin  the  time  limited  for  that 
purpose,  and  thereupon,  as  Mr.  Justice  Field  says  in  his 
dissenting  opinion,  ''the  provisions  of  the  acts  became  a 
contract  between  it "  (the  company)  "  and  the  United  States, 
as  complete  and  perfect  as  could  be  made  by  the  most  perfect 
instrument." 
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I  have  above  set  forth  fully  the  terms  of  the  entire  con- 
tract, though  the  ^ole  point  of  discussion  in  this  paper,  as  it 
was  in  the  Supreme  Court,  is  based  on  the  inquiry  as  to  the 
time  when  the  company  could  be  legally  required  to  pay  the 
Government  the  amount  of  the  subsidy  bonds,  both  principal 
and  interest.  It  will  be  seen  by  reference  back  to  the  pro- 
visions of  the  contract  that  the  United  States  was  not  entitled 
to  repayment  of  either  princiDal  or  interest  until  thirty  years 
after  the  date  of  their  bonas,  any  further  than  the  five  per 
cent,  of  the  net  profit  of  the  company,  or  one-half  of  the 
price  of  current  transportation  service  for  the  Government 
would  go  towards  the  satisfaction  of  such  principal  and  in- 
terest. And  the  whole  matter  in  dispute  is  whether  the  Gov- 
ernment had  the  right  to  compel  payment,  or  any  additional 
portion  of  payment,  within  a  less  period  than  that  stipulated 
in  the  contract.  The  whole  discussion  is  reduced  to  this 
point,  and  upon  the  facts  thus  far  disclosed,  no  difficulty 
would  probably  arise  in  the  determination.  The  solution  oJP 
the  question,  however,  involves  further  consideration.  In 
the  act  of  Congress  of  1862  the  following  reservation  of  power 
wasmprde:  ''And  the  better  to  accomplish  the  object  of  this 
act,  to  promote  the  public  interest  and  welfare  by  the  con- 
struction of  said  railroad  and  telegraph  line,  and  keeping  the 
same  in  working  order,  and  to  secure  to  the  Government  at 
all  times  (but  particularly  in  time  of  war)  the  use  and  benefits 
of  the  same  for  postal,  military,  and  other  purposes,  Congress 
may  at  any  time,  having  due  regard  for  the  rights  of  said 
companies  named  herein,  add  to,  alter,  amend,  or  repeal  this 
act.''  (Sec.  18  of  Act  of  1862).  And  in  the  amendatory  Act  of 
1864  is  found  a  similar  clause,  as  follows:  **That  Congress 
may  at  anytime  alter,  amend,  or  repeal  this  act."  The  exer- 
cise of  the  power  of  amendment  was  attempted  by  the  Act  of 
Congress  of  1878,  commonly  known  as  the  Thurman  Act, 
which  will  be  more  particularly  mentioned  hereafter. 

The  decision  of  the  Court  seems  to  be  based  on  these 
clauses  of  amendment.  In  reference  to  them  Mr.  Justice 
Field,  in  his  dissenting  opinion,  reasons  in  this  wise:  "  The 
two  acts  are  to  be  read  together;  they  deal  with  the  same 
subject,  and  are  to  be  treated  as  if  passed  at  the  same  time. 
(Prescott  vs.  B.  jB.  Co.,  16  Wall.  603.)  The  limitations, 
therefore,  imposed  upon  the  exercise  of  the  power 
of  alteration  and  amendment  in  the  Act  of  1862 
must  be  held  to  apply  to  the  power  reserved  in 
the  Act  of  1864.  They  are  not  repealed,  either  ex- 
pressly or  impliedly,  by  anything  in  the  latter  acl;.  If  this 
be  so,  the  legislation  of  1878  (the  Thurman  Act  of  1878  soon 
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to  be  mentioned)   can  find  no  support  in  the  clauses.     The 
conditions  upon  which  the  reserved  power  could  be  exercised 
tinder  them  did  not  then  exist.     The  road  and  telegraph  had 
years  before  been  constructed,  and  always  kept  in  working 
order,  and  the  Government  has  at  fill  times  been  secure  in 
their  use  and  benefits  for  postal,  military,  and  other  pur- 
poses.    But  if  the  reserved  power  of  alteration  and  amend- 
ment be  considered  as  freed  from  the  limitation  designated, 
it  cannot  be  exerted  to  affect  the,  contract  so  far  as  it  had 
been  executed,  or  the  rights  vested  under  it.     When  the 
road,  was  completed  in  the  manner  prescribed  and  accepted^ 
tiiO  company  became  entitled,  as  pf  right,  to  the  land  and 
subsidy  bonds  stipulated.     The  title  to  the  land  vested  with 
the  issue  of  the  patents;  the  title  to  the  bonds  vested  with 
their  delivery.     Any  alteration  of  the  acts  under  the  reserva^ 
tion  clauses,  or  their  repeal,  could  not  affect  the  title  to  the 
lands,  or  recall  the   bonds,  or  change  the  right  of  the  com- 
pany to  either.     So  far  as  these  were  concerned,  the  contract 
-was,  long  before  the  Act  of  1878,  an  executed  and  closed 
transaction,  and  they  were  as  much  beyond  the  reach  of  the 
Government  as  any  other  property  vested  in  private  proprie- 
torship.    The  right  to  hold  the  subsidy  bonds  for  the  period 
at  which   they  were   to  run,  without  paying,   or  advancing 
money  on  them  before  their  maturity,  except  as  originally 
provided,  or  furnishing  other  security  than  that  ori^ally 
stipulated,  was  on  their  delivery  as  perfect  as  the  riaht  to 
hold  the  title  to  the  land  patented  unincumbered  by  future 
liens   of  the   Government.     Any  alteration   or  amendment 
could  only  operate  for  the  future  and  affect  subsequent  acts 
of  the  company;  it  could  have  no  operation  upon  that  which 
had  been  already  done  and  vested.     There  have  been  much 
discussion  and  great  difference  of  opinion  on  many  points  as 
to  the  meaning  and  effect  of  a  similar  reservation  m  statutes 
of  the  States;  out  on  the  point  that  it  does  not  authorize  any 
interference  with  vested  rights,  all  the  authorities  concur. 
Such  was  the  language  of  Chief  Justice  Shaw  in  the  ease 
cited  from  the  Supreme  Court  of  Massachusetts,  and  such  is 
the  language  of  Mr.  Justice  Clifford  in  the  cases  cited  from 
this  Court.    And  such  must  be  the  case,  or  there  would  be 
no  safety  in  dealing  with  the  Government  where  such  a  clau^ 
is  inserted  in  its  legislation.     It  could  undo  at  pleasure 
everything  done  under  its  authority^,  and  despoil  of  their 
property  those  who  had  trusted  to  its  faith.  (Essex  Co.  vs.  The 
Commonwealth,  13  Gray,  253;  see  also  Shields  v«.  Ohicf^f^S 
D.  S.  324;  and  Sage  vs.  DiOard,  15  B.  Monroe,  35.) " 
In  the  Uniort  Pacific  JS.  -B.  Co.  vs.  United  States  (91  U.  S» 
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72),  the  qnestion  came  np  for  decision,  whether  the  interest 
accmiiig  on  account  of  the  subsid;^  bonds  was  pi^able  b^cKre 
the  principal  became  dae — that  is,  before  the  expiration  of 
thirty  years  from  the  date  of  such  bonds — to  a  greater  extent 
than  by  the  five  per  cent,  net  profits  and  one-half  the  eonaf- 
pensation  for  services  rendered  the  Government,  and  the 
Court  distinctly  held  that  the  Government  had  no  right  to 
oall  on  the  company  for  payment  of  interest  further  than  the 
five  per  cent,  and  the  one-half  of  the  service  compensation, 
until  the  maturity  of  the  bonds.  And  this  decision  was 
placed  solely  on  the  ground  that,  by  ihe  contract  between 
&e  Government  and  the  company,  the  interest  to  a  ^eater 
amount  did  not  become  payable  until  ibe  principal  fell  dvte. 
And  this  interpretation  ox  the  contract  is  affirmed  by  the 
Chief  Justice  in  the  opinion  of  the  Court  now  under  review. 
This  is  his  language:  The  covUrad  ol the  company  in  respect 
to  the  subsidy  Donds  is  to  pay  both  principal  and  interest  when 
t?^  principal  multures,  unless  the  debt  is  sooner  discharged  by 
the  application  of  one-half  the  compensation  for  tran^>orta- 
tion  and  other  services  rendered  for  the  Government,  and  the 
fite  per  cent,  net  earnings,  as  specified  in  the  charter.  This 
was  decided  in  the  U.  F.  B.  B.  Co.  vs.  U.  S,,  91  U.  S.  72." 
And  again  the  learned  Chief  Justice  says  in  the  same  opinion: 
'^The  interest  on  the  first  mortgage  and  all  other  classes  of 
bonds,  except  the  subsidy  bonds,  will  undoubtedly  be  met 
as  it  falls  due;  but  on  the  subsidy  bonds,  as  has  already  been 
seen,  no  interest  is  payable,  except  out  of  the  half  of  the  earn- 
ings for  Government  services  and  the  fi^e  per  cent,  net  earn- 
ings, until  the  maturity  of  the  principal. " 

The  company  completed  the  road  and  telegraph  Ibn^  be- 
fore the  time  limited  for  that  purpose.  It  has  at  all  tunes 
since  kept  them  both  in  thorough  repair.  It  has  always  held 
itself  at  the  command  of  the  Government  for  any  service  re^ 
quired.  It  has  never  once  failed  in  the  transportation  ser- 
vice, either  in  carrying  the  mails,  or  troops,  or  munitions  of 
war.  It  has  uniformly  rendered  the  Government  the  stip- 
ulated telegraph  service  in  pref erene^  to  all  other  customers. 
It  has,  in  fine,  always  fully,  willingly,  and  thoroughly  per- 
formed all  the  terms  of  the  contract  on  its  part  to  be  per- 
formed. It  has  promptly  met  all  pecuniary  obligiltions  as 
tKey  became  due,  according  to  the  strictest  letter  eaii  spirit 
of  the  contract.  None  of  these  things  is  denied  or  ques^ 
tioned  by  the  Government.  The  only  question  in  difference 
between  the  company  and  the  Government  is  as  to  the  power 
and  right  of  the  latter  to  change  the  terms  of  the  oonfaract 
after  it  had  been  f uUy  executed  on  the  part  of  the  eompany. 
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Tile.  latter  denies  the  power  of  Congress  to  make  a  contract 
for  both  sides.  It  cnallenges  the  doctrine  that  it  can  be 
bound,  without  its  assent,  o^  a  ocmtrdct,  however  it,  may  be 
by  a  law, 

I  come  now  to  the  sole  canse  of  this  litigation — the  Thut- 
man  Act,  as  it  is  generally  called.  This  was  passed  by  Con- 
gress on  May  7,  1878.  lis  provisions  are  all  of  the  moat 
stringent  kind.  One  would  tnink,  from  reading  it,  that  Con- 
gress supposed  that  it  was  dealing  with  soitie  ignominious 
culprit,  instead  of  a  corporation  controlled  by  honorable 
men,  and  one  which  has  hitherto  fulfilled  its  contract  to  the 
very  letter. 

The  Thurman  Act  consists  of  many  provisions,  though  the 
validity  of  but  a  small  portion  of  it  is  involved  in  this  dis- 
^ssion.  After  a  Ions  preamble,  wherein  however  no  charge 
is  brought  against  me  company  of  breach  of  contract,  or 
bad  faitii,  or  neglect  of  duty,  the  act,  in  its  first  section, 
provides  that  the  net  earnings,  of  which  the  five  per  centum 
nereinbefore  mentioned  was  a  part,  '^  shall  be  ascertained  by 
deducting  from  the  gross  amount  of  its  earnings ....  the 
necessary  expenses  actually  paid  within  the  year  in  operating 
the  roads  and  keeping  the  same  in  repair,  and  also  the  sum 

paid within  the  year  in  discharge  of  interest  on  the  first 

moi*tgage  bonds  whose  lien  has  priority  over  the  lien  of  the 
United  States,  and  excluding  from  consideration  all  sums 
owintr  or  paid  by  said  company  for  interest  upon  any  portion 
of  iti  indebtedness."  F         J  V 

I  quote  this  section  more  for  the  purpose  of  showing  the 
disposition  of  Congress  to  overstep  the  proper  limits  of  its 
constitutional  jurisdiction,  when  dealing  with  these  com* 
panics,  than  because  it  has  any  immediate  application  to  the 
matter  under  discussion.  What  are  net  earnings  according  to 
the  Act  of  1862  is  a  judicial  question,  and  not  the  subject  of 
legislation.  In  so  far,  then,  as  the  first  section  of  the  Thur- 
man Act  attempts  to  establish  a  different  rule  from  that  fixed 
by  the  Acts  of  1862  and  1864,  it  would  seem  to  be  invalid. 
But  I  pass  this  section  by  without  further  comment. 

JBj  section  2  aH  the  moneys  to  become  due  from  the 
Government  to  the  company  for  transportation  and  telegraph 
service,  such  as  the  carrying  of  the  mails,  etc.,  and  transmis- 
sion of  messages,  are  to  be  retained  by  the  United  States, 
on6-half  thereof  to  be  applied  in  pavment  of  interest  on  the 
Government  bonds,  and  the  other  half  to  be  turned  into  a 
sinking  fund  established  by  the  Thurman  Act.  Section  3 
then  provides  for  the  formation  of  this  sinking  fund.  Sec- 
tion 4  is  the  important  section.  This,  so  far  as  it  affects  the 
Central  Pacific  Company,  is  as  follows : 
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''That  there  shall  be  carried  to  the  credit  of  said  fund, 
on  the  Ist  day  of  February  in  each  year,  the  one-half  of 
the  compensation  for  services  hereinbefore  named,  rendered 
for  the  Government  by  said  Central  Pacific  Bailroad  Com- 
pany, not  applied  in  liquidation  of  viterest;  and  in  addition 
thereto,  the  said  company  shall,  on  such  day  in  each  year, 
pay  into  the  treasury,  to  the  credit  of  said  sinking  fund,  the 
sum  of  $1,200,000,  or  so  much  thereof  as  shall  be  necessary 
to  make  the  five  per  centum  of  the  net  earnings  of  the  road 
payable  to  the  United  States  under  the  Act  of  1862,  and  the 
whole  sum  earned  by  it  as  compensation  for  services  ren- 
dered for  the  United  States,  together  with  the  sum  by  this 
section  required  to  be  paid,  amount  in  the  aggregate  to 
twenty-five  per  centum  of  the  whole  net  earnings  of  the  rail- 
road company,  ascertained  and  defined  as  hereinafter  provi- 
ded, for  tne  year  ending  on  the  31st  day  of  December  next 
preceding." 

This  section  then  provides:  1.  That  the  whole,  instead  of 
the  one-half,  as  in  the  original  acts,  of  the  moneys  currently 
payable  to  the  company  for  transportation  and  telegraph  ser- 
vice is  to  be  retained  by  the  Government  towards  forming  a 
sinking  fund  for  the  ultimate  payment  of  the  subsidy  debt  to 
the  Government.  2.  That  the  nve  per  centum  of  net  earn- 
ings is  to  continue  to  be  paid,  as  provided  by  the  Act  of 
1862.  3.  That  after  adding  together  the  five  per  centum  and 
the  whole  amount  of  moneys  for  transportation  and  telegraph 
services  for  a  given  year,  the  company  is  to  pay  into  me 
sinking  fund,  in  addition,  so  much  more  as  shall  be  sufficient 
to  make  the  three  amounts  together  equivalent  to  tweniy-five 
per  centum  of  the  ei^ire  net  earnings  of  the  railroad  and 
telegraph,  but  that  th^  whole  amoimt  to  be  payable  to  and 
retained  by  the  Government  for  any  one  year  shall  not  ex- 
ceed the  aggregate  sum  of  $1,200,000. 

By  the  original  contract,  the  Government  was  to  retain 
only  one-half  of  what  might  become  due  from  it  to  the  com- 
pany for  services  rendered  to  it  by  the  railroad  and  telegr^h, 
the  other  half  was  to  be  paid  in  cash  to  the  company.  The 
Thurman  Act  requires  the  retention  by  the  Government  of 
the  whole  of  the  service  earnings,  and  does  not  permit  the 
payment  of  any  part  thereof  to  the  company.  By  the  con- 
tract, only  five  per  centum  of  the  net  annual  earnings  of  the 
company  was  to  be  paid  to  the  Government,  while,  by  the 
Thurman  Act,  there  is  required  an  uncertain  sum  beyond, 
which,  added  to  the  five  per  cent,  and  the  whole  of  the  net 
earnings,  would  make  the  annual  payment  to  the  Government 
equivalent  to  $1,200,000. 
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The  differenoe  in  the  relations  btween  the  Qoyemment  and 
the  company  ander  the  original  oontract  andnnder  the  Thurman 
Act  cannot  be  more  clearly  and  forcibly  expressed  than  in  the 
language  of  Mr.  Justice  Field  in  his  dissenting  opinion: 

"While,"  says  the  learned  Justice,  "the  company  was 
complying  in  all  respects  with  its  engagements,  the  Act  of 
May  7,  1878  (the  Thurman  Act),  was  passed,  altering  in  es- 
sential particulars  the  contract  of  the  company,  and  greatly 
ncreasing  its  obligations.  By  the  contract  only  one-half  of 
the  compensation  for  transportation  for  the  Goyernment  is 
to  be  retained  and  applied  towards  the  payment  of  the  bonds. 
By  the  Act  of  1878  the  whole  of  such  compensation  is  to  be 
retained  and  thus  applied.  By  the  contract  fiye  per  cent, 
only  of  the  net  earnings  of  the  road  are  to  be  paid  to  the 
United  States,  to  be  applied  upon  the  subsidy  bonds.  By 
the  Act  of  1878  twenty-fiye  per  cent  of  the  net  earnings  are 
to  be  thus  paid  and  appliea.  By  the  contract  the  only  se- 
curity whicn  the  Goyernment  had  for  its  subsidy  bonds  was 
a  second  mortgage  on  the  road  and  its  appurtenances  and 
telegraph  line,  and  the  company  was  allowed  to  giye  a  first 
mortgage  as  security  for  its  own  bonds  issued  for  an  equal 
amount.  By  the  Act  of  1878  additional  securihr  is  required 
for  the  ultimate  payment  of  its  own  bonds,  ana  the  subsidy 
bonds  of  the  United  States,  by  ^he  creation  of  what  is 
termed  a  sinking  fund — that  is,  by  compelling  the  company  to 
deposit  twelye  hundred  thousand  dollars  a  year  in  the  treas- 
ury of  the  United  States,  to  be  held  for  such  payment,  or  so 
much  thereof  as  may  be  necessary  to  make  the  fiye  per  cent, 
net  earnings,  the  whole  sum  earned  as  compensation  for  ser- 
vices, and  sufficient  in  addition  to  make  the  whole  reach 
twenty-fiye  per  cent,  of  the  net  earnings." 

We  thus  see  what  the  Thurman  Act  is,  and  how  it  affects 
the  former  legislation  of  Congress,  and  the  contract  result- 
ing therefrom.  That  it  effects  a  radical  change  in  the  oon- 
tract, no  one  will  deny.  The  majority  opinion  of  the 
Supreme  Cd^rt  effectually  concedes  this  tact.  If,  then,  the 
Thurman  Act  can  be  sustained  at  all,  it  must  be  by  yirtue  of 
the  reseryation  of  the  power  of  alteration  in  the  Acts  of  1862 
and  1864  (sec.  18  of  Act  of  1862,  and  22d  sec.  of  Act  of 
1864).  We  may  as  well  lay  aside  at  once  all  attempt  to  look 
for  any  other  or  further  ground  or  excuse  for  the  change.  If 
it  cannot  be  found  in  the  clauses  just  referred  to,  the  power 
does  not  exist  at  all;  and  the  attempted  change  is  inequitable, 
oppressiye,  tyrannical,  and  unconstitutional.  This  position 
is  conceded  by  the  Chief  Justice  in  the  majority  opinion. 
'*  It  is  unnecessary,"  he  says,   "to  decide  what  power  Con- 
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grees  would  have  had  over  the  charter  "  (the  contract)  "  if 
the  right  of  amen^nient  had  not  been  reserved;  fpr^  as  W6 
jthink,  that  reservation  has  been  made." 

Let  US  see^  then^  what  the  reservation  clauses  amount  to. 
Section  18  of  the  Act  of  1862  and  section  22  of  the  Act  of 
1864  should  be  construed  together.  Section  22  was  unques- 
tionably inserted  in  the  general  terms  in  which  it  is  found, 
simplv  to  continue  in  force  in  respect  to  the  Act  of  1864  the 
specinc  terms  of  section  18  of  the  Act  of  1862,  and  not  fpr 
the  purpose  of  enlarging  or  extending  the  power  of  alteration 
in  the  Act  of  1864  beyond  the  particular  enuiQeration  of  re- 
served powers  in  section  18  of  tne  Act  of  1862.  Ko  new  or 
superadded  power  was  intended  to  be  reserved  in  the  Act  of 
1864,  notwithstanding  the  more  comprehensive  language 
used. 

The  reasoning  of  Mr.  Justice  Field  on  this  point  of  con- 
struction is  unanswerable.  After  quoting  the  language  of 
section  18  of  the  Act  of  1862  giving  the  power  of  amendment, 
he  proceeds:  **The  language  of  the  Amendatory  Act  of 
1864  is  more  general,  that  Congress  may  at  any  time  alter, 
amend,  or  repeal  this  act.  The  two  acts  are  to  be  read  to- 
gether ;  they  deal  with  the  same  subject,  and  are  to  be 
treated  as  if  passed  at  the  same  time.  {Frescott  vs.  Bailroad 
Co.^  18  Wall.  603.)  The  Jimitations,  therefore,  imposed  upon 
the  exercise  of  the  power  of  alteration  and  amendment  in 
the  Act  of  1862,  must  be  held  to  apply  to  the  power  reserved 
in  the  Act  of  1864.  They  are  not  repealed,  either  expressly 
or  impliedly  by  anything  in  the  latter  act.  If  this  be  so,  the 
legislation  of  1878  can  find  no  support  in  the  clauses.  The 
conditions  upon  which  the  reserved  power  could  be  exercised 
under  them  did  not  then  exist.  The  road  and  telegraph  had 
years  before  been  constructed,  and  always  kept  i^  working 
order;  and  the  Government  has  at  all  times  been  secured  in 
their  use  and  benefits  for  postal,  military,  and  other,  pur- 
poses. But  if  the  reserved  power  of  alteration  and  amend- 
ment be  considered  as  freed  from  the  limitations  designated, 
if;  cannot  be  exerted  to  affect  the  contract  so  far  as  it  has 
bieen  executed,  or  the  rights  vested  under  it.  When  the 
road  was  completed  in  the  manner  prescribed  and  accepted, 
the  company  oecame  entitled  as  of  right  to  the  land  and  sub- 
sidy bpnds  stipulated.  The  title  to  me  land  vested  with  the 
issue  pf  ^e  patent;  the  tittle  to  the  bonds  vested  with  their 
delivery.  Any  alteration  of  the  acts  under  the  reservation 
clauses,  or  their  repeal,  could  not  revoke  the  title  to  the 
lands,  or  recall  the  bonds,  or  change  the  right  of  the  com- 
pany to  either;  so  far  as  these  are  concerned,  the  contract 
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wM,  loD^  before  the  Act  of  1878,  an  executed  and  closed 
transaction,  8uad  tbey  were  as  much  beyond  the  reach  of  the 
Government  afi  any  other  property  Tested  in  private  proi»rie- 
torship.  The'  right  to  hold  the  subsidy  bonds  for  the.  period 
at  which  they  are  to  run  without  paying  or  advancing  mcmey 
on  them  before  their  maturiiy,  except  as  originally  {>rovidea, 
or  furnishing  security  other  than  that  originallv  eupiilated, 
was,  on  their  delivery,  as  perfect  as  the  right  to  nold  the  title 
to  the  land  patented  unincumbered  bv  future  liens  of  tiie 
Government.  Any  cJteratioB  or  amendment  could  only  op- 
erate for  the  future  and  affect  subsequent  acts  of  the  company; 
it  could  have  no  operation  upon  that  which  had  already  been 
done  and  vested." 

But  suppose  it  is  conceded  that  the  power  of  amendment 
reserved  oy  the  Act  of  1864  is  in  no  wise  limited  in  its  op- 
eration to  the  specific  objects  particularly  named  in  section 
18  of  the  Act  of  1862,  what  then  ?  It  is  clear  then  that  the 
reservation  clause  of  the  Act  of  1864  purports  in  terms  to 
affect  nothing  but  that  act.  It  neither  enlarges  nor  contacts 
the  power  to  alter  in  tiie  Act  of  1862.  Over  this  last  named 
act  Congress  had  the  same  power  of  alteration,  no  greater 
and  no  less,  than  it  would  have  possessed  had  the  Act  of 
1864  never  been  passed.  If  that  body  had  an  unrestrained 
right  to  change  the  Act  of  1864,  it  was  nevertheless  re- 
stricted, as  respects  the  Act  of  1862,  to  the  specific  alter- 
ations limited  in  the  latter  act.        • 

Now,  the  changes  made  in  the  contract  bv  the  Thurman 
Act  affect  rights  of  the  company  held  under  the  Act  of  1862. 
Congress  hM.  no  power  to  change  the  Act  of  1862,  further 
than  in  pursuance  of  the  power  reserved  in  that  particular 
act.  As  to  this  act,  Congress  could  borrow  no  power  from 
section  22  of  the  Act  o£  1864.  It  seems  to  me,  therefore,  to 
make  no  essential  difference  whether  or  not  the  alteration 
clause  of  the  Act  of  1864  ought  to  be  construed  in  connec- 
tion with  i^e  similar  clause  of  the  Act  of  1862,  and  with  the 
same  limitation  on  the  power  of  alteration.  The  changes  ef- 
fected by  the  Thurman  Act  impair  rights  of  the  company 
held  by  virtue  of  the  Act  of  1862,  and  cannot,  therefore,  l>e 
upheld,  unless  they  are  warranted  by  the  reserved  power  con- 
tained in  that  act.  As,  then,  the  alterations  of  the  Thurman 
Act  ought  to  fall  to  the  ground  unless  they  are  authorized  by 
the  reserved  power  in  the  Act  of  1862,  it  becomes  necessary 
to  ascertain  the  exact  extent  and  limits  of  that  reserved 
power.  Let  us  then  analyze  the  clause  of  section  18  which 
reserves  the  power. 

What  are  the  purposes  for  which  this  power  to.  add  to, 
alter^  amend,  or  repeal,  was  reserved  ?    They  are : 
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First.  '^  To  promote  the  public  interest  and  welfare  hj  the 
construction  of  said  railroad  and  telegraph  line."  It  will  be 
observed  that  this  power  does  not  extend  to  the  promotion 
of  the  public  interest  and  welfare  generally,  but  simplj  as  far 
as  tiiej  may  be  promoted  by  the  construction  of  said  railroad 
and  telegraph  nne.  But  long  before  the  passage  of  the 
Thurman  Act  the  railroad  and  telegraph  line  had  been  con- 
structed and  completed,  and  accepted  oy  the  Government  as 
complete.  This  power  then  had  oeGouie  fundus  officio  long 
before  the  Thurman  Act  was  thought  of.  The  power  did 
not  exist  when  the  alteration  complained  of  was  made.  It 
was  gone  forever  before  that  date.  The  exercise  of  the  power 
usurped  by  the  Thurman  Act  cannot  be  supported  by  this 
part  of  the  reservation  clause  of  the  Act  of  io62.  It  was  no 
part  of  the  power  "to  promote  the  public  interest  and  wel- 
fare "  by  the  establishment  of  a  sinking  fund,  or  by  requir- 
ing payment  of  the  company's  indebtedness  before  the  same 
became  due  according  to  the  terms  of  the  contract.     . 

Second.  The  next  portion  of  the  reserved  power  to  alter^ 
etc.,  is  to  promote  the  same  public  interest  and  welfare  by 
keeping  the  railroad  and  telegraph  '^in  working  order."' 
Well,  they  have  been  "kept  in  working  order"  ever  since 
their  completion.  They  were  in  as  good  "  working  order " 
as  they  ever  had  been  when  the  Thurman  Act  was  passed, 
and  there  was  then  not  the  most  remote  probabilitv  of  their 
being  kept  otherwise'  than  in  "good  working  or- 
der.' A  state  of  things  had  not  been  developed 
which  would  warrant  the  exercise  of  the  power  of  pro- 
moting the  public  interest  and  welfare  by  keeping  the 
railroad  and  telegraph  line  in  "working  order."  As,  in  the 
instance  first  above  noticed,  the  power  to  alter  for  the  pur- 
pose of  promoting  the  construction  of  the  railroad  and  tele- 
graph had  paaaed  away,  so,  in  the  present  instance,  the  re- 
quisite contingencies  for  the  exercise  of  the  power  of  alter- 
ation in  order  to  keep  the  railroad  and  teleapraph  in  "work- 
ing order  "  had  not  arisen.  It  must  be  recollected  that  here 
was  a  contract.  Congress  had  not  reserved  the  power  to  alter 
whenever ,  it  might  be  graciously  pleased  to  think  proper. 
The  powi^r  to  alter  was  to  be  exercised  only  in  case  of  certain 
emergencies.  Such  was  the  contract.  Before  the  develop- 
ment of  such  emergencies  Congress  had  no  more  power  to 
make  any  alteration  affecting  the  contract  than  if  the  clause 
under  consideration  had  been  omitted  from  the  act.  The 
contract  ought  to  be  construed,  not  according  to  the  one^ 
sided  whim  of  a  single  party,  but  as  it  must  be  pre- 
sumed to  have  been  understood  by  both  parties  at  the  time 
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of  its  adopiaon.  Or,  rather,  the  more  exact  rale  of  interpre- 
tation in '  thid  case  would  be,  that  the  contract  must  be  un- 
derstood and  interpreted  in  the  sense  in  which  Congress  sup- 
posed at  ihe  time  that  the  company  understood  it.  And  it 
is  impossible  to  suppose  tiiat  the  company  then  understood 
that  Congress  could  exercise  the  power  of  alteration  when- 
erer  and  to  whatever  extent  it  mignt  arbitrarily  see  fit,  irre- 
spective of  the  consideration  whetiaer  the  contemplated  state 
of  facts  had  arisen.  Such  a  supposition  is  preposterous.  It 
would  be  wholly  irreconcilable  with  the  circumstances  under 
which  the  acts  of  Congress  were  passed,  and  under  which  the 
propositions  submitted  by  them  were  accepted  by  the  com- 
pany, and  whieh  I  have  set  out  at  such  length  in  the  begin- 
ning of  this  acticle;  - 

Third.  The  reservation  clause  of  the  Act  of  1862,  reserves 
the  power  of  alteration  for  one  other  purpose.  It  is,  **to 
secure  the  Govemtnent  at  all  times  (but  pai^icularly  in  time 
of  war)  the  use  and  benefit  of  the  same  (the  road  and  tele- 
graph) for  postal,  military,  arid  other  purposes."  Now,  the 
^*  use  and  benefit "  of  both  railroad  and  telegraph  had,  at  all 
times,  been  **  secure  to  the  Government."  The  Government 
had  never  complained  of  neglect  or  a  lack  of  facilities,  nor 
did  it  ^anticipate  any  grievances  of  the  kind  in  future.  The 
preamble  of  the  Thurmah  Act,  which  undertakes  to  set  out 
m  full  the  reasons  for  its  enactment,  does  not  allege  or  sug- 
gest a  solitary  default  in  any  particular  for  which  the  power 
te  alter  is  reserved.  It  would  seem  that  if  any  such  causes  of 
complaint  had  existed,  they  would  have  been  referred  to  in  this 
preamble,  whieh  contains  an  almost  unprecedented  number 
of  recitals,  inserted,  no  doubt,  for  the  purpose  of  presenting 
to  &e  public  all  tiie  grounds  that  had  existed  tending  to 
justify  Congress  in  enacting  the  unjust  and  oppressive  pro- 
visions of  the  act.  It  is  not  to  be  doubted  that  if  other 
pounds  existed,  especially  if  misconduct  or  default  were 
pistly  chargeable  against  the  company,  they  would  have  been 
empnaticaliy  urged  in  the  preamble.  That  no  complaints  of 
the  kind  are  found  in  the  preamble  is  doubtless,  for  the  best 
of  reasons,  that  no  cause  of  complaint  could  be  found.  It  is 
for  other  and  far  different  reasons  that  the  power  of  altera-^ 
tion  is  sought  to  be  exercised  by  that  act.  It  is  to  enforce 
the  payment  of  a  claim  before  the  same  becomes  due;  to  ex- 
act compensation,  as  for  breach  of  contract,  before  the  con- 
tract has  been  broken,-  through  apprehension  that  it  might 
be  broken  at  some  future  day.  It  is  because  the  company 
declined  to  pay  its  indebtedness  to  the  Government  some 
score  of  years  before  it  matured,  and  also  some  score  of 


{ears  in  advance  of  i^e  date  when  4he  United  St^^es  oonld 
»e  calledupon  to  pay  iia  o<wh  indebiedaes  on  the  bonds.'  In 
other  words,  the  Thonnan  Aet  aeeks  to  oompel  the  company, 
without  any  Btipnlatkm '  to  that  eflsct  in  the  contract,  to  «£»- 
posit  aimniillj  in  ad'vanee  in  a  sinking  fund  certain  si^ms  of 
money,'  in  *  order  that  the  Goyenunentmay  have  in  its  hands 
the  funds  to  pay  its  bonds  many  years  before  it  can  itoelf  be 
required  to  pay  them.  'Snch  was  not  the  contract.  The 
powers  reserved  were  not  to  be  exercised  for  any  such  par- 
poRCv  Such  a  power  is  not  included  in  the  enumeration  of 
reserved  power  in  section  18  of  tha  Act  of  1862.  Had 
it  been  the  intention  that  Congress  should  possess  an  indefi- 
nite pow^  of  alteration,  why  specify  particulars?  This  is 
the  very  case  for  the  application  of  the  maxim,  EotprtBsio  umius 
exdtidio  dtteritia  tsi. 

Fourth.  Section  18  of  the  Act  of  1862  contains  a  further 
limitation  on  the  power  of  unrestricted  alteration,  though  the 
contingencies  enumerated  might;  one  or  more  of  them,  have 
arisen.  Whenever  and  under  whatever  circumstances  the 
reserved  powers  may  be  invoked  by  Hxe  Government,  section 
18  requires  tiiat  it  can  only  be^  by  **  having  due  regard 
for  the  rights  of  said  companies.'*  This  limitation  must 
mean  something.  The  words  cannot  >be  treated  as  surplus- 
age.  They  suggest  the  delicacy  with  which  the  Congress  of 
1862  and  186^^  contemplated  any  interference  with  rights 
which  might  grow  out  of  the  acts.  In  order,  then,  that  any 
alteration  of  the  contract  with  the  company  may  f  idl  within 
the  reserved  power  of  alteration,  it  must  be  with  ^*'dae  regard 
to  the  rights  of  the  company.  Is  ''due  rejgard  to  the  riots'' 
manif  eslMMi  by  an  usurpation  of  its  vested  rights  in  property— 
by  compelling  it  to  pay  an  indebtedness,  or  any  p«rt  of  it, 
many  years  before  it  becomes  due;  by  sanctioning' a  non* 
payment,  on  the  part  of-  the  Government,  of  its'onhi  indebt- 
edness to  the  company  for  servioeti  performed,' the  payment 
for  which-  is  required  oy  th^  contreCct,  to  be  made  as  soon  as 
the^  are  rendered;  by  confiscating  the  fruits  of  the  oontraet, 
which  had  been  earned  by  the  company  by  a  full -and  coni- 
plete  performance  of  all  provisions  of  the  contract  by  it  to  be 
performed  ?  What  is  it  but  confiscation,  when  the  power  of 
the  ftov^mment  is  exerted,  in -violation  of  its  own  contract, 
to  deprive  the  other  party  of  the  proeeeds  of  the  contract 
which  have  become  vested  in  it  through  the  execution  of  the 
contract  by  the  individual  party  to  it  ?  The  words  *'  due  re- 
gard lor  the  rights"  of  tiie  company,  were  intended  to  guard 
it  against  every  kind  of  inequitable  or  unfair  treatment  in  the 
exercise  of  the  reserved  poweSrs,  though  such  powers  should 
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be  called  iato  exercise  strictly  in  pursuance  of  the  stipulated 
limitatioiis; 

In  yiew,  therefore,  of  the  f oresoing  considerations,  it  seems 
plain  that,  when  the  Thurman  Act  was  passed,  no  such  state 
of  facts  had  arisen  as  would  justify  any  resort  to  the  harsh 
and  irritating  measure  olmaking  any  alteration  in  the<3ontract 
between  the  Government  axid  the  company ;  and,  further, 
that  the  alterations  which  form  the  burden  of  the  Thurmm 
Aotf  if  otherwise  justifiable,  do  not  '*  have  a  due  rega;rd  for 
the  rights  oi  the  company." 

I  have  spoken  of  the  Acts  of  1862  and  1864,  in  accordance 
with  the  common  expression  on  the  subject,  as  having  reserved 
to  Congress  ihe  right,  under  proper  circumstances,  to  alter 
tJie  contract  made  pursuant  to  these  acts.  That  form  of  ex- 
pression, however,  is  not  strictly  accurate.  It  argues  a  mis- 
apprehension of  the  nature  of  the  legislation  alluded  to.  The 
powers  reserved  are,  to  alter,  not  the  contract,  but  tJie  Acta  of 
Gongreaa,  There  is  a  wide  difference  between  the  one  form 
of  expression  and  the  other.  Whatever  rights  of  amendment 
or  of  alteration  Congress  may  have,  through  that  reserved 
power,  over  its  own  acts  of  legislation,  it  cannot  legally  or 
lii^tfully  affect  rights  of  property  which  have  grown  out  of 
an  executed  contract  made  pursuant  to-  those  acts.  Even  the 
repeal  of  an  act  under  which  vested  rights  have  sprung  into 
existence  while  the  act  was  in  for6e,  does  not  affect  such 
rights.  This  doctrine  does  not  admit  of  dispute  or  question. 
Bights  vested  under  a  statute  are  not  lost  by  repeal  of  the 
statute,  nor,  afortioriy  by  an  amendment  or  alteration  of  or  by 
cm  addition  to,  the  statute.  To  justify  the  taking  away  of 
vested  rights  tiiere  must  be  a  forfeiture,  to  adjudge  upon  and 
declare  which,  is  the  rightful  province  of  the  judiciaiy.  To 
deprive  a  pai*ty  of  vested  rights  in  any  other  manner  is  a  vio- 
lation of  the  fundamental  law  of  the  land,  which  declares  that 
no  person  shall  be  deprived  qfproperty  without  duepivcess  of  law. 
(Const,  pf  17.  S.,  Article  V  of  Amendments.) 

It  may  be  difficult  to  say  on  wjiat  grounds  the  majority 
opinion  of  the  Supreme  Court  intends  to  rest  its  judgment, 
whether  on  the  reserved  power  of  alteration,  thufi  conceding 
that  the  Thurman  Act  effects  an  alteration  of  the  contract, 
or  on  the  ground  that  such  act  does  not  operate  any  altera- 
tion at  all.  The  Chief  Justice  says:  ''They  (the  United 
States)  cannot  legislate  back  to  themselves,  without  making 
oompensatioB,  the  lands  they  have  given  this  corporation  to 
aid  in  tilie  construction  of  its  railroad.  Neither  can  they  by 
legislation  compel  the  corporation  to  discharge  its  obligations 
in  respect  to  the  subsidy  bonds,  otherwise  than  according  to 
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the  contract  already  made  in  that  connection.  The  United 
States  are  as  much  bound  by  their  contract  as  are  individuals. 
If  they  repudiate  their  obligations,  it  is  as  much  repudia- 
tion, with  all  the  wrong  and  reproach  that  term  implies,  as 
it  would  be  if  the  repudiator  had  been  a  State  or  a  mnnici- 
paliiy  or  a  citizen.  No  change  can  be  made  in  the  title 
created  by  the  grant  of  the  lands  without  the  consent  of  the 
corporation.     All  this  is  indisputable." 

He  then  goes  on  to  say:  **  The  contract  of  the  company, 
in  respect  to  the  subsidy  bonds,  is  to  pay  both  principal  and 
interest  when  the  principal  matures,  unless  the  debt  is  sooner 
discharged  by  application  of  one-half  the  compensation  for 
transportation  and  other  services  rendered  for  the  Govern- 
ment, and  the  five  per  cent,  of  net  earnings  as  specified  in  the 
charter.  This  was  decided  in  the  U.  P.  R.  -B.  Uo.  vs.  United 
States  (91  U.  S.  72)." 

One  would  infer  from  this  that  the  decision  of  the  Court 
was  to  be  based  on  the  position  that  the  Thurman  Act  had 
not  in  reality  effected  any  alteration  in  the  contract,  which 
is,  as  I  understand  the  opinion,  the  ground  on  which  the  de- 
cision is  finally  made  to  rest.  But  the  opinion  soon%  after 
seems  to  admit  that  the  act  does  alter  the  contract,  for  it 
continues  in  this  wise  :• 

'*  It  is  unnecessary  to  decide  what  power  Congress  would 
have  had  over  the  charter  if  the  right  of  amendment  had 
not  been  reserved;  for,  as  we  think,  that  reservation  has 
been  made.  *  *  *  Taking  both  acts  (of  1862  and  1864) 
together,  and  giving  the  explanatory  statement  in  that  of 
1862  all  the  effect  it  can  be  entitled  to,  we  are  of  the  opinion 
that  Congress  not  only  retains,  but  has  ^ven  special  notice 
of  its  intention  to  retain,  full  and  complete  power  to  make 
such  alterations  and  amendments  of  the  charter  as  come 
within  their  just  scope  of  legislative  power." 

The  learned  Chief  Justice  then  quotes  verbatim  the  claused 
in  both  acts  reserving  the  power  of  alteration,  and  then  pro- 
ceeds to  point  out  that  this  power  has  a  limit,  and  cites  di- 
vers authorities  to  elucidate  this  qualification  of  the  power. 
A  person  would  suppose,  from  this  process  of  reasoning, 
that  the  position  of  the  Court  was  to  De,  that  the  Thurman 
Act  did  have  the  effect  of  altering  the  contract,  and  that  such 
alteration  was  justified  by  the  reservation  of  power  in  the 
Acts  of  1862  and  1864.  But  subsequently  the  opinion 
changes  the  base  of  its  process  of  ar^mentation,  and  finaUj 
reaches  the  conclusion  that  the  Thurman  Act,  after  all, 
makes  no  change  in  the  terms  or  in  the  effect  of  the  con- 
tract.    The  Chief  Justice  reasons  in  this  wise : 
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''The  United  States  occupy  towards  this  corporation  a 
two-fold  relation — that  of  sovereign  and  that  of  creditor. 
{U,  8.  vs.  U.  P.  B.  B.y  98  U.  8.  613.)  Their  rights  as  sov- 
erei^  are  not  crippled  because  they  are  creditors,  and  their 
privileges  as  creditors  are  not  enlarged  by  the  charter  be- 
cause of  their  sovereignty.  They  cannot  as  creditors  demand 
paym&i\t  of  what  is  d\ie  them  before  the  time  limited  by  the  con- 
tract;  neHth&r  can  they  as  sovereign  or  creditors  require  the  com^ 
pany  io  pay  the  other  debts  it  owes  before  they  rnature. 

Thus  the  Court  puts  the  Government,  in  respect  to  those 
with  whom  it  enters  into  an  ordinary  contract,  a  commercial 
contract,  a  contract  like  the  one  under  consideration,  in  the 
same  position  in  all  respects  as*  an  individual  party  to  a 
contract — a  position  undoubtedly  correct  in  point  of  law, 
and  deserving  of  notice  in  this  connection  for  the  sole  reason 
that  it  is  in  direct  opposition  to  the  final  conclusion  of  the 
Court,  and  on  the  further  account  that,  in  considering  the 
respective  rights  of  the  Government  and  of  the  company  in 
the  matter,  we  must  not  at  any  time  forget  that  the  Gov- 
ernment stands  in  the  same  steps  that  any  private  party  to 
such  a  contract  would  stand  in.     It  has  no  greater  rights;  it 
is  subject  to  the  same  responsibilities.     If  the  alteration  in 
the  contract  could  not  legally  be  made  by  one  of  the  parties 
in  case  both  parties  were  private  persons,  it  cannot  Ibe  justly 
made  hj  the  Government  alone  in  the  present  contract;  and 
if  provisions  similar  te  those  of  the  Thurman  Act,  when 
insisted  upon  by  one  of  the  parties  to  a  private  contract, 
would  change  such  contract,  then  it  ought  to  be  held  that 
the  Thurman  Act  changes  the  actual  contract  as  between  the 
parties  to  it.     As,  for  instance,  if  according  to  the  tenns  of 
a  private  contract  a  certain  sum  of  money,  with  interest'pay- 
able  only  at  the  end  of  thirty  years,  how  can.  it  be  said  that 
the  payment  at  the  end  of  one  year  could  be  enforced  at  law 
witliout  doin^  violence  to  the  actual  contract — without  caus- 
ing an  essential  change  in  the  contract?    Yet  such  is  the 
process  of  reasoning  of  the  majority  opinion.    Let  us  see 
further  if  such  is  not  the  case. 

The  same  opinion  proceeds  in  immediate  continuation. 
''  But  out  of  regard  for  the  rights  of  subsequent  lien-hold* 
ers  and  stockholders,  it  is  not  only  their  (the  United  States) 
right,  but  their  duty  as  sovereign,  to  see  to  it  that  the  current 
stockholders  do  not,  in  the  administration  of  the  affairs  of 
the  corporation,  appropriate  to  their  own  use  that  which  be- 
longs to  others."  That  is,  if  I  apprehend  the  scope  of  the 
reasoning  of  the  Chief  Justice,  if  a  corporation,  by  express 
contract  with  the  Government,  agrees  to  pay  it  a  specific 
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sum  of  money  in  tbirtj  years  with  the  positive  stipulation 
that  the  interest  on  such  sum  shall  not  be  payable  before  the 
maturity  of  the  principal,  it  will  effect  no  change  in  the  con- 
tract, if  the  Qovemment,  in  consideration  of  the  rights  of 
Eersons  who  may  become  stockholders  some  twenty  years 
ence«  compels  the  company  to  pay  annuaUy  the  interest  and 
an  instalment  of  the  principal.  I  do  not  think  that  I  mis- 
represent in  the  slightest  pajl^icalar  the  reasoning  of  the  ma- 
jority opinion,  and  yet  it  seems  incredible  that  any  Oourt 
should  advadcioe  such  a  proposition,  much  less  that  great 
tribunal  which  adjusts  in  its  balance  the  destinies  of  sov- 
ereign States  as  well  as  the  rights  and  duties  of  priraie  oor- 
porations.  • 

To  show  that  I  do  not  misapprehend  the  conclusions  of 
the  majority  opinion^  I  inroceea  with  my  quotations:  '*A  leg- 
islative regulation  which  does  no  more  than  require  them 
(the  current  stockholders  of  the  two  railroad  corporations) 
to  submit  to  their  just  contribution  towards  the  payment  of 
a  bonded  debt  cannot  in  any  sense  be  said  to  deprive  them 
of  their  property  without  due  process  of  law."  That  is,  the 
arbitrary  seizure  of  one's  property  as  security  for  &e  event- 
ual payment  of  an  indebtedness  which  has,  as  well  interest 
as  jnrincipal  a  long  time  to  run  before  maturity,  is  not  de- 
priving £he  debtor  of  property  without  due  process  of  law. 
if  such  taking  is  not  withm  tlie  prohibition  of  the  Constita- 
tion,  what  can  be  ?  I  deny  that  there  is  the  shadow  of  right 
for  such  taking;  |bnd  *'  taking  "without  excuse  and  not  justi- 
fiable according  to  the  principles  of  law  and  equity  as  ad- 
ministered by  our  courts,  is,  within  all  the  decisions  and 
books,  a  '' taking "  without  due  process  of  law.  Should  a 
suit  be  brought  in  any  court  of  justice  in  the  civilized  world 
to  recover  a  sum  of  money  on  contract  before  it  become  due 
according  to  the  admitted  terms  of  the  contract,  would  the 
Court  listen  to  the  argument  that  the  representatives  of  the 
debtor,  might,  in  the  possible  course  of  human  events,  be 
compelled  to  pay  the  claim  after  it  had  become  due  ?  Yet  no 
essential  difference  can  be  pointed  out  between  the  represen- 
tative in  the  case  supposed,  and  the  stockholders  Mid  bond- 
holders, whose  interests  seem  to  be  so  near  the  heart  of  the 
Court.  To  put  a  case  perfect  in  analogy — suppose  the  Gov- 
ernment, at  the  instance  of  the  sureties,  on  some  bond  given 
ta  it,  should  seize  on  the  principars  property,  before  any 
pretended  breach  of  the  bonds,  on  the  ground  that  there 
might  possibly  be  a  breach  at  som»  future  time,  and  the 
Government  by  right  of  its  sovereignty,  had  deemed  it  ad- 
visable by  act  of  special  legislation  to  seize  the  property  ifi 


31 

aiitidpaticai,  ^buld  not  siich  sdztife  be  obnoxious  to  the 
ptdVisfoiis  against  the  tfliking  of  pi*pperty  withcrut  due  pro- 
cess of  law?  '    . 

The  Chidf  Jtistice  Uses  in  the  sequel  more  pointed  lan- 
guage than  any  already  ouoted.  He  sajs,  in  continuation  of 
the  ^a^rne'  ar^met)[i  that  l  am  endeavoring  to  combai,  which 
is,  th4i  compeliing  the  payment  of  a  debt  on  express  con- 
ti'act  before  the  same  becomes  payable  by  the  terms  of  the 
<50titi*act,  operates  lio  alteration  in  the  enect  thereof,  as  fol- 
lows: *'  It  (the  Thurman  Act)  establishes  a  sinking  fund  for 
pBVmeiit  of  debts  ivheri  they  mature,  but  does  not  pay  the  debts. 
The  origmcd  contracts  of  loan  are  not  changed,  They  remain 
OB  they  tbere  before^  and  are  oiily  to  be  mei  at  matnrtty.  AU  that 
has  been  done  is  to  make  it  the  duty  of  the  company  to  lay  try  a 
p&rtion  of  its  current  net  income  to  meet  Ufi  debts  when  they  fall 
due.  In  this  way  the  current  stockholders  are  prevented  to 
some  extent  from  depleting  the  treasury  for  their  own  benefit 
at  the  expense  of  those  who  are  to  come  after  them.'^  "What 
business  is  it  of  the  legislative  department  of  the  Govern- 
ment, I  ask,  whether  or  not  the  current  stockholders  are  de- 
pleting the  treasury  (the  treasury  of  the  company  is  meant, 
or  else  the  language  has  no  meaning)  for  their  own  benefit, 
at  the  expense  of  those  who  are  to  come  after  them  ?  Sup- 
pose all  this  were  true,  though  the  supposition  is  but  the 
product  of  imagination  so  far  a^  the  record  shows,  what 
right  has  the  legislative  or  executive  departments,  or  both  of 
them,  of  the  Government  to  interfere  with  the  matter  ?  Any 
possible  question  of  the  kind,  if  it  aould  in  any  way  be  a 
case  for  interference,  would  be  for  the  determination  of  the 
judiciary.  Congress  is  not  the  universal  guardian  and  pro- 
tector of  the  rights  of  parties  under  private  contracts.  Mr. 
Justice  Field  uses,  in  this  connection,  the  following  perti- 
nent language  :  "  When,  therefore,  the  Government  of  the 
XJiiited  States  entered  into  the  contract  with  the  Central  Pa- 
cific, it  cotild  no  mote  than  a  private  corporation  or  a  private 
individual  pruuUHy  construe  and  determine  the  extent  o'f  the 
company^s  rights  and  liabilities.     If  it  had  cause  of  com- 

{)laint  i^iiist  the  company,  it  could  not  undertake  itself,  by 
egislative  decree,  to  redress  the  grievance,  but  was  com- 
piled to  seek  such  tedress,  as  all  otner  civil  corporations  are 
cfompelled  to  seek,  through  the  judicial  tribunals.  If  the 
company  was  wasting  its  property,  of  which  no  allegation 
is  made,  or  impairing  the  security  of  the  Government,  the 
remedy  by  suit  was  ample.  To  declare  that  one  of  two  con- 
tractfng  parties  is  entitled,  under  the  contiAct  between  them, 
to  the  payment  of  a  greater  sum  as  security  than  that  given, 
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is  not  a  legislative  function.  It  is  judicial  action;  it  is  the 
exercise  of  judical  power — ^and  all  such  powfer;  with  respect 
to  any  transaction  arising  under  the  law's  of  the  ^^nited 
States,  is  vested  by  the  Constitution  in  the  courts  Of  the 
country.  '  '  j 

This  posit!61i  of  the  learned  Justice  seiBms  'to  me  tio  be  alto- 
gether appropriate  to  the  case — that  it  is  law  no  liawyer  can 
doubt,  ^ut  wnat  are  we  to  saj  of  the  "position  of  tbiett  portion  of 
the  majoritj'  opinion  which  just  precedes  that  which  Mr.  Jus- 
tice Field  has  disposed  6f  ais  above  ?  What  is  to  be  thought  of 
the  doctrine  that  the  original  contract  is  not  changed  by  the 
Thurman  Act — ^that,  in  the  language  of  the  Chief  Justice^ 
"  the  original  contracts  of  loan  are  not  changed"— that  "they 
remain  as  they  were  before,  and  are  only  to  be  met  at  ma- 
turity"— that  "  all  that  has  been  doiie  is  to  mij^e  it  the  duty 
of  the  company  to  lay  by  a  portion  of  its  current  income  t^ 
meet  its  debts  when  they  fall  due?"  The  sum  of  all  this  is, 
that  compelling  the  payment  of  money  on  a  contract  several 
years  before  the  same  becomes  due  by  virtue  of  the  contract, 
makes  no  change  in  the  contract. 

But  the  height  of  absurdity  is  not  yet  reached  ;  the  reason- 
ing of  the  majority  opinion  by  which  this  conclusion   is 
reached  is  the  strangest  of  all.     The  laying  by  of  a  portion 
of  the  current  net  income  in  the  sinking  fund  is  held  to  be 
something  different  from  the  payment  of  the  same  amount. 
In  other  words,  if  a  creditor,  in  an  indebtedness  which,  by 
express  contract,  assented  to  b^  both  parties,  without  fraud 
or  mistake,  is  made  payable  in  thirty  years,  compels  his 
debtor,  supposing  the  power  to  exist,  to  deposit  with  the 
creditor  an  annualinstallment  of  the  gross  sum  finally  payable 
on  the  contract  in  order  that  the  creditor  may  be  sure  of  his 
money  at  the  end  of  the  thirty  years,  it  is  not  to  be  deemed 
in  law  a  payment.     Shades  of  Jay,  Marshall,  Taney,  and 
Chase !    Has  the  tribunal  once  presided  over  by  you  fallen 
to  such  a  shallow  reasoning  as  this  ?    Can  any  essential  dis- 
tinction be  drawn  between  such  deposit  and  actual  paymient? 
The  effect  on  the  debtor  is  the  same  in  both  cases.     He  is 
injured  as  much  bv  one  as  the  other.     In  both  cases  the 
debtor  is  compelled  to  part  with  his  money  to  his  creditor 
before  the  debt  falls  due.     His  whole  business  may  be  disar- 
ranged by  the  one  wrong  as  much  as .  by  the  other..    The 
trouble  and  expense  of  raising  the  money  for  the  deposit  is  as 
great  as  for  the  payment.     In  fine,  this  doctrine  is  but  the 
application  of  the  rtild  of  the  strongest. 

A  creditor  goes  to  his  debtor  and  demands' payment  by 
force  of  arms.     * '  But,"  says  the  debtor,  * '  the  deT^t  is  not  due 
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yet."  "  Oh,"  replies  the  creditor,  **  I  do  not  require  you  to 
pay  the  debt;  I  only  insist  on  your  depositing  the  amount  in 
my  hands,  which  I  will  apply  in  payment  of  your  debt  when 
it  becomes  due."  And  sueli  is  the  law  administered  by  the 
Supreme  Court  of  the  United  States. 

Again,  a  robber  meets  you  on  the  highway.  /'Stand  and 
deliver,"  is  the  first  salutation.  *'  Not  so  fast,  my  dear  rob- 
ber,"  say  you.  **  Don't  you  know  this  is  highway  robbery?  * 
Behold  San  Quentin!"  **  Nonsense,"  the  robber  answers; 
**  you  are  but  an  old  fogy  in  the  law.  Time  was,  when  such 
might  have  been  the  end  of  my  demand;  not  so  now,  bow- 
ever.  Don't  you  know  that  we  modems  have  changed  all 
those  antiquated  notions  ?  My  forcible  taking  of  your  purse 
is  no  offense,  for  I  intend  to  return  you  the  money  in  twenty 
years  from  date.  I  take  it  simply  as  a  deposit,  in  fact,  for 
your  own  benefit." 

Is  the  Supreme  Court  prepared  to  cany  out  their  reason- 
ing to  its  final  results  ?  If  so,  what  is  to  become  of  con- 
tracts ?  Of  what  avail  to  enter  into  them  if  the  law  of  the 
strongest  is  to  prevail,  and  might  is  to  be  made  right?  It 
would  be  as  well  for  the  community  to  be  resolved  back  into 
its  original  Darwinian  elements.  Illustrations  without  num- 
ber might  be  readily  brought  forward,  but  they  will  easily 
suggest  themselves  to  the  reader  who  has  followed  me  thus 
far,  and  space  fails  me*  I  must,  however,  quote  again  .from 
the  opinion  of  Mr.  Justice  Field  on  this  subject : 

"  111  the  case  at  bar,"  he  says,  *'  the  contract  with  the  Cen- 
tral Pacific  is,  as  I  have  said,  changed  in  essential  partic- 
ulars. The  company  is  compelled,  in  its  changed  form  and 
by  legislative  decree,  without  the  intervention  oi  the  courts — . 
that  IS,  without  due  process  of  law — to  pay  of  its  earnings 
each  year  to  its  contractors,  the  United  States,  or  deposit 
with  tnem  a  sum  that  may  amount  to  $1,200,000,  and  this 
twenty  years  before  the  debt  to  which  it  is  to  be  applied  be- 
comes dfue  and  payable  by  the  company.  If  this  taking  of 
the  earnings  of  the  company  and  keeping  them  from  its  use 
during  these  twenty  years  to  come  is  not  depriving  the  com- 
pany of  its  property,  it  would  be  difficult  to  give  any  mean- 
ing to  the  provision  of, the  Constitution.  It  will  be  only 
necessary  hereafter  to  give  to  the  seizure  of  another's  prop- 
erty or  earnings  a  new  name — to  call  it  the  creation  of  sint- 
ing  fund,  or  tne  providing  against  the  possible  wastefulness 
or  improvidence  of  the  owner — to  get  ria  of  the  constitutional 
restraint.  To  my  mind  the  evasion  of  that  clause,  the  frit- 
tering away  of  all  sense  and  meaning  to  it,  are  insuperable  ob- 
jections to  the  legislation  of  Congress. ' 
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The  reasoning  of  the  Supreme  Court  is  not  consistent  with 
the  sense  in  which  the  contract  was  understood  by  parties 
when  it  was  entered  into.  When  they  said  by  their  contract 
that  one-half  only  of  the  remuneration  due  for  services  per-* 
formed  might  be  retained  by  the  United  States,  they  did  not 
mean  that  the  whole  could,  by  the  terms  of  the  same  contract, 
be  withheld  by  the  Government.  Nor  did  they  suppose, 
when  it  was  agreed  that  the  five  per  cent,  of  the  annuai  net 
earnings  of  the  company  should  be  paid  over  to  the  Govern- 
ment, to  constitute,  in  part,  a  sinking  fund,  that  it  would  be 
discovered  in  the  course  of  a"^  few  years  after  the  work  was 
completed,  that  the  five  per  cent,  meant  with  a  "twenty'*  be- 
fore it.  It  is  hardly  worth  while  to  reason  on  the  subject. 
It  is  one  of  those  axiomatic  propositions  which  must  strike 
the  legal  sense  at  once  or  not  at  all.  There  is  no  use  in  prov- 
ing that  five  is  a  different  number  from  twenty-five,  or  that 
the  whole  is  more  than  one-half;  such  statements  are  accepted 
as  truths  without  proof.  Is  the  thought  to  be  indulged  for  a 
moment  that  the  Congress  of  1862,  or  that  of  1864,  supposed 
that  the  construction  now  given  by  the  Supreme  Court  could 
ever  possibly  be  put  on  i£e  contract,  which  they  proposed 
by  the  acts  of  those  years  to  enter  into  ?  Much  more,  is  it 
to  be  imagined  that  the  railroad  company  would  have  accepted 
the  proposal  of  those  two  acts  had  thev  dreamed  that  their 
contract  would  ever  be  thus  distorted  by  a  subsequent  Con- 
gress, and  that  the  injustice  would  be  supported  by  the  Su- 
preme Court  ?  The  circumstances  under  which  the  acts  were 
passed  and  accepted  forbid  the  idea. 

Mr.  Justice  Bradley,  in  his  dissenting  opinion,  after  referr- 
ing to  the  provisions  of  the  United  States  Constitution,  that 
no  person  shall  be  deprived  of  property  without  due  process 
of  law — that  private  property  snail  not  be  taken  for  public 
use  without  just  compensation — ^and  that  the  judicial  power 
is  vested  in  the  Supreme  and  inferior  Courts,  and  not  in 
Congress,  says:  ''It  seems  to  me  that  the  law  in  question** 
(the  Thurman  Act)  "is  violative  of  all  these  restrictions — of 
their  spirit  at  least  if  not  of  their  letter;  and  a  law  which 
violates  the  spirit  of  the  Constitution  is  as  much  unconstitu- 
tional as  one  that  violates  its  letter.  For  example,  although 
the  Constitution  declares  only  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensation,  and  does 
not  expressly  declare  that  it  shall  not  be  taken  for  private 
use  witnout  compensation;  or,  in  other  words,  does  not  de- 
clare that  the  property  of  one  person  shall  not  be  taken  from 
him  and  given  to  another  without  compensation;  yet  no  one 
can  reasonably  doubt  that  a  law  which  should  do  this  would 
be  unconstitutional,  because  the  prohibition  to  do  it  is  within 
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the  spirit  of  the  prohibition  that  is  given,  it  bein^  the  greater 
enormity  of  the  two.  The  contract  between  the  Union  and  Cen- 
tral Pacific  Railroad  Companies  were  an  executed  con  tract  and 
a  definite  one.  It  was  in  effect  this :  that  the  Govermeut  should 
loan  the  companies  certain  moneys,  and  they  should  have  a  cer- 
tain period  of  time  to  repay  the  amount,  the  loan  resting  on 
the  security  of  the  companies'  works.  Congress,  by  the  law 
in  question  "  (the  Thurman  Act),  "  without  any  change  in  cir- 
cumstances, and  against  the  protest  of  the  companies,  de- 
clares that  the  money  should  be  paid  at  an  earlier  day,  and 
that  the  contract  shall  be  changed  pro  tanfo.  This  is  the 
substance  and  effect  of  the  law.  Calling  the  money  paid  a 
sinking  fund  makes  no  substantial  difference.  The  pretense 
or  excuse  for  the  law  is  that  the  stipulated  security  is  not 
good.  Congress  takes  up  the  question,  ex  parte  discusses 
and  decides  it,  and  passes  judgment,  and  proposes  to  issue 
execution,  and  to  subject  the  companies  to  heavy  penalties  if 
they  do  not  compl;^.  This  is  the  plain  English  of  the  law. 
In  view  of  the  limitations  referred  to,  has  Congress  the 
power  to  do  this  ?  In  my  judgment  it  has  not.  The  law 
virtually  deprives  the  companies  of  their  property  without 
due  process  of  law;  takes  it  for  public  use  without  compensa- 
tion, and  operates  as  an  exercise  by  Congress  of  the  judicial 
power  of  the  Government." 

And  Mr.  Justice  Strong,  in  his  dissenting  o])inion,  says, 
quoting  from  Mr.  Hamilton:  "When  a  government  enters 
into  a  contract  with  an  individual,  it  deposes,  as  to  the  mat- 
ter of  the  contract,  its  constitutional  authority,  and  exchanges 
the  character  of  legislator  for  that  of  moral  agent,  with  the 
same  rights  and  obligations  as  an  individual.  Its  promises 
may  be  justly  considered  as  excepted  out  of  its  power  to  legis- 
late, unless  in  aid  of  them.  It  is  in  theory  impossible  to  recon- 
cile the  idea  of  a  promise  which  obliges,  with  a  power  to 
make  a  law  which  can  vary  the  effect  of  it." 

The  same  learned  Justice  further  remarks:  "  It  is  manifest 
that  by  the  contract  the  Government  acquired  a  vested  right 
to  payment  at  the  time  and  in  the  mode  specified,  as  well  as 
to  preference  of  transportation  and  transmission  of  dis- 
patches, and  the  company  acquired  a  vested  right  to  retain  the 
consideration  given  for  its  assumption — that  is,  a  vested  right 
to  withhold  payment  until  by  the  teims  of  the  contract  pay- 
ment became  due.  The  contract  implied  an  agreement  not 
to  call  for  payment  an  additional  security  before  that  time.'* 
Let  the  question  be  considered  as  of  the  date  of  the  acts  of 
1862  and  of  1864,  and  under  all  the  pressing  exigencies  ex- 
isting at  that  time,  when  the  proposals  were  made  by  the 
acts  of  Congress,  and  when  they  were  accepted  by  the  com- 
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pany,  and  it  seems  impossible  that  any  one  could  at  that 
time  have  put  the  construction  on  the  contract  which  the 
Bupreme  Court  has,  after  the  lapse  of  a  dozen  years,  given  to 
it.  Times,  it  is  said,  change.  Does  the  meaning  of  con- 
tracts change  with  them  ?  Does  the  prosperity  of  a  company 
vary  the  interpretation  of  the  contract  under  which  the  suc- 
cess has  been  achieved  ?  Is  the  apprehension  that  a  com- 
pany may  fail  to  discharge  its  indebtedness  when  the  same 
shall  become  due,  a  sufficient  reason  why  the  Supreme  Court 
of  the  United  States  should  adjudge  that  it  must  give  secur- 
ity for  its  future  ability  and  good  faith  ?  Are  commercial 
contracts  with  the  Government  to  receive  in  the  future  what- 
ever construction  the  Government  shall  see  fit  to  put  npon 
them.  These  are  questions  which  the  late  decisions  of  the 
Supreme  Court  render  deserving  of  consideration.  I  finish 
this  article  by  a  quotation  from  the  opinion  of  Mr.  Justice 
Field  in  the  legal  tender  cases  (12  Wall.  670),  which  is  pe- 
culiarly applicaole  here : 

**  For  acts  of  flagrant  injustice  there  is  no  authority  in  any 
legislative  body,  even  though  not  restrained  by  any  express 
Constitutional  prohibition.  For  as  there  are  unclmngeable 
principles  of  right  and  morality  without  which  society  would 
be  impossible,  and  men  would  be  but  wild  beasts  preying 
upon  each  other,  so  there  are  fundamental  principles  of  eter- 
nal justice  upon  the  existence  of  which,  all  constitutional 
government  is  founded,  and  without  which  government  would 
be  an  intolerable  and  hateful  tyranny." 

The  Thurman  Act,  which  is  upheld  and  sanctioned  by  the 
Supreme  Court,  violates  these  fundamental  principles  of 
eternal  justice.  It  takes  away  and  destroys  vested  rights. 
It  deprives  the  company  of  property  without  due  process  of 
law.  It  appropriates  a  vested  income  to  purposes  not  con- 
templated by  the  contract  by  virtue  of  which  the  right  to 
such  income  became  vested.  It  takes  twenty-five  per  cent,  of 
the  net  earnings  of  the  company  instead  of  five  per  cent, 
only,  as  stipulated  in  the  contract.  It  divests  the  right  of 
the  company  to  receive  from  the  Government  one-haJf  of  the 
compensation  for  services  rendered  the  Government.  It 
imposes  a  lien  not  contemplated  by  the  contract.  And  it 
denounces  proprietors  of  vast  properties  in  punishment  of 
acts  which  had  until  then  been  lawful  and  conformable  to  the 
contract.  If  twenty-five  per  cent,  of  the  company's  income 
may  be  taken,  instead  of  five  per  cent.,  then  may  fifty, 
seventy-five,  or  any  larger  per  cent.,  or  even  the  whole  be 
taken;  and  instead  of  the  new  security,  the  Gx>vemment  might 
assume  possession  of  all  the  company's  property  as  such 
security. 
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CITIZENSHIP— When  necessary  to  give  jurisdiction  to  U.  S.  Courts.— 

Van  Bokkelen  vs.  Cook 98 

CIVIL  PROCEDURE  (Code)— Cited  or  construed.— Sec.  1068,  p.  115; 

sec.  564,  p.  115;  sec.  283,  p.  240.;  sec.  738,  p.  245;  sec.  1160,  p. 

265;  sec.  1637,  p.  272;   sec.  1159,  p.  279;  sec.  I16U,  p.  279;  sec. 

539,  p.  302;  sec.  396,  p.  304;  sec.  337.  p.  305;   sec.  1465,  p.  355; 

sec.  1589,  p.  398;  sec.  529,  p.  458;  sec.  1666,  p.  471;  sec.  192,  p. 

478;  sec.  242,  p.  478;  sec.  1102,  p.  537;  sec.  1452,  p.  539;  sec.  76, 

p.  513;  sec.  648,  pp.  546-551;  sec.  659,  pp.  546-551. 
CIVIL  CODE— Cited  or  construed.— Sec.  3430,  p.  135;    sec.  2845,  p. 

195;  sec.  2846,  p.  195;   sec,  2847,  p.  195;   sec.  2848,  p.  195:   sec. 

2922,  p.  281;    sec.  1437,  p.  357;   sec.  1838,  p.  444;    sec.  1240,  p. 

458;    sec.  1241,  p.  458;    sec.  499,  p.  477;    sec.  3123,  p.  504;    sec. 

14,  p.  505;  sec.  3102,  p.  506;   sec.  312,  p.  543;  3525,  p.  545;  sec. 

3336,  p.  549. 

CODE— See  Civil  Code;  see  Penal  Code;  see  Civil  Procedure;  see  Poli- 
tical Code. 

COMMERCIAL  LAW — Letters  of  Credit,  general  and  special;  priority. 

— Laf orgue  vs.  Harrison 236 

See  Acceptance. 

COMMISSIONS— Of  funded  debts.  Deeds  of;  their  effect.— Friedman 

vs.  Nelson i 139 

Of  sinking  funds;  deeds  of. — Friedman  vs.  Nelson 139 

COMMON  CARRIER— LiabiUty  for  baggage.— N.  Y.  C.  and  H.  R.  R.  R. 

Co.  vs.  Olga  de  Malenta  Fraloff 339 

CONSTITUTIONAL  LAW— Law  authorizing  attachments  against  non- 
resident without  undertaking  not  in  conflict  with  Federal  Constitu- 
tion.— Marsh  vs.  Steele 219 

Eligibility  of  member  of  Legislature  to  office. — People  vs.  Bums.     237 
United  States  trade  mark  law  unconstitutional. — United  States  vs. 

Steffens 288 

Power  of  Congress  to  alter  charter  granted  by  a  State. — Thurman 

Act 313,370,375. 

Terms  of  office  under  new  constitution. — In  re  Stuart 348 

Bills  to  be  read  three  times. — Weil  vs.  Kenfield 523 

Unconstitutional  statute  void. — In  re  Wong  Yung  Quy 564 

See  Practice. 


na)Ex.  lu 

CONTINUANCE— Affidayits  for,  on  the  pjotind  of  absence  of  witness; 

what  must  state. — People  vs.  Ah  Yute 94 

CONTEMPT— Of  Court;  what  is 146 

See  page  59. 

CONTRACTS — Concurrent  conditions. — Stockton   Savings   and  Loan 

Society  vs.  Hildreth 356 

Immoral — Hanks  vs.  Naglee  456 

When  not  binding. — Hartman  vs.  Olvera 452 

For  professional  services. — Sharpstein  vs.  Friedlander 473 

Immoral  Consideration. — Boingveras  vs.  Boulon 528 

Part  performance. — Upston  vs.  Weir 534 

Bescission. — Herman  vs.  Haffenegger 559 

See  Sale;  see  Street  Assessment;  see  Acceptance. 

CONTRIBUTION— Surety  entitled  to  from  co-sureties;  liability  is  pri- 
mary; notice  and  demand  not  necessary;  finding  upon  issties. 
— Taylor  vs.  Reynolds 194 

CONVICTION— When  judgment  of,  reversed.— People  vs.  Ah  Qow 97 

CONVERSION — Erroneous  instruction  as  to  conversion  by  injunction. 

— Lacy  vs.  Benudry 230 

CORPORATIONS— Inadmissable  evidence.— Brown  vs.  Hambleton 266 

Power  of  Congress  to  alter  corporate  charter  granted  by  a  State. 

— C.  P.  R.  R.  Co,  vs.  Gallatin;    U.  P.  R.  R.  Co.  vs.  U.  S 313 

Stockholder. — Stewart  vs.  Mahoney  Mining  Co 642 

See  Ultra  Vires;  see  Eminent  Domain;  see  Mimicipal  Corpora- 
tions; see  page  44. 

COUNTY — May  take  a  note,  or  bond  and  mortgage,  and  enforce  same. 

— Knox  vs.  Leons 77 

COUNTY  COURT— Mandamus  to.— Lowe  vs.  Phelps 202 

CRIMINAL  LAW — When  testimony  of  experts  not  admissable. — Peo- 
ple vs.  Smith  213 

Uncertain  verdict  where  two  offenses  are  charged. — People  vs. 

Baza 306 

Right  of  officer  to  arrest  without  warrant 327 

Record  on  appeal;  record  of  the  action;  minutes  of  the  trial;  set- 
ting aside  Indictment;  bill  of  exceptions;  grand  jury  legally  im- 
paneled.— People  vs.  Colby 334 

Grounds  for  setting  aside  indictment. — People  vs.  Colby 428 

Felonious  appropriation  of  public  money. — ^People  vs  Carrillo. . .  472 

Excessive  bail. — Ex  parte  Duncan 484 

Bail. — Ex  parte  S mailman   488 

B.iil  in  cases  of  felony. — Ex  parte  Chi 503 

Appealable  order;  right  of  defendant  to  be  in  Court. — People  vs. 

Sprague 600 

See  Rape;  see  Larceny;  see  Indictment;  see  False  Entries;  see 
Murder;  see  False  Statements. 

CUSTOM— See  page  64. 
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DAMAGES — For  trespasBing  animals. — Van  Valkenberg  vs.McCauley. .  362 

Erroneous  verdict. — Dubnitz  vs.  Jessup 505 

Measme  of. — Upston  vs.  Weir 534 

Conversion. — Dent  vs.  Holbrook 549 

For  delay. — Mix  vs.  Booth 56J 

DEED — When  admissible  in  evidence;    constmction    of. —  Murray  vs. 

Green ,  215 

Construction  of. — Hill  vs.  Den 464 

DEPOSITION— lilay  be  taken  before  Notary  Public  under  section  2021 
G.  C.P.,  after  service  of  summons,  though  issue  has  not  been 
joined. — Burke  vs.  Flood 59 

DILIGENCE — A  question  of  diligence  is  for  the  determination  of  the 

Court. — Iowa  Mining  Co.  vs.  Bonanza  Mining  Co 20 

See  Mining  Claim. 

DISCRETION— rNot  abuse  of,  to  permit  per-emptory  challenge  of  juror 

before  the  jury  is  sworn,  though  accepted. — People  vs.  Reynolds.     12 
The  Court  has  discretion  to  allow  an  officer  to  amend  a  return 

without  notice. — Pickard  vs.  Ladd 52 

See  Return. 

DISMISSAL— See  Appeal. 

DISTRICT  COURT— Power  to  appoint  receiver  in  partition.— Goodale 

vs.  Fifteenth  District  Court 114 

DONATION  ACT— Boundaries  of  a  claim  under. — Knox  vs.  Sears 77 

Wife's  share,  77. 

See  Patent. 

ELECTIONS— In  San  Francisco.- Tillson  vs.  Ford 329 

ELIGIBILITY— Of  Workingmen's  Candidates 86 

EMBEZZLEMENT — Of   Mare;   punishable  by  imprisonment  in  State 

Prison. — People  vs.  Leehey 75 

EMINENT  DOMAIN— Misuse  of  Power  and  Remedy  Therefor. — People 

vs.  Pittsburg  R.  R.  Co 231 

EQUITY — Jurisdiction  over  property  held  in  trust  for  debt. — Kraft  vs. 

De  Forest 233 

Equitable  responsibility.— Key es  vs.  Little  York  G.  W.  &  W.  Go.  308 
Superior  equity. — Salter  vs.  Baker 543 

ESTATES  OF  DECEASED  PERSONS— Rights  of  heir  pending  admin- 
istration.— Harper   vs.  Strutz 246 

Legacies. — Hill  vs.  Den 464 

Administrator  and  heir. — Page  vs.  Tucker 538 

See  Probate  Court. 

ESTOPPEL — By  judgment  of  Probate  Court.—Grady  vs.  Porter 268 

In  pais.— m\l  vs.  Den 464 

See  Chose  in  Action. 

EVIDENCE — Inadmissible,  to  show  that  defendant  failed  to  avail  him- 
self of  an  opportunity  to  escape  from  jail. — People  vs.  Montgomery     12 
Of  tender  after  commencement  of  action  not  admissible. — Hegler 
vs.  Eddy 72  " 


INDEX.  T 

• 

Statements  of  prisoner  when  admissible  and  for  what  purpose. — 

People  vs.  Ah  Yute 94 

Of  previous  threats  when  not  admissible. — People  vs.  Taing.  . . .  107 

In  actions  to  recover  money. — McDermott  vs.  Mitchell 113 

When  whole  conversation  may  be  proved. — Platner  vs.  Platner  204 

Burden  of  proof;  negligence 208 

Hearsay  evidence. — Derby  vs.  Rounds 236 

Not  supporting  finding. — Henderson  vs.  Grammar 241 

Inadmissible. — Brown  vs.  Hambleton 265 

Introduced  by  consent. — People  vs.  Ah  Ton 363 

Irrelevant  evidence. — Wilstm  vs.  S.  P.  R.  R.  Co 444 

Verdict  against  evidence. — People  vs.  Dowd 459 

Burden  of  proof  ;  contributing  negligence 208 

Fright  as  evidence  of  guilt. — People  vs.  Ah  Ngow 552 

Inadmissible  evidence. — Smith  vs.  East  Branch  Mining  Go 562 

See  Marritige;  See  Witness;  See  Tender;  See  Libel;  See  Judgment^ 
See  page  64. 

EXEMPTIONS— At  common  law   126 

EXTRADITION— See  page  64. 

FALSE  ENTRIES — Insufficiency  of  averment  in  Indictment. — People 

vs.  Palmer 93 

FALSE  STATEMENTS— Making  statement  and  publication  by  officers 

of  corporation  separate  offenses. — People  vs.  Cooper 168 

FINDINGS— Upon  issues.— Taylor  vs.  Reynolds 194,  372 

Not  supported  by  the  evidence. — Henderson  vs.  Grammar 241 

Also  in  Porter  vs.  Muller 382 

On   material  issues. — Paulsen  vs.  Nunan 561,  563 

FORMER  ACQUITTAL— What  evidence  insufficient  to  sustain  plea.— 

People  vs.    Vamum 96 

FORGERY— See  page  44. 

FRAUD — Fraudulent  representations. — Brandon  Vs.  Whitney 531 

Fraudulent  transfers. — Bancroft  vs.  Heringhi 536 

See  Chose  in  Action. 

GUARDIAN    AND   WARD--Jurisdickion  of   Court  over  estate.— Mc- 

Henry  vs.  Keithley 266 

HASTINGS  LAW  COLLEGE— Admission  of  students 445 

HEIR — When  dispensable  as  party  to  action. — Van  Bokkelen  vh.  Cook    99 

HOMESTEAD— Filed  upon  mortgaged  property 436 

Undivided  interest. — Roussett  vs.  Green 539 

HOW— Will  our  city  be  governed  in  1880 91 

HUSBAND  AND  WIFE— A'^reement  of  separation;    B^-quest;   Home- 
stead.— Eproson  vs.  Wheat   351 

INDICTMENT— Grounds  for  setting  aside.— People  vs.  Colby 428 

Demurrer  to. — People  vs.  Cuddiby 450 

Sotting  aside  for  death  of  grand  juror. — People  vs.  Hunter 478 

Must  contain  but  one  offense. — People  vs.  Cooper 168 

See  Former  Acquittal;  See  False  Entries;  See  Rape. 


Tl  INDEX* 

INDORSEE— When  liable  as  joint  maker 105 

INJUNCTION— Undertaking  on.— McCracken  vs.  HurriH 457 

See  Conversion. 

INSOLVENCY— ProceedinRs.— Bandy  vs.  Ransome 537 

INSTRUCTIONS— Failure  of  the  Court  to  instruct  jury  when  not  re- 
quested, not  error. — People  vs.  Ah  Yute 94 

Not  error  to  refuse  them  if  embodied  in  the  charge  of  the  court. — 

People  vs.  Vamum 96 

Error  to  assume  a  material  fact  about  which  there  is  a  substantial 

conflict. — People  vs.  Buster  117 

Questions  of  actual  and  continued  possession  for  the  jury.— Hes- 

thai  vs.  Myles 134 

When  conflicting,  judgment  to  be  reversed. — Bank  of  Stockton 

vs.  Bliven   357 

Erroneous  as  to  damages  for  breach  of  promise. — Hanks  vs.  Naglee  456 

INSURANCE— Fire.— Helbing  vs.*  Svea  F.  Ins.  Co 555 

False    and    fraudulent    representtitions,    effects    of. — Ryan  vs. 

S.  F.  &  M.   Ins.  Co 139 

Paid  up  policies;  interest  on  premium  notes;  when  to  be  paid. — 

Knickerbocker  Life  Ins.  Co.  vs.  Deitz 143 

When  mortgage  interest  is  not  insured. — Continental  Ins.  Co.  vs.   . 

Hulman i 159 

Other  insurance,  when  policy  is  rendered  invalid  thereby 159 

See  Ultra  Vires. 
INTEREST— Where  rate  not  fixed.— Upston  vs.  Weir 534 

JDDGMENT— Modified.— Berry  vs.  Ivanice 244 

After  homestead  filed. — McCracken  vs.  Harris 457 

Will    not   be    reversed    unless  error  was    prejudicial. — People 

vs.  Montgomery 12 

Will  not  be  disturbed  where  there  is  a  substantial  conflict  in  the  evi- 
dence.— 16 12 

Conclusiveness  of  foreign  judgments 47 

Presumptions  in  favor  of. — Enox  vs.  Sears 77 

Of  conviction,  when  reversed. — People  vs.  Ah  Gow 97 

Settlement  by  surety,  by  payment  of  portion,  not  an  assignment 
for  whole  against  principal. — ^McDermott  vs.  Mitchell 113 

JUDGMENT  ROLL— What  clerk's  certificate  to,  is  evidence  of.— Knox 

vs.  Sears ^ 77 

JURISDICTION— Where  a  citizen  of  the  State  transfers  real  property 
to  an  alien  the  Circuit  Court  of  the  United  States  will  take  juris- 
diction in  a  suit  affecting  such  property. — DeLaveogavs.  Williams    51 
When  the  U.  S.  Circuit  Court  may  call  an  administrator  to  ac- 
count.— Van  Bokkelen  vs.  Cook 98 

Of  U.  S.  Circuit  Court  in  actions  of  tort. — Van  Bokkelen  v».  Cook    98 
The  Admiralty  Court  has  jurisdiction  in  rem  for  damages  fur  death 
of  husband. — Rusk  vs.  Morgan 151 
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A  court  of    one    judicial  district  has  jurisdiction    to    try  the 
title  to  mining  claim    in  another    judicial  district. — Nev.   Bes- 

orvoir  Ditch    Co.   vs.   Eogers 234 

See  Equity. 

See  page  166;  See  Writ  of  Beview. 

JUBOBS — See  Accomplice;  See  Challenge;  See  Discretion. 

JTJBT — ^To  determine  questions  of  actual  and   continued  possession. — 

Westhal  vs.  Myles 136 

JUSTICES— Of  new  Supreme  Court 396 

JUSTICES  COUBT— Bandy  vs.  Bansome 637 

LANDLOBD  AND  TENANT— Verbal  agreement  for  written  lease;  pos- 
session; effect  of  delivery  of  possession;  re-entry  of  lessor;  gene- 
ral TxAe  as  to  the  executory  license;  executed  license;  when  forci- 
ble entry  will  not  lie. — Potter  vs.  Mercer 273 

Lease  with  privilege  of  purchasing. — Dowd  vs.  Clark 489 

Benewal  of  lease. — Behrmann  vs.  Barto 629 

LABCENY— Finding  lost  property  not.— State  vs.  Clifford 164 

LIBEL — What  complaint  should  contain. — Seiders  vs.  Post  Pub.  Co. . .   116 
LIMITATION — When  action  not  barred  in  case  uf  fraud  in  transfer  of 

stock. — Van  Bokkelen  vs.  Cook 99 

MANDAMUS — A  command  to  exercise  power,   or  to  periorm  duty. 

—Lowe  vs.  Phelps 202 

MABATIME  LAW — CoUision;  look-out;  negligeiice.-:-Steamer  Ancon.  398 
Collision;  recovery;  lien  upon  insurance;  abandonment  not  nec- 
essary.— iUhe  Peshtigo 419 

MABBIAGE — What  evidence  necessary  to  establish. — Jones  vs.  Jones . .  179 

MABBIED  WOMAN— See  page  44. 

MASTEB  AND  SEBVANT— Master's  Uability  for  injury  to  employees 

from  defective  machinery 27 

MEDICINE— Begulating  the  practice  of.— ^op  parte  Eraser 497 

MINING  CLAIM — An  adverse  claim  may  be  filed  on  Sunday. — Sayer 

vs.  Hoosac  Con.  G.  &  S.  Mining  Co 19 

Adverse  claimant  must  prosecute  suit  with  reasonable  diligence  or 
claim  is  waived. 

How  patent  for  mineral  lands  can  be  obtained 165 

Extent  of    location;    discovery  of  vein;   e8topi)el  or    abandon- 
ment — Golden  Terra  Mining  Co.  vs.  Mahler 405 

see  Jurisdiction. 

MINING  STOCKS— See  Situs. 

MOBTGAGE — Junior  mortgagee  of  land  held  by  State  certificate  of  pur- 
chase.— Henderson  vs.  Grammar 241 

Liability  of  purchaser  for  debt  of  mortgagee;  when  forbearance  or 
neglect  of  creditor  to  sell  pledged  property  discharges  surety — 

Walker  vs.  Goldsmith 249 

To  be  in  writing. — -Porter  vs.  MuUer 282 

Stipulation  as  to  maturity  of  debt. — McKissick  vs.  Cannon 285 
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Two  estates  mortgaged,  one  having  a  second  mortgage. — Abbott 

vs.  Powell 431 

MORTGAGEE — When  interest  is  not  insured. — Continental  Ins.  Co.  vs. 

Hulman 159 

MUNICIPAL  CORPORATIONS— When  liable  for  injuries  resulting 
from  defective  streets  and  sidewalks. — Albrittin  vs.  Mayor  of 
Huntsville 40 

MUNICIPAL    COURT    OF    APPEALS— Constitutionality  of  the  act 

creating  it. — Eraser  vs.  Freelon 167 

MURDER— See  Evidence. 

MYRICK,    J— Presentation    to     367 

NEGLIGENCE — Attempt  to  cross  street  when  others  are  driving  fast 

is  contributory. — Baker  vs.  Pendergabt 6 

Where  a  passenger  attempts  to  board  a  train  while  in  motion  and 

is  injured,  he  can  not  recover. — C.  &  N.  R.  R.  Co.  vs.  Scales  34 

NEW  CONSTITUTION— Address  of  President  of  American  Bar  Asso- 
ciation       25 

NEW  TRIAL — Diligence  relative  to  newly  discovered  evidence. — Peo- 
ple vs.  Ah  Ton 363 

NON-JOINDER— See  Parties. 

NON-RESIDENT— See  Practice. 

OLD  SUPREME  COURT 371 

PARTIES — Who  are  not  necessary  when  administrator  is  sued  for  de- 
vastavit.— Van  Bokkelen  vs.  Cook 99 

When  heir  and  distributee  is  proper  party — ^but  not  indispensable. 
lb. 

PARTIES — Persons  separately  interested  not  to  be  joined. — Miller  vs. 

•Curry 240 

PARTITION— Of  land.— Hill  vs.  Den 464 

PARTNERSHIP — Where  two  pei*sons  engage  in  the  manufacture  and 
sale  of  a  commodity  and  adopt  a  trade-mark  for  it,  they  are  equally 

entitled  to  its  use  after  dissolution. — Taylor  vs.  Bothin 49 

When  partners  may  sue  each  other  at  law. — Wick  vs.  Lipman. 
Lien  of  creditors  upon  effects;  estoppel  against  creditors;  lien  of 
execution. — Couchman's  Administrator  vs.  Maupire's  Assignees. .   222 

PATENT— To  a  married  settler  and  wife  India  under  the  Donation  Act 
of  Oregon  can   not  be  contradicted  by  showing  that   his  true  wife 

was  Angelina. — Sharp  vs.  Dittenthaler 31 

How  obtained  for  mineral  lands 165 

PENAL  CODE— Cited  and  construed.  Sec.  1068,  p.  12;  sec.  220,  p. 
72;  sec.  487,  p.  75;  sec.  514,  p.  75:  sec.  503,  p.  75;  sec.  563,  p. 
93;  sec.  950,  p.  93;  sec.  952,  p.  93;  sec.  1239,  p.  96;  sec.  453,  p. 
107;  sec.  454,  p.  107;  sec.  1157,  p.  107;  sec.  1170,  p.  108-335; 
sec.  1111,  p.  109-113;  sec.  564,  p.  169;  sec.  1246,  p.  334;  sec. 
1172,  p.  336;  see.  1173,  p.  336;  sec.  1404,  p  337;  sec.  1258,  p. 
337;  sec.  995,  p.  429;  sec.  940,  p.  429;  sec.  941,  p.  429;  sec.  944, 
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p.  429;  flee.  907,  p.  430;  sec.  216,  p.  450;  sec.  476,  p.  459;  sec. 

424.  p.  472;  sec.  1382,   p.  497;  sec.    1237,  p.  500;  sec.  1227,  p. 

501;  sec.  811,  p.  503;  sec.  818,  p.  503;  sec.  819,  p.  503;  sec.  821, 

p.  503;  sec.   824,  p.  503;  sec.   931,  p.  5o3;  sec.  936,  p.  503;  sec. 

949,  p.  503;  sec.  981,  p.  503;  sec.  1268,  p.  503;  sec.  1271,  p.  503; 

sec.  1273,  p.  503;  sec.  1490,  p.  503;  sec.  1492,  p.  503;  sec.  1592, 

p.  50b. 

PEBSONAL  PROPERTY— Title  as  between  vendor  and  vendee.— Crill 

vs.   Doyle 397 

PLEADING — Hnsband  and  wife  as  tortfeasors. — Nichols  vs.  Dunphy.  245 
Joinder  of  parties  for  tort — misjoinder. — Keyes  vs.  Little  York  G. 
W.  &  W.  Company 308 

POLITICAL  CODE— Section  3628,  page  285;  section  3650,  page  285; 
section  4087,  page  332;  section  985,  page  366. 

PRACTICE — Service  of  non-resident;  State  Courts  bound  by  rules  of 

Supreme  Court  of  the  United  States. — Belcher  vs.  Chambers 189 

Findings  upon  issues. — Taylor  vs.  Reynolds 194 

Laches — where  a  delay  of  seven  years  was  not  laches.  — Matter  of 

petition  of  Lord 204 

Bill  of  exceptions  not  to  contain  unnecessai-y  matter 213 

When  purchaser  of  title  from  plaintiff  in  ejectment  may  rely  on 

recovery  in  former  action . — Murray  vs .  Green 215 

Change  of  venue . — Baker  vs.  Cavauaugh 303 

Intervention. — La  Societe  Francaise  vs.  Geneve 304 

Erroneous  assumption  of  fact  in  instructions. — Wood  vs.  Tomlinson  305 
Service   upon  insane  person. — Sacramento    Savings  Bank   vs. 

Spencer 359 

Decision  of  Land  Department  not  subject  to  review .  — Dilla  vs . 

Bohale 372 

Also  in  Powers  vs .  Leith   373 

When  application  to  reduce  bail  not  to  be  heard  492 

Speedy  trial. — Ex  parte  Fennessy 496 

Removal  of  causes .  — Burke  vs .  Flood 507 

Supervision  of  rules  of  court. — Pickett  vs.  Wallace 505 

Grounds  of  appeal. — De  Brutz  vs.  Jessup 505 

Non-suit. — ^Alvarado  vs.  Deletis 533 

General  assumption . — Upstone  vs.  Weir 534 

Exceptions — bill  of  exceptions. — Rider  vs.  Edgar 545 

Service  of  notice  of  appeal  .—Frederick  vs .  Tierny 548 

Appearance  ;    Transcript 548 

Specifications  of  particulars. — Phillips  vs.  Lowrey 550 

Supplemental  complaint 558 

The    constitutionality    of    the    act  t-stabliRhing  a  court  cannot 
be  litigated  in  an  action  between  private  citizens.     Fraser  vs. 

Freelon 166 

Indictment  should  contain  but  one  offense .     People  vs.  Cooper.   169 
See  Contribution;  see  Mandamus;  see  Evidence;  see  Partnership; 
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see  Jnrisilictioii;  see  Convenioii;  see  Eminent  domain:  see 
Equity;  see  Attomey-ai-law;  see  Parties;  see  Findings;  see  Judg- 
ment. 

8ee  Libel;  see  Beceirer;  see  Bill  of  Exceptions;  see  Partiefl;  see 
Appeal;  see  Continnance;  see  Knox  vs.  Leons,  77;  see  Deposi- 
tion; see  Betnm;  see  Jurisdiction;  see  Abandonment . 

PBINCIPAL  AND  ACCESSOBY 66 

PBOBATE    COUBT— Has    no    power  to    authorize    assignment    of 

bond  of  indemnity . — McDermott  ts.  Mitchell 118 

Jurisdiction  to  enforce  stipulation;  c-stoppel  by  final  settlemenL 

—Grady  ts.  Porter 268 

Jurisdiction. — Hill  ts.  Den 464 

See  Estates  of  Deceased  Persons. 

PBOBATE^Foreign .     See  page  43 . 

PBOMISSOBY  VOTE^Bona  fide  purchaser  for  Tulue  of  note  tainted 
with  illegality,  without  notice  can  reooTer  thereon. — Wortendyke 

TS.  Meehan SK26 

Bate  of  interest  after  maturity. — Holden  ts.  Friedman's  8.    ic 

T.  Co 392 

Stipulation  as  to  maturity .  — McKissiok  ts.  Cannon 285 

Possession;  consideration;  indorser;  defense;  endorsement. — Bank 

of  B.  N.  A.  TS.  Ellis 437 

Hearsay  testimony . — People  ts.  Ah  Yute 494 

Pre-existing  indebtedness  as  a  consideration. — Sackett  ts.  John- 
son    504 

Negotiable  instruments  payable  to  maker. — ^liain  ts.  Hilton 5  )6 

niegol  consideration 601 

See  Indorser;  see  Stipulation. 
See  Chose  in  Action. 

EAILBO ADS— Occupation  of  streets.— People  ts.  Bich 477 

Decisions  relative  to  Thurman  Act 313,  370,  375 

Beview  of  same  by  Delos  Lake 519 

BAPE^ — Indictment  need  not  strictly  follow  the  language  of  Statute  in 

describing  the  offense .  — People  ts  .  Girr 71 

Indictment  need  not  state  that  the  person  assaulted  was  not  the 
wife  of  defendant. — ^People  vs.  Estrada 109 

BECEIVEB — District  Court  may  appoint  in  partition. — Goodale  ts. 

Fifteenth  District  Court 114 

See  "Writ  of  BeTiew. 

BECEIVEB — A  State  Conrt  may  appoint  receiTer  for  national  bank 
where  Federal  Court  has  not  done  so. — Merchant's  and  Planter's 
National  Bank  vs .  TruHtees  of  Masonic  Hall 226 

BEPOliTEB'S  NOTES— See  Bill  of  ExcepUons. 

BETUBNS — May  l>e  amended,  in  the  discretion  of  the  court,  withtmt 

notice. — Bickards  vs.  Ladd 52 

But  not  so  as  to  effect  third  parties. — lb. 
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EEVIEW— Writ  of .     See  Writ  of  Reyiew . 

RIPARIAN  RIGHTS— Pope  tb.  Ruiman 475 

SALE — Of  chattels  with  right  in  owner  to  resnme  possession  npon  de- 
fault of  payment. — Hegler  tb.  Eddy 72 

See  Jury. 

SAN  FRANCISCO— Tide  lands 455 

Montgomery  Avenue , * 451 

Title  vested  by  Act  of  1851  .—Friedman  vs.  Nelson 139 

SCHOOL  FUND— Sfce  Knox  vs.  Sears,  77. 

SHERIFF— Office  vacated  by  failure  to  give  bond.— Lowe  vs.  Phelps. .  202 
Deed  of. — Henderson  vs.  Grammar 241 

SINKING  FUND— See  Commissioners  of. 

SITUS— Of  mining  stocks.— Van  Bokkelen  vs.  Cook 98 

STATUTORY    CONSTRUCTION— RepeaUng  act  modified  by  subse^ 

quent  act. — People  vs.  Morrison 203 

Assessment  of  migratory  stock .  — People  vs .  Shippee 280 

Act  repealed  by  implication. — Rankin  vs.  Sumner  Gold  and  Sil-' 

ver  Mining  Co 302 

Elections  in  San  Francisco;  Political  Code;  Consolidation  Act; 

Election  Proclamation. — Tillson  vs.  Ford 329 

Water  Lot  Act 424 

Impracticable  act;   Montgomery  Avenue ;  in  re-changing  grade  of 

Montgomery  Avenue 451 

Tide  lands  in  San  Francisco. — San  Francisco  vs.  Ellis 455 

Railroad  land  grant;  rights  reserved. — Brodervs.  N.  W.  Mining 
fcompany 459 

STATUTE  OF  UMITATIONS— HiU  vs.  Den 464 

STIPULATION — To  pay  reasonable  attorney  fee  in  case  promissory 

note  is  not  paid,  is  valid. — Wilson  S.  M.  Co.  vs.    Moreno 14 

STOCK— Mere  transfer  of .— Ger .  Nat.  Bank  vs.  Case 155 

STOCKHOLDER— Stewart  vs.  Mahoney  Mining  Co 542 

STOCKHOLDERS— Liability  of;  transfer  of  stock.— Ger.  Nat.  Bank 

vs .  Case 155 

STREET  ASSESSMENT— Diagram  to  show  direction  of  streets.— Nor- 

ton  vs.  Courtney 228 

STREET  CONTRACTS— Powers  of  Supervisors  to  extend.— Turner  vs. 

Dougherty •. 182 

SUPERIOR  COURTS 396 

A  suggestion  for 443 

Arrangement  of  calendar 519 

SUPPLEMENT— Review  of  Railroad  Case  by  Delos  Lake. 

SURETY — Upon   undertaking    on  appeal,   right   of. — McDermott  vs. 

MitcheU 113 

SURETY— See  Mortgage;  see  Contribution. 

TAXATION — Assessment  of  migratory  stock. — People  vs.  Shippee 280 

Void  assessments. — Grotefend  vs.  Ultz 284 
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By  one  State,  of  bonds  in  another S71 

See  Street  AsseBsment. 

TENDEE— Evidence  of   not  admissible  when.— Hegler  vs.  Eddy 72 

TESTIMONY— See  Deposition. 

TIDE  LANDS-  -In  San  Francisco 455 

TBADE  MABE— Unconstitationai.— U.  6.  vs.  Ste£fens 288 

See  page  124;  see  Partnership. 
TRESPASS— See  Dam^es. 

TRIAL  BY  JURY  186 

TRUSTS  AND  TRUSTEES— Hill  vs.  Den 464 

Trustee. — Forbs  vs.  McDonald 601 

Tmstee  without  authority. — Stewart  vs.  Muhoney  Mining  Co 54^ 

ULTRA  VIRES — When  officers  of  insurance  company  cannot  bind  it. 

— Hutchinson  vs.  S.  I.  Ins.  Go 137 

See  page  44. 

VERDICT — Form  of,  may  be  directed  by  the  court. — People  vs.  Ah  Gow    97 

WAIVER— See  Mining  Claim. 

WATER  RATES— Act  of   March   1,  1876,  unconstitutional.— -City  and 

County  of  San  Francisco  vs.  S.  V.  Water  Works 95 

WILL — Attestation  of;  what  insufficient. — Mandeville  vs.  Parker 170 

See  page  43. 

Construction  of. — Hill  vs.  Den 464 

WITNESS— Impeachment  of 8 

Credibility,  how  and  when  impeached. — Wick  vs.  lippman 118 

When  not  amenable  to  arrest. — Jones  vs.  Enouss r.   120 

See  Accomplice;  see  Continuance. 

WRIT  OF  REVIEW— What  cannot  be  inquired  into.— Goodal  vs.  Fif- 
teenth District  Court 114 

What  constitutes  a  return  and  what  vrill  be  examined. — Fraser  vs. 
Freeion 166 
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